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DURINO   TBS   TUX 

DEOEMBEE   1881,    TO   APEEL   1882. 


FLETCHER    v.    CHISHOLM, 

Before  McDonald,  C.  J.,  and  McDonald,  Suiih,  James  and  Wiathbbbb,  J  J. 

(Decided  Deeewker  I6th,  1882.) 

Bdief  «/  Inaol/cent   DeUon,— Appeal  Court  irregularly   9rffani3sed.^CerHoraH 

qucuhed. 

A  DBROR  woa  Impriaoned  on  iprooesa  iasued  out  of  th«  Ckmnty  Court  and  wu  brougrht 
before  oommlMionen  who  ordered  hU  discharge.  An  appeal  wns  taken  to  a  Court  oi^anlzed 
vinder  the  Act  of  18S0,  cap.  2,  see  111,  but  the  order,  though  made  hy  the  Clerk  of  the  County 
Court,  was  si^ed  by  him  as  Prothonotaiy.  The  proceedings  were  brought  up  by  certiorari 
and  a  rule  takeu  to  quash  the  certiorari  on  the  ground  among  others  that  as  the  special  Court 
Had  not  been  regularly  organized  it  had  no  jurisdfction  and  certiorari  would  not  lie. 

held,  that  the  certiorari  must  be  quadied.    See  O'Connor  r.  Condon^  p.  2,  note. 

The  defendant  Chisholin  was  arrested  under  a  writ  of 
capias  issued  out  of  the  County  Court,  Truro.  He  was  dis- 
charged from  arrest  by  commissioners  under  the  act  for  the 
relief  of  insolvent  debtors  and  an  appeal  was  taken  from 
their  decision  to  a  Court  composed  of  three  justices.  The 
justices  decided  to  affirm  the  discharge  on  the  defendant 
making  the  assignment  required  by  the  act.  The  counsel  of 
the  plaintiff  asked  for  an  hour's  time  to  consult  with  his 
client,  and  during  that  time  issued  a  writ  of  certiorari. 
The  summons  under  which  the  debtor  was  brought  before 
the  commissioners  for  relief  was  signed,  A.  B.  and  C.  D., 
"Commissioners,"  without  any   further  description  of  their 
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office.  The  special  court  was  constituted  by  the  officer  who 
acted  as  both  Clerk  of  the  County  Court  and  Prothono- 
tary  of  the  Supreme  Court,  and  the  order  was  signed  by  him 
as  "  Prothonotary."  An  application  was  made  to  the  learned 
Chief  Justice,  in  vacation,  to  set  aside  the  certiorari,  but  his 
lordship  held  that  he  had  no  jurisdiction  to  act  in  the  matter 
in  vacation.  Another  application  was  made  after  vacation, 
but  his  lordship  held  that  it  should  be  made  to  the  full  Court. 
The  matter  eventually  came  before  the  full  Court  on  a  rule 
nisi  to  quash  the  certiorari  upon  the  grounds  that  appear  in 
the  argument  of  counsel. 

J.J.  Ritchie,  for  rule. — The  grounds  on  which  the  writ  issued 
were  insufficient.  The  original  summons  was  properly  signed. 
The  signatures  of  the  commissionera  were  sufficient.  9  M.dk  TT., 
12.  A  writ  of  capias  is  a  wnt  of  mesne  process.  17  U,  C  C.  P., 
675.  The  third  ground  for  the  certiorari  was  that  defendant's 
schedule  was  insufficient.  This  is  negatived  by  defendant's 
affidavit.  That  was  a  matter  peculiarly  for  the  justices. 
Queea  v.  Bolton,  1  Q.  B.,  66;  Chipman's  Notes,  111;  10 
Pitkering,.3oS.  It  was  too  late  to  serve  the  writ  of  certiorari. 
Gallagher  v.  Beatty,  1  Rob.  &  Jos.  Dig.,  641 ;  Hemes  v.  Reeves, 
5  Ont.  Prac.  Rep.,  58. 

The  decision  of  the  special  court  is  made  final  by  act  of 
1880,  chapter  2,  section  111.  Ex  parte  Richards,  2  Pugsley,  0, 
ishows  that  where  a  party  elects  his  tribunal  in  such  a  case  as 
this  he  must  abide  by  its  decision.  The  statute  designates 
how  the  special  court  shall  be  convened.  The  order  appoint- 
ing the  Court  was  irregular,  the  Clerk  of  the  County  Court 
having  signed  the  order  not  as  clerk  but  as  prothonotary.  In 
O^Connor  v.  Condon  *  it  was  decided  that  where  the  Court 

O'CONNOR   V.   CONDON.* 

This  cause  harlng  been  decided  at  a  special  session  of  the  Court,  did  not  come  to  the 
knowledge  of  the  Reporters  until  it  was  too  late  to  insert  the  decision  in  Its  pniper  place. 

Sir  Wm.  Youko,  C.  J.,  now,  (November  4tb,  1879,)  delivered  the  Judgment  of  the  Court  :— 
This  case,  with  its  multitudinous  papers,  turns  upon  a  siugle  point,  whether  the  plaintiff, 
under  all  the  circumstance,  was  entitled  b}'  writ  of  certiorari  to  bring  the  ease  here  in  order 
to  raise  the  very  important  question  of  the  Provincial  Act  of  1878,  chapter  8,  being  valid  or 
iiltra  vires.  The  Ck>urt  has  treated  it  as  valid,  but  the  point  is  still  open  when  brought 
properly  before  us,  and  the  decisions  in  New  Brunswick  and  Prince  Edward  Island  will  then 
receive  the  consideration  they  justly  merit.    Our  attention  at  present  is  directed  mainly  to 
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below  had  no  jurisdiction  certiorari  would  not  lie.  The  statute 
not  being  followed  in  every  respect  in  the  constitution  of  the 
court,  it  was  not  a  court  at  all. 

The  bail-piece  is  bad.  It  is  given  to  respond  a  judgment 
to  be  finally  given  on  a  certiorari  to  remove  proceedings  from 
a  Court  convened  under  chapter  137  K  S.,  whereas  it  should 
have  been  under  Acts  1880,  chapter  2,  section  111. 

Graham,  Q,  C,  contra^ — The  motion  to  set  aside  the  cer- 
tiorari  is  too  late.  It  is  not  before  the  Court  that  previous 
applications  were  made,  and  it  is  no  excuse  that  the  party 
mistook  his  remedy.  As  a  matter  of  law  we  are  entitled  to 
a  certiorari.  There  is  no  appeal  from  the  Justices  sitting  as 
a  Court  of  Appeal.  If  the  Court  sits  without  jurisdiction 
certiorari  lies  even  where  in  other  cases  it  is  expressly  taken 
away.  (McDonald,  C.  J. — I  can  quite  understand  that,  where 
thejustices  have  jurisdiction  though  not  in  the  particular  case. 
Here  it  is  contended  that  there  was  no  Court.  .  If  the 
objection  to  the  manner  in  which  the  Court  was  convened  is 
valid,  my  difficulty  is  that  they  were  absolutely  without  juris- 
diction.) As  to  our  right  to  certiorari,  see  3  Doioling^8  Prac.  R., 
90 ;  S ExcK  538 ;  1  Salh,  148 ;  6 Exdi.,  liM;3  Rdk  C.  32 ; 
L.  R.  6  Q.  B.  D.,  179 ;  9  Am.  Reps,,  815.  In  1  Oldright,  525, 
it  was  decided  that  the  order  for  the  certiorari  may  be  abso- 
lute in -the  first  instance.  It  is  only  necessary  for  the  party 
to  make  out  a  prima  facie  case.  If  this  is  done  the  writ 
cannot  be  set  aside  as  improvidently  issued,  no  matter  how 
many  persons  may  controvert  the  facts.  There  is  no  remedy 
by  writ  of  error,  and  it  is  necessary  that  there  should  be  a 
remedy.  The  party  admitted  that  there  were  properties 
encumbered  and  unencumbered  which  were  not  included  in 
his  schedule.     In  Crawley  v.  Ander807i,  1  N.  S.  Dec,  385,  it 

the  form  of  proceecfing.  The  defendant,  an  insolvent  debtor,  on  tm  execution  out  of  the 
County  Court»  was  discharged  by  two  Commissioners  under  the  act  of  187S,  section  i.  Under 
that  section  the  plaintiff  appealed  to  the  Jud^e  of  the  County  Court  while  protestlui;  against 
his  Jurisdiction.  But  if  the  act  of  1878  is  ultra  vires  the  plaintiff  mighi  have  equally  pro- 
tinted  against  the  action  of  the  Commissioners.  He  has  taken  a  further  step  affecting  his 
rlzhtt  as  in  3  U.  C.  Practice  Cases,  354.  But  it  eeenie  from  the  case  of  O'Brien  v.  Wehtk, 
28  U.  C.  Q.  &,  894-402,  that  where  there  is  no  Jurisdiction  in  the  inferior  Court,  which  is  the 
plaintiff's  contention  here,  the  whole  proceedings  are  void  and  certiorari  will  not  lie.  It  is 
A)t  for  us  to  point  out  what  proceedings,  if  any,  would  lie  under  the  statute  to  which  we  were 
referred.  It  Is  enough  that  we  feel  ourselves  constrained  to  quash  this  certiorari,  leaving* 
the  parties  to  their  several  remedies.  We  make  the  rule  absolute  but.without  costs. 
JlcDoxAU)  and  Jajub,  J  J.,  concurred. 


Digitized  by  VjOOQIC 


4  DkWOLFE   v.   HOLMES. 

was  held  that  certiorari  lies  in  all  cases  before  judgment.  We 
have  the  writ  as  a  legal  remedy,  and,  on  th«  face  of  the  pro- 
ceedings, ground  sufficient  to  uphold  it. 

In  7  El.  &  BL,  660,  because  a  jury  in  assessing  damages  con* 
sidered  certain  items  they  should  not  have  done,  certiorari  was 
allowed.  A  defect  in  a  commission  appointing  a' Judge  to  act  in 
a  certain  particular  does  not  deprive  him  wholly  of  jurisdiction, 
60  as  to  deprive  him  of  protection.  It  is  enough  that  the 
Court  sits  de  facto.  There  is  a  statute  enabling  the  justices 
to  sit.  The  error  in  calling  the  Court  together  was  a  mere 
irregularity.  Clarke's  Grim,  L  (mv,  563.  The  Court  was  con- 
vened  under  chapter  137  R.  S,  There  is  nothing  in  the  act 
of  1880  to  divest  the  jurisdiction  so  conferred. 

J.  J.  Ritchie, — In  reference  to  the  question  of  delay  in 
moving,  I  applied  on  the  first  possible  opportunity.  There  is 
no  distinction  between  this  and  O'Conncn*  v.  Condon,  A 
statute  conferring  jurisdiction  must  be  strictly  construed  and 
all  conditions  complied  with. 

The  Court,  now,  (December  16th,  1881,)  pronounced  judg- 
ment, quashing  the  writ  of  certiorari  and  awarding  a  proce- 
dendo. 


DeWOI^FE    V,    HOLMES. 

Before  McDonald,  C.  J.,  and  McDonald,  Jauba  and  Wiathkrbb,  J  J. 
(Decided  Dwernber  17th,  1881.) 

Opening  Judgment  by  default,— Accounting  for  delap,— -Defence  on  (he  merits, 

JvDOMBsrr  by  default  wss  set  aside  in  an  e;fectiiient  'soH  where  the  affidavits  diacloeed  a 
defence  on  the  merits  without  alleginfr  In  terms  that  the  defendant  had  a  defence  en  the  merits, 
and  the  want  of  a  plea  was  accounted  for  \jy  defendant's  ottomsy  swearinfc  that  in  eonsequence 
of  an  appeal  from  an  order  for  security  for  costs  in  the  cause  and  of  several  papers  in  the  cause 
being  served  on  his  counsel  in  Halifax,  he  was  misled  as  to  the  position  In  which  the  cause 
stood  and  was  not  aware  that  the  suit  was  in  a  position  in  which  Judsnnent  could  be  marlced, 
until  a  levy  was  made  on  defendant's  property.  Plaintiff's  attorney,  in  reply,  swore  that  the 
rule  absolute  settin;!^  aside  the  order  for  security  had  been  forwarded  for  service  on  defendant's 
attorney  and  that  for  this  and  other  reasons,  which  he  detailed,  the  statement  of  the  attorney 
as  to  his  having  l)een  misled  could  not  be  true. 

Heldf  (Wbathbrsk,  J.  dubUantCt)  that  the  appeal  from  the  judgment  setting  aside  the 
default  must  he  dismissed. 

This  was  an  appeal  from  a  decision  of  Sib  Wiluam 
Young,  C.  J.,  making  absolute  a  rule  setting  aside  a  judgment  by- 
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•default.    The  grounds  of  appeal  are  given  in  the  rule  as 
follows : 

1.  That  the  defendants  have  not  accounted  for  their  non- 
appearance. 

2.  The  defendants  have  not  sufficiently  accounted  for 
their  delay  in  pleading. 

3.  Defendants  have  not  sufficiently  disclosed  a  defence 
upon  the  merits  with  the  particular  grounds  thereof. 

4.  The  allegations  in  the  affidavits  in  support  of  the  rule 
were  fully  met  and  negatived  h^  the  affidavits  in  opposition 
thereto. 

5.  The  defendants,  having  appeared,  were  not  entitled  to 
have  judgment  opened  up  after  default  for  want  of  plea. 

6.  Defendants  were  not  entitled  to  have  the  judgment 
opened  after  so  great  a  delay  in  making  application  therefor  ; 

7.  And  on  the  grounds  appearing  in  the  affidavits  and 
papers  herein. 

The  action  was  brought  to  recover  possession  of  lands  at 
Parrsboro'.  The  writ  contained  counts  in  trespass  and  eject- 
ment The  defendants  obtained  from  the  Prothonotary  at 
Amherst  a  rule  for  security  for  costs,  which  wa&  set  aside  by 
Smith,  J.,  on  appeal.  The  order  setting  aside  the  order  for 
security  for  .costs  was  served  on  the  defendant's  attorney  on 
on  the  23rd  December,  1879,  and  on  the  27th  December,  1879, 
judgment  by  default  was  marked  for  want  of  plea,  and  judg- 
ment entered  thereon  on  September  11th,  1880.  A  nolle 
prosequi  was  previously  filed  on  the  26th  April,  1880,  on  the 
trespass  count 

The  following  are  the  affidavits  in  which  defendants 
accounted  for  want  of  a  plea  and  disclosed  a  defence  on  the 
merits  : 

I,  Daniel  T.  Holmes,  of  Parrsboro*,  in  the  County  of  Cum- 
berland and  Province  of  Nova  Scotia,  Trader,  one  of  the  above- 
named  defendants,  make  oath  and  say  that  this  is  an  act  of 
ejectment  brought  by  the  above  plaintiffs  against  me  and  my 
co-defendant,  the  said  J.  Hibbard  Holmes,  to  recover  posses- 
sion of  certain  lands  and  premies  situate  at  Parrsboro'  aforesaid, 
leased  by  me  from  John  T.  Smith,  of  Amherst,  in  said  county 
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Barrister-at-Law,  and  of  which  I  have  been  in  possession  and 
occupation  for  the  past  three  years  or  thereabouts. 

2nd.  I  say  that  on  being  served  with  the  writ  herein  I 
handed  the  same  to  the  said  John  T.  Smith  to  attend  to,  who 
informed  me  that  he  intended  contesting  the  right  of  plaintiffs 
to  the  said  property,  and  would  take  the  necessary  steps  to  try 
the  title  thereto,  and  I  accordingly  paid  no  further  attention 
to  the  matter. 

3rd.  I  say  that  I  was  not  aware  until  a  day  or  two  since 
but  that  the  said  cause  was  being  defended,  when  the  Deputy 
Sheriff  came  with  an  executi^  and  levied  on  property  of  my 
co-defendant  for  some  sixty-three  dollars  for  costs  of  suit,  &c., 
herein,  and  put  one  Thomas  L.  De Wolfe  in  possession  of  the 
said  property  for  plaintiffs ;  and  the  said  property  so  levied  o» 
is  now  advertised  to  be  sold  on  Saturday  next,  the  second  of 
October. 

I  lastly  say  that  the  said  J.  Hibbard  Holmes  is  my  son, 
and  had  nothing  whatever  to  do  in  witholding  possession  of 
the  said  property,  and,  as  I  am  advised,  should  not  have  been 
made  a  co-defendant  with  me  herein. 

I,  Charles  R.  Smith,  of  Amherst,  in  the  County  of  Cum- 
berland, Barrister-at-Law,  and  attorney  of  the  defendants, 
herein  make  oath  and  say  as  follows  : 

1st.  I  say  that  this  is  an  action  commenced  in  this 
Honorable  Court  at  Halifax  on  the  twenty-second  day  of 
August,  A.D.,  1879,  against  said  defendants  for  tresspass  on 
certain  lands  at  Parrsboro',  and  to  recover  possession  thereof, 
as  will  appear  by  a  copy  of  the  Writ  of  Summons  hereto 
annexed  marked  "  A."  That  I  duly  appeared  thereto  as 
Attorney  of  defendants  ;  and  after  demanding  from  plaintiffs 
security  for  defendants'  costs  I  applied  to  and  obtained  from 
the  Prothonotary  of  said  Court  in  Amherst  an  order  therefoi> 

2nd.  I  say  that  an  appeal  was  taken  from  the  decision  of 
said  Prothonotary  and  his  decision  reversed  as  will  appear  by 
a  copy  of  the  oi'der  granted  herein  and  hereto  annexed 
marked  "  B.'' 

3rd,  I  say  that  when  said  appeal  was  taken  1  forwarded 
the  papers  in  said  cause  to  Messrs.  Meagher,  Chisholm  & 
Ritchie,  practising  Barristers  in  the  city  of  Halifax » to  attend 
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to  for  me ;  and  in  consequence  of  said  appeal  and  some  of  the 
papers  herein  having  been  served  on  mj  said  counsel  in 
Halifax,  I  was  misled  as  to  the  position  in  which  said  cause 
stood,  and  in  consequence  thereof  I  did  not  plead  thereto,  and 
the  first  intimation  I  had  of  the  said  cause  being  in  a  position 
to  mark  judgment  was  from  information  received  from  one  of 
the  defendants  that  a  levy  had  been  made  on  his  property. 

4th.  I  say  that,  as  will  appear  by  the  Writ  annexed,  a 
count  in  tresspass  on  the  described  land  and  premises  as  well 
as  the  count  in  ejectment  is  contained  and  set  out  therein, 
but  that  after  the  granting  of  the  rule  absolute  for  security 
for  costs,  to  wic,  on  the  twenty-sixth  day  of  April,  A.D ,  1880, 
a  nolle  prosequi  as  to  the  said  tresspass  count  was  filed  with 
the  Prothonotary  of  said  Court  at  Amherat. 

5th.  I  say  that  from  personal  knowledge  I  know  that  John 
T.  Smith,  of  Amherst,  aforesaid,  Esquire,  is  the  real  defendant 
in  said  cause,  and  that  he  has  a  deed  of  the  land  and  premises 
in  dispute,  and  that  he  fully  intended  to  defend  the  said  cause, 
and  that  it  was  not  from  any  disposition  on  his  part  not  to 
have  said  cause  contested,  but  entirely  through  a  misapprehen- 
sion as  to  its  position  and  that  of  said  counsel  in  connection 
therewith,  that  a  fresh  application  for  security  for  costs  had 
not  been  made  and  a  defence  put  in  which  would  have  decided 
the  title  of  the  said  John  T.  Smith  to  the  said  lands  and 
premises,  and  I  am  fully  satisfied  that  great  injustice  will  be 
done  said  John  T.  Smith  unless  he  is  allowed  to  come  in  and 
defend  said  suit. 

I,  John  T.  Smith,  of  Amherst,  in  the  County  of  Cumber- 
land, Barrister-at-law,  at  present  of  the  city  of  Halifax,  make 
oath  and  say  that  this  action,  brought  to  recover  possession  of 
certain  lands  and  premises,  situate  at  Parrsboro*,  in  said 
county,  conveyed  to  me  by  the  executors  of  the  last  will  and 
testament  of  the  late  E.  D.  W.  Ratchford,  deceased,  by  deed 
bearing  date  the  26th  day  of  February,  A.  D.  1878,  hereto 
annexed,  marked  '  A,"  and  by  me  leased  to  the  above-named 
defendant,  Daniel  Y.  Holmes,  shortly  thereafter,  and  of  which 
said  defendant  has  ever  since,  until  disposessed  a  few  days 
since,  had  possession    as   my   tenant,  the  other  defendant, 
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J.  Hibbard  Holmes,  so  far  as  I  am  aware,  having  nothing" 
'  whatever  to  do  therewith. 

Secondly,  I  say  that  as  appears  by  the  re<]^istry  of  deeds  at 
Parrsboro',  aforesaid,  a  deed  of  the  said  lands  and  premises 
purports  to  have  been  made  at  Liverpool,  England,  by  the 
said  E.  D.  W.  Ratch  ford  and  his  wife  in  his  lifetime,  on  the 
eighteenth  day  of  March,  A.  D.  1858,  to  one  John  Myers  and 
John  Starr  De Wolfe,  as  Trustees  for  the  Royal  Bank  of  Liver- 
pool, the  consideration  therefor  as  set  out  in  said  deed  being 
five  hundred  pounds,  but  that  the  said  deed  was  never  proved 
for  registry  until  the  nineteenth  of  February,  A.  D.  1877,  nor 
recorded  until  the  eigth  day  of  the  following  March,  and  that 
such  proving  and  recording  was  some  time  after  the  death  of 
the  said  E.  D.  W.  Ratchford  who  died  on  or  about  the  eigh- 
teenth day  of  April,  A.  D.  1874. 

Thirdly,  I  say  that  as  advised,  and  which  I  verily  believe, 
the  said  E.  D.  W.  Ratchford  continuously  from  the  time  of 
making  or  date  of  the  said  deed  of  March,  1858,  up  to  his 
decease,  by  himself  or  his  agents,  remained  in  the  occupation 
and  possession  of  the  said  lands  and  premises  and  used  and 
enjoyed  the  same,  and  that  the  said  trustees  or  their  represen- 
tatives did  in  no  way  whatever  interfere  therewith,  and  the 
first  intimation  of  any  such  conveyance  as  that  of  March,  1858, 
being  in  existence,  so  far  as  I  am  aware,  was  the  registration 
of  said  deed,  and  which  only  came  to  my  knowledge  sometime 
after  my  said  purchase. 

Fourthly,  I  say  that  as  advised,  and  which  I  believe,  the 
above  named  plaintiffs,  with  the  exception  of  the  said  Royal 
Bank  of  Liverpool,  ar«  the  children  and  heirs  at  law,  and  the 
husbands  of  some  of  them,  of  one  of  the  alleged  trustees,  John 
Starr  De  Wolfe,  now  deceased,  and  that  the  said  cause  is  being 
conducted  and  prosecuted  by  and  at  the  instance  of  one  Thomas 
L.  De  Wolfe,  at  present  of  Parrsboro'  aforesaid,  who,  since  the 
judgment  herein,  has  taken  possession  of  the  said  lands  and 
premises. 

Fiftfdy,  I  say  that  a  license  to  sell  the  real  estate  of  the 
said  E.  D.  W.  Ratchford  on  account  of  the  present  assets  of 
his  estate  being  insufficient  to  pay  the  debts,  was  duly  and 
regularly  granted,  and  that  thereunder  the  said  lands  and 
premises  were  regularly  advertised  for  sale  according  to  law. 
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and  were  knocked  down  to  me  at  the  sale  thereof  as  the 
highest  and  best  bidder,  and  the  consideration  money  therefor 
having  been  paid  by  me,  the  deed  thereof  properly  executed 
by  the  said  executors  and  proved  for  registry,  was  delivered 
to  me' by  them,  and  which  said  deed  was  duly  recorded  in  the 
office  of  the  Registrar  of  Deeds  at  Parrsboro'  aforesaid,  in 
which  district  the  said  lands  and  premises  are  situate,  on  the 
twenty-third  day  of  December,  in  the  year  1878. 

Sixthly.  I  say  that,  believing  my  title  to  the  said  lands  and 
premises  to  be  good,  I  fully  determined  to  try  the  claim  of 
plaintiffs  thereto,  and  instructed  my  attorney  herein  accord- 
ingly, who  caused  an  appearance  therein,  and  obtained  a  rule 
absolute  to  compel  plaintiffs  to  give  security  for  costs,  and  I 
fully  supposed  that  the  proper  steps  had  been  taken  by  him 
or  the  counsel  in  Halifax  to  prevent  any  judgment  being 
entered  without  a  trial  first  being  had,  or  that  a  further  appli- 
cation for  such  security  would  be  made,  the  decision  on  appeal 
from  that  of  the  Prothonotary,  reversing  same,  having  been 
given  on  some  technical  grounds,  and  I  can  only  account  for  the 
matter  not  having  been  attended  to  for  the  reason  that  the 
papers  were  served  on  the  counsel  in  Halifax  instead  of  my 
said  attorney,  thereby  misleading  him  «ls  to  the  position  in 
which  my  said  suit  stood. 

Seventhly.  I  say  that  the  first  intimation  I  had  that  the 
said  cause  was  not  stayed  for  want  of  security  for  costs,  or 
that  a  defence  had  not  been  put  in  was  a  notice  from  the 
defendant,  Daniel  Y.  Holmes^  received  a  few  days  since, 
informing  me  that  the  deputy  sheriff  had  levied  on  property 
of  his  co-defendant  for  costs  of  judgment  recovered  by  plain- 
tiff herein,  and  had  put  one  Thomas  L.  DeWolfe  in  possession 
of  the  said  lands  and  premises,  and,  on  examining  at  the  office 
of  the  Registrar  of  Deeds  at  Parrsboro*  aforesaid,  I  discovered 
that  a  judgment  in  ejectment  herein,  purporting  to  have  been 
recovered  on  the  eleventh  day  of  September  last,  in  favor  of 
plaintiffs  for  the  said  lands  and  premises,  and  forty-nine  dollars 
and  fifty-two  cents  had  been  recorded  in  that  office. 

Eighthly.  I  lastly  say  that  the  property  so  levied  on  was 
advertised  to  be  sold  on  the  second  instant,  but  at  my  instance 
the  sheriff  postponed  the  sale  thereof  until  the  twelfth  of  this 
month,  and  I  ask  that  an  order  staying  the  proceeding-s  herein, 
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7th.  Seventhly  I  say  that  the  judgment  herein  was  duly 
entered  up  at  Halifax,  and  a  transcript  thereof  sent  by  me  to 
said  William  F.  Cutten  to  be  entered  in  the  judgment  book 
of  this  Court  at  Amherst,  and  it  is  so  entered  on  the  seven- 
teenth day  of  September,  1880,  in  book  "  P,"  pages  838  and 
839,  and  I  was  informed  by  the  Prothonotary  at  Amherst, 
Edwaixi  B.  Blenkhorn,  Esquire,  in  the  presence  of  William  F. 
Cutten,  Esquire,  that  said  Charles  R.  Smith,  Esquire,  had  seen 
said  judgment  in  his  office  at  the  time,  so  he  thought,  that 
said  transcript  of  judgment  was  being  entered  in  the  book  by 
him.  The  said  Prothonotary  further  informed  me  that  said 
Charles  Smith,  Esquire,  is  and  has  been  in  the  habit  of  coming 
into  his  (the  said  Prothonotary's)  office  every  few  days  and 
examining  the  Judgment  Book  and  other  papers  therein,  as 
do  the  other  lawyers  at  Amherst. 

Graham,  Q,  (7„  in  support  of  rule  for  appeal. — Mr.  Smith, 
the  attorney  of  the  defendants,  accounts  for  not  putting  in 
pleas  by  stating  that  certain  papers  were  served  on  Meagher, 
Chisholm  and  Ritchie.  Mr.  Parsons  denies  that  the  papers 
were  served  on  Meagher,  Chisholm,  and  Ritchie.  (McDonald, 
C.  J. — The  only  question  for  us  is  what  Mr.  Smith  knew  and 
whether  he  negligently  lefl  unfulfilled  any  duty  he  owed  to 
his  client.  McDonald,  J. — ^The  question  is  not  whether  there 
was  any  irregularity,  but  whether  there  is  a  defence  shown 
such  as  will  justify  us  in  opening  up  the  matter.  McDonald, 
C.  J. — ^The  Court  would  like  to  hear  you  on  the  point  as  to 
whether  the  words  of  the  statute  have  been  complied  with, 
and  a  defence  shown.)  I  don't  know  that  the  statute  . 
applies  in  the  case  of  ejectment.  Supposing  it  does,  the  bur- 
den is  on  the  attorney  to  account  for  not  pleading  from  Dec, 
23rd,  1879,  forward  to  Oct.,  1880.  It  was  his  duty  to  plead 
immediately  after  the  stay  of  proceedings  was  removed.  He 
was  personally  served  with  the  order.  His  reason  is  that  in 
consequence  of  the  appeal  and  papers  served  on  Meagher, 
Chisholm  and  Ritchie,  he  was  misled  as  to  the  position  in 
which  the  cause  stood.  This  is  contradicted  by  Mr.  Parsons, 
who  shows  that  no  papers  were  served,  as  alleged.  On  the 
point  as  to  accounting  for  the  time,  Chitty's  Arch.,  986,  987. 
(McDonald,  C.  J. — Can  the  negligence  of  th6  attorney  affect 
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the  rights  of  the  client  ?  Would  not  the  client  have  a  right 
to  come  in,  notwithstanding  ?  The  statute  aoes  not  sa^^  that 
the  attorney  shall  account  for.  the  non-appearance,  but  that 
the  party  shall  do  so,  and  he  has  done  so  to  my  satisfaction  ) 
It  must  ba  accounted  for  by  the  attorney  as  well.  The  statute 
is  in  Ghitty,  988. 

There  is  no  allegation  that  the  party  has  a  good  defence 
upon  the  merits.  (McDonald,  C.  J, — Do  you  contend  that 
in  addition  to  disclosing  a  good  defence  upon  the  merits  and 
the  grounds  of  it  he  must  allege  that  he  has  a  good  defence 
upon  the  merits  ?)  Yes.  (McDonald,  C.  J. — Have  you  any 
authority  ?)  I  have  cited  one  from  Chitty,  (Weatherbe,  J. 
— I  should  think  it  very  inconsistent  and  unnecessary  if  there 
is  any  such  legislation  or  rule  in  a  case  where  the  defence  and 
grounds  are  disclosed.  McDonald,  C.  J. — We  have  no  dis- 
cretion in  the  matter.  Our  statute  prescribes  what  is  to  be 
done,  and  we  cannot  make  a  rule  in  opposition  to  it.)  No 
defence  is  disclosed.  (McDonald,  C.  J.— John  T.  Smith,  who 
is  the  real  defendant,  discloses  a  defence  and  has  a  right  to 
come  in  and  test  it.)  The  next  point  is  that  the  statute  does 
not  include  actions  of  ejectment.  In  respect  to  ejectment 
there  is  a  different  procedure  and  a  different  act.  Remsed 
Statutes,  chapter  94,  section  289. 

Meagher,  Q.  C,  contra. — The  sections  in  reference  to  eject- 
ment say  nothing  about  notice  of  trial,  &c.,  which  are  governed 
by  the  sections  in  relation  to  general  practice.  The  nolle  prose" 
qui  which  changed  the  whole  complexion  of  the  cause,  was 
smuggled  in  without  notice  and  after  the  default  was  marked. 
Mr.  Smith  had  a  right  to  treat  the  default  as  a  perfect  nullity. 
The  writ  contained  counts  in  trespass  and  ejectment  which 
cannot  be  contained  in  one  action.  The  defence  shown  by 
Smith  is  perfectly  good.  He  got  a  deed  from  the  executors 
and  did  not  know  of  the  other  deed  at  the  time.  In  1858 
Eatchford  gave  a  deed  to  Myers  and  StaiT,  as  trustees  of  the 
Bank  of  Liverpool.  In  March,  1859,  the  statute  would 
begin  to  run,  and  Ratchford  remained  on  the  land  and  died 
there  in  1877  or  1878,  and  his  executors  then  sold  to  Smith. 
Under  these  circumstances,  in  the  face  of  an  adverse  posses- 
sion extending  over  twenty  years,  what  title  had  the  plaintiffs  ? 
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Assuming  the  deed  to  be  good,  the  proper  and  only  person  to 
sue  \%  Myers,  the  t!0-tru8tee,  who,  in  the  absence  of  proof  to 
the  contrary,  must  be  presumed  to  be  living* 

As  to  the  discretion  of  the  Judge,  cites  cases  in2  R.  <b  G., 
83,  and  11  Ad.  &  EL,  333.  As  to'  letting  in  defendant  to 
defend,  J^,  C,  B.,  K  S.,  653  ;  Day's  Com.  Lxw  PraCy  65.  The 
fact  of  our  being  in  possession  coupled  with  a  deed,  raises  a 
presumption  in  our  favor.  Under  chapter  94.  B.  S.,  section  292, 
Mr.  Smith  has  a  right  to  come  in  as  landlord.  (Weatherbe,  J. 
— What  have  you  to  say  about  the  delay  ?)  1  need  not  go  to 
that,  because  the  default  was  a  nullity,  and  upon  it  the  plain- 
tiffs could  not  have  taken  a  step  in  the  cause.  The  first  step 
would  have  been  to  assess  damages,  and  the  fact  that  they 
could  not  do  it  shows  that  the  default  was  a  nullity.  Even 
assuming  that  the  attorney  was  negligent,  Mr.  Smith  had  a 
right  to  come  in.  Up  to  the  time  the  judgment  was  entered 
in  September,  1S80,  all  the  proceedings  are  worthless.  The 
plaintiffs  do  not  show  any  injury  through  allowing  us  to  come 
in.    As  to  mistake  of  solicitors,,  L,  i2.,  9  Ck.  /).,  1. 

Graham,  Q.  C,  in  reply. — The  order  niai  is  not  taken  under 
the  statute.  The  Judge  has  no^jurisdiction  to  set  aside  the  judg- 
ment on  these  grounds.  (Meagher,  Q.  C. — That  is  not  taken  in 
the  grounds  of  appeal.)  The  fifth  ground  will  cover  it.  In 
Chitty*8  Forms,  488,  there  is  a  form  of  affidavit  of  merits  to 
set  aside  a  regular  judgment.  In  reference  to  lapse  of  time, 
refers  to  Chitty*8  Arch.,  987. 

The  Court,  now,  (December  17th,  1881,)  pronounced  judg- 
ment, dismissing  the  appeal. 

Weatherbe,  J.,  dubitante. 


Digitized  by  VjOOQIC 


DECEMBER,    1881.     -  15 


Mcdonald  v.  vaux. 

Before  McDonald,  C.  J.,  McDonald,  Jambs  and  Weatherdb,  J  J. 
(Decided  Deeemher  17th,  1881.) 

Appeal    from    County    Court, 

Whxsx  a  cauae  vnn  tried  at  the  County  Court  Chambers,  December  5th,  1879,  judg- 
ment pronounced  December  Seth,  1879,  and  a  motion  for  appeal  made  on  the  last  day  of  ^he 
January  term  of  the  County  Court,  1880,  which  was  refused. 

lleld,  that  the  appellant  had  not  brought  himself  wiUiin  the  terms  of  the  County  Court 
act  of  1877,  and  that  the  'appeal  from  the  decision  of  the  County  Court  Judj^,  refusins:  the 
appeal,  must  be  dismissed. 

This  was  an  appeal  from  the  judgment  of  the  County 
Court  Judge,  at  Halifax,  refusing  an  appeal  in  a  cause  tried 
before  him. 

The  writ  was  issued  22nd  February,  1879,  and  the  cause 
tried  at  the  County  Court  Chambers,  December  5th,  1879. 
Judgment  was  given  Dec.  26th,  1879,  and  entered  Jan.  13th. 
1880.  A  motion  for  appeal  was  made  on  the  last  day  of  the 
January  term  of  County  Court,  1880,  and  the  present  appeal  is 
taken  from  the  decision  refusing  the  appeal.  The  sole  question 
is  whether  the  Judge  was  not  obliged  to  grant  the  appeal. 

Sedgewick,  Q.C.,  for  appellant. — "When  the  County  Court  act 
was  first  passed  no  provision  was  made  for  trial  at  Chambei*s, 
but  an  appeal  was  gi*anted  in  all  cases.  Chapter  18,  Acta  of 
1^77,  section  53.  The  act  next  in  order  is  chapter  6,  Aci%  of 
1877,  sections  1,  2,  25  and  26. 

On  the  last  section  the  Judge  refused  the  appeal.  By  the 
first  section  the  Ju3ge  is  empowered  to  order  causes  to  be 
tried  out  of  the  regular  sittings. 

Under  section  100  of  the  County  Court  Act  of  1880,  where 
a  Judge  refuses  an  order  for  appeal  the  party  desiring  to 
appeal  files  a  bond  within  eight  days,  but  he  must  shew  that 
it  was  done  within  eight  days. 

The  decision  from  which  we  appeal  was  given  in  April. 

(Weatherbe,  J. — My  opinion  is,  though  it  is  not  a  strong 
one,  that  you  have  no  remedy  against  the  Judge's  refusal  to 
give  an  appeal.    We  held  that  we  could  give  an  appeal  in  the 
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case  of  a  Judge  of  the  Supreme  Court,  at  Chambers,  because 
the  common  law  right  was  not  taken  away.  McDonald,  J. 
— I  understand  that  under  the  Act  of  1874  there  is  an  appeal 
in  all  cases,  and  that  unless  the  section  of  that  act  is  repealed 
there  must  be  an  appeal.  McDonald,  C.  J. — Under  section 
53  the  Judge  has  nothing  to  do  with  granting  or  refusing  an 
appeal.  The  law  gives  the  appeal,  and  the  only  thing  for  the 
Judge  is  to  stay  proceedings  until  the  judgment  is  given  on 
appeal,  on  the  giving  of  a  bond.  He  is  to  certify  the  pro- 
ceedings in  the  cause,  but  if  he  refuses  to  do  so,  I  should  think 
that  would  be  the  subject  of  an  application  .to  this  Court  to 
compel  him  to  do  his  duty.)  This  Court  has  decided  that 
until  papers  are  certified  there  is  no  appeal.  (McDonald,  C,  J. 
— All  I  can  say  is  that  the  statute  does  not  say  so.  My  only 
difficulty  is  the  one  thrown  out  by  Mr.  Justice  Weatherbe 
whether  the  statute  is  wide  enough  to  give  you  an  appeal, 
from  an  order  refusing  an  appeal,  and  that  does  not  seem  to 
be  decisive  because  the  consent  of  the  Judge  is  not  necessary.) 

Freeman  v.  Moran,  3  R.  &  C,  decided  the  point  that  the 
papers  must  be  certified  in  order  to  the  appeal.  ^  (McDonald, 
C.  J. — I  admit  that  I  am  concluded  by  authority,  but  I  am 
not  convinced.)  When  we  applied  for  the  appeal  "vye  applied 
also  for  a  stay  of  proceedings.  We  have  shown  that  our 
appeal  was  perfected,  but  the  Judge,  notwithstanding,  refused 
to  sign  the  paper  by  virtue  of  which  execution  against  us 
would  be  stayed.  If  there  is  an  appeal,  the  only  question  is 
whether  the  Judge  was  justified  in  refusing  it. 

Fielding,  aonivK, —  The  Act  of  1880  has  no  application. 
The  Act  of  1874,  section  61,  gives  appeals  in  cases  tried  in 
term.  At  that  time  there  were  not  triafs  at  sittings. .  Section 
53  directs  what  the  Judge  is  to  do  assuming  that  there  is  an 
appeal.  His  acts,  as  given  in  this  section,  are  purely  minis- 
terial. The  law  grants  the  appeal.  There  is  nothing  saying 
that  the  Judge  shall  grant  an  appeal.  This  is  amended  by 
Act  of  1877,  cap.  6,  sec.  25,  under  which  the  Judge  may  grant 
or  refuse  a  rule  for  appeal.  The  only  thing  that  the  Judge 
could  be  called  upon  to  do  under  the  Act  of  1874,  was  to  cer- 
tify on  filing  a  bond,  which  they  did  not  do.  {Sedgewick,  Q.  C. 
— It  appears  from  Judge  Johnstone's  order  for  appeal  that  a 
bond  was  filed.    McDonald,  C.  J. — Please  address  yourself 
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to  the  point  whether  ther«  is  any  limitation  as  to  time.) 
There  is  nothing  in  the  Act  of  1874.  But  in  1874  there  was  no 
provision  for  Chamber  trials.  This  provision  was  first  made  by 
the  Act  of  1877.  (McDonald,  J. — There  were  appeals  from 
decisions  at  Chambers  prior  to  1877.  Wejltherbe,  J. — Under 
the  Act  of  1877,  under  which,  I  think,  the  Judge  was  required 
to  act  under  the  authority  of  Dewar  v.  Murphy,  1  B.  &  G.  84, 
a  time  was  limited  for  filing  the  bond.  There  is  nothing  to 
show  that  a  bond  was  filed  within  that  time.  In  McCabe 
V.  McKay,  3  R.  &  C.  83,  it  was  held  that  the  provisions  of  the 
Act  of  1874  were  superseded  by  the  Act  of  1877,  which,  it 
was  said,  were  infinitely  better.  McDonald,  C.  J. — Then  the 
only  question  is  whether  the  acts  done  under  section  26  of 
the  Act  of  1877,  which  were  all  that  were  necessary  to  per- 
fect the  appeal,  were  in  time.  Why  was  he  not  in  time  ?; 
Because  he  did  not  apply  at  the  Chambers  sittings  of  .the 
Court.  It  should  have  been  done  on  the  last  day  of  the  sit- 
tings. (Weathekbe,  J. — There  is  nothing  to  show  when  it 
was  done.  McDonald,  C.  J. — Judge  Johnstone  refused  the 
appeal  because  he  thought  the  time  had  passed  and  he  could 
not  grant  it.  I  think  we  should  decide  this  case  on  the  point 
whether  he  was  right  or  not.) 

McDonald,  C.  J.,  now,  (December  17th,  1881,)  delivered 
the  judgment  of  the  Court,  dismissing  the  appeal  on  the 
ground  that  the  appellant  had  failed  to  bring  himself  within 
the  statute  of  1877. 


BROOKFIELD    u    SYMES. 

Before  McDonald,  b,  J.,  and  McDonald,  Smith,  James  and  Weathirbe,  J  J. 
(DeeidBd  December  17th,  1881.) 

Belief  of  Intolvent  Debtors.  -Appeal  from  Committionera. 

DcnirDAirr  wm  fmprteoned  in  the  County  Jail  under  process  issued  out  of  the  Couiity 
Court  and  detained  under  an  (trder  of  commissieners  for  the  relief  of  Insolvent  Debtors.  An 
application  was  made  to  this  Court  in  bane  for  a  summons  to  have  the  prisoner  brought  up  by 
way  of  appeal. 

Held,  that  the  Court  bad  no  Jurisdiction  to  hear  the  case,  not  having  met  within  ten  da>-s 
from  the  date  of  the  order  from  which  the  appeal  was  sought. 

MoUon  applied  for  a  summons  to  have  Symes,  who  had 
been  confined  in  jail  under  proces^  out  of  the  County  Court 
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at' Halifax,  and  lyas  d,et^ine4  under  an  order  of  ^omml^sioi^ers 
for  relief  ..of  instjdvent  d^bto^rs,  brought  before  thq  Court  as  in 
ordinary  cases  of  appeal,  citing  Uerised  Sto^tt^^e,  chaptot  lt37, 
section  5,  and  Acta  of  ISSO^  chapter  2,  sections  108»  109. 
Assuming  that  jurisdiction  is  given  to  the  County  Court 
under  i(he  latter  acA>  it  "wa$  not  taken  away  from  the  Supreme 
Courts  or  a  judge.  The  object  of  the  act  is,  that  .where 
a  party  is  imprisoned  outside  of  Halifax  under,  process  issued 
out  of  ^e  County  Court- the  appeal  may  be.  to.  the  Supreme 
Court;  (;W;5ATEERBE,  J.r^YDur  application  is  under  section 
Hi  of.qhapt^r  2  of  the  Actof  1880  ?)  Yes.  (WEAliaERBK,  J. 
— Should;youi  not  ^go.to  a  single  Judge  ?)  The  Judge  refused 
to  aet.  (Wbathekbe^t  ;J.r— You  would  certainly  hav^  an 
an. appeal  frpm  the  refusal  pf  ajJudg«  to  act)  The  statute  of 
1880  preserves,  intact  the  distinction  between  process  issued 
out: of  the  Supreme  and,  County  Courts*  In.caSeb  issued  out 
of  .the  Supreii^^  Court  (ihe  appeal  is  to  the  Stipreme  Court, 
and  in  eases  issuing  ont  of  Uie  County  and  Justiceiai^  Courts 
th^  appjealis  to  the  County  Court,. and  if  no  County  CouHds 
sitting,  .  to  the  Supreme  Court.  (McDoNALa>,.'C.  Jv-^The 
appeal  from,  commissfionen)  is*  ta  the  County  Coiirt  ;  Does  not 
that  include  cases'which  come  before  commissioners,  whether 
the  process  is  issued  out  of  the  Supreme  or  County  Courts?) 
I  don't  think  the  context  bears. out  such  a  reading. 

McCoy i  Q.  C',,  wii^ied  to  r^afl;  an  affidayit  shewing  dates  of 
the  sitting  of  the  County  Court,  but  was  not-:allowed  by  the 
Court. 

McDonald,  C.  J. — The  Court  is  of  opinion  that  it  has  no 
jurisdiction,  inasmuch  a[s  it  did  not  meet  ten  days  after  the 
making  of  the.  order  which  i^  the  subject  of  appeal 
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GREENFIELD    t?.    YORKE.  ' 

'    '       B«f6re  .SiiiTH,    jAVBr  and' WrAt^BBE,'  J  Jl 
(Decided.  Decern^  Slit,  1881,.) 
ii^whtnt  Act-qf  ISTS.T-LwbilUy  ,<ff  attatkinff  crtditor.  for^  eoHt  of  oficial  auiifneu  . 

:  Tb<  defendant  plftoed  %  writ  of  attachment  in  the  hanisjof  the  plaintiff  ae  <yflieial  aeeiAlibcr  ' 
binder  the  Intolvf pt  Act  of  1875,  and  f Iter  the  creditorf'  m^tipg  gave  defendant  notice  of  ; 
taxation.  Defendknt  attended  the  taxation,  and,  at  liis  inatanoe,  some  o^  the  items  were, 
vtruckioff.  ^q  boAtftwe  of  the  affioairt,  ae  tasecl  by  the*  Jtidg«  for  the  coete  of  the'  official-  * 
•aasignee  down  to  the  appointment  of  the  creditor's  assignee,  defendant  p/t>mised  to  paj.  An  . 
action  wn^'broui^ht  by  the  plaint!^  fur  the  amount,  and  jiidinneni  was  given  for  the  plaintiff 
by  the  Gq^nty  C<nM%  Jfudge,  which,  cp  a{<peal,  s^as  nvtrved,.  jvdgment  below  bfllng- catered-  < 
<or  defendant.  j  \, 

This  was  an  action  brotighfc  by  plaintiff,  OfBdial  Assignee  . 
of  the  County  of  Cumberland,  again^  the  defendant;  attach-  ' 
ing  creditor  of  Slayter  &  Stewart,  ihsbl vents,  to  reicover  the 
plaintiff's  fees  for  the  ptelimindry  proceedings*  undfer  which  ' 
the  fii-m  'of  Slayter  U  Stewart  were'  placed  in  'bankruptcy,' 
The  cause  wdsr  trield  before  ftie  County  Court  Judge  for'  dis-  ' 
trict  No.  S;  who  gave  judgment  for  plaintiff,  frotn  >^hich' 
defendttiit  appealed.  '^ 

Thfe  following. is  the  judgmettt  of  Morse,  J.,. f ram  which' ' 
the  appe«.l  is  taken  ^  .        i 

This  is  an  action  brought  by  GrieerifiHld,- '  one  !of  the  late  ' 
assignees  for  Cumberland,  appointed  uAder  the  Insolyent  Act ' 
of  1875,  to  recover  froih  the  defendant,  Torke','  the  attdchihg  ' 
creditor  of  the  insolvents'  Slay  tier  &;  Stewart,  at  Parrtboro', 
the  sum  of  J70.40,  amount  of  costs  taxed  by  me,  in  July, 
1880,  pui'suarit  to  notice  of  taxation  of  the  date' 10th  July*  ' 
1880,   service  of  which  notice   was    accepted  by  defendant. 
The  taxation  took  place  between  the  10th  and  20th  July,  nbw^ 
la-st  pa.st,'uiider  and  by  viVtue  of  this  notice.    Defendant  and 
plaintiff,  m  <*oinpany  with  O.  R  Smith,  E^.,  appeared  beford 
me  at  iiiy  Chaiiibers,  in  Amherst,  atid  the  bill  Was  tajced  by 
me.    On  opposition  of  defendant,  items  were  struck  Out  of  it, 
and  the  bill,  largely  reduced,  was  taxed  at  the  sum  of .  y70.4f6, 
and  defendant  thereupon  promised  to  pay  it,  as  is  cleair  f rotn  ' 
the  Evidence  of  plaintiff  arid  Sniith.    T^     action  tb  recover 
this  taxed  bill  was  brought  on  the  11th  Septenibir,  ISSO; 
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Defendant  sets  up  as  an  answer:  1st  The  plea  of  never 
indebted;  then  three  added  pleas.  The  first  of  the  added 
pleas  states  that  plaintiff,  as  official  assignee,  became  creditors' 
assignee  by  default  of  appointment  on  the  part  of  creditors,  and, 
as  such,  took  no  steps  to  realize  the  assets  of  the  insolvent's 
estate,  and  refused  to  do  so.  The  second  added  plea  is  a  pica 
on  equitable  grounds,  substantially  the  same  ns  the  first.  The 
third  added  plea  is  to  jurisdiction.  With  respect  to  the  first 
two  added  pleas,  the  minutes  of  the  first  meeting  of  creditors 
show  to  my  mind  that  these  pleas  cannot  be  sustained.  The 
minutes  show  that  plaintiff  did  not  become  creditor'  assignee 
by  default  of  appointment  or  by  choice  of  creditors ;  but  on 
the  contrary,  Dr.  Clarke  became  and  was  selected  creditors' 
assignee.  Reference  to  the  adjourned  meeting  of  the  30th 
April,  1880,  shews  that  A.  W.  Oow,  a  person  representing  a 
creditor  with  a  claim  duly  filed  to  the  amount  of  S234.22, 
moved  that  Dr.  Clarke  be  requested  to  act  as  creditors' 
assignee  of  the  estate,  and  that  this  motion  was  seconded  by 
one  Yickery,  with  a  claim  also  duly  tiled  amounting  to  S12L89, 
Subsequently  Vickery  reported  to  the  meeting  of  creditors 
that  Dr.  Clarke  had  accepted  the  position  of  assignee,  and  the 
creditors,  thereupon,  on  motion,  fixed  the  amount  of  security 
that  Dr.  Clarke  should  give.  The  creditors  had  previously,  at 
this  meeting,  appointed  inspectors.  This  appears  to  me  to  be 
a  sufficient  appointment  under  the  law.  No  dissenting  voice 
was  raised  at  this  first  meeting  against  Clarke  being  assignee. 
I  gather  from  these  minutes  that  the  creditors  unanimously 
have  and  did  express  a  preference  for  Dr.  Clarke.  Bivmp  on 
Banknuptcy,  page  477,  lays  it  down  on  the  authority  In  Re 
Pearaon,  2  B.  R.,  477,  that  there  is  no  such  thing  known  to 
the  law  as  an  informal  vote.  An  expression  viva  voce  by  the 
creditors  of  their  preference  is  a  vote ;  vide  Clarke's  Insolvent 
Act  of  1875,  page  140.  This,  to  my  mind,  disposes  of  the 
two  pleas  that  plaintiff  became  assignee  of  Slayter  &  Stewart's 
estate  by  default  of  appointment,  and,  if  no  longer  assignee, 
he  could  not  intermeddle  with  the  estate  or  sell  or  dispose  of 
the  same.  He  merely  became  its  custodian  until  Clarke  should 
qualify  himself. 

Yorke,  the  defendant,  in  his  evidence,  says ;  "  Dr.  Clarke 
did  not  act  as  assignee,  he  delined  to  act."    The  course  which 
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I  think,  under  the  circurastances,  ought  to  have  been  adopted 
then,  was  to  have  had  another  meeting  called,  as  by  law 
required,  and  procured  the  removal  of  Dr.  Clarke,  on  the 
ground  that  he  would  not  act  and  had  not  qualified  himself. 
JJo  movement  of  this  kind  appears  to  have  been  made  by  the 
creditors  or  the  inspectors  of  the  estate,  nor  was  any  applica* 
tion  ever  mad«  to  me  as  Judge.  Tn  such  a  state  of  things, 
either  Clarke  sliould  have  qualified  himself  by  giving  the 
security,  or  a  new  assignee  should  hslve  been  appointed.  In 
WotkerapoorCts  Iv solvent  Act,  1876 ,  page  79,  it  is  laid  down  on 
the  authority  of  Ex  paHe  Pearson,  that  a  new  choice  will  be 
directed  where  the  assignee  has  been  chosen  without  his 
consent  or  knowledge  and  declines  to  act  In  Bump  on 
Bankruptcy,  page  485,  In  Re  George  E.  Sands,  it  is  laid 
down ;  "  The  removal  of  an  assignee  from  oflSce  is  necessary 
before  another  assignee  can  be  appointed  in  his  place.  There 
is  no  pretension  of  any  meeting  of  creditors  in  the  estate 
after  the  first  meeting,  except  the  one  mentioned  in  defend- 
ant's letter  to  plaintiff  of  the  21st  September,  1880>  which  is 
ten  days  after  the  action  brought  in  this  cause,  which  was  an 
informal  meeting  not  regularly  called,  and  the  object  of  which 
was  to  direct  Greenfield  to  sell  the  estate.  It  was  in  all  res-  ' 
pects  an  illegal  meeting,  for  the  letter  shews  that  Ryfkogle, 
who  is  proved  by  the  minutes  of  the  first  meeting  to  be  the 
largest  creditor,  and  whose  claim  was  duly  filed,  was  purposely 
not  invited  to  attend  a  meeting  called  to  dispose  of  the  estate, 
of  which  he  was  the  largest  creditor.  This  meeting  was  held 
in  defendant's  office.  Why  was  Ryfkogle  purposely  excluded  ? 
Was  it  because  the  attached  property  was  his,  and  if  he  had 
attended,  the  creditors  would  not  have  ordered  the  sale  ?  Or, 
was  it  an  attempt  to  get  rid  of  paying  Greenfield  his  bill  ? 
The  creditors  themselves  seem  to  have  set  but  little  value  on 
the  assets  of  this  estate,  if  any  there  were,  for  from  the  first 
meeting  of  creditors,  on  the  25th  March,  1880,  until  the 
illegal  meeting  mentioned  in  defendant's  letter  of  the  21st 
September,  1880,  they  neither  moved  in  the  matter  nor  paid 
the  least  attention  to  it  In  the  month  of  July,  1880,  pursu- 
ant to  the  notice  of  taxation,  I  taxed  the  bill  sued  on  in  this 
cause,  and  from  which  no  appeal  was  ever  taken,  as  provided 
by  section  128,  Insolvent  Act  of  1875,  and  I  question  my 

Digitized  by  VjOOQIC 


;22  GRBENFIIJU)    v.   yORKE. 

ipower  now  to  ^.Iter,  depart  from,  or  reduce,  ih^  bill  so  taxed. 
Jf  I  shoald  attempt  to  do  so,  I  would  be  doing  what  I  submit 
{in  inferior  Gourt,  or  a  Judge  thereof,,  wauld  not  be  justified 
in  doing.  I  would  be  improperly,  assuming  the  fppctions  of 
7*evision  which  belong  alone  under  the  Insolvent  act,  in.  cases 
like  this,  to  the.  Judges  o{  the  S^upreme  Court;  for  if  I  was 
l^rqog  in  taxing  these  costs  against. defendants,, as  I  did  in 
July,  tb^  matter  should  have,  been  taken  to  .the:  Supreme 
.Court,  by  way  of  appeal,  to  be  remedied.  That  the  official 
Assignee  could  fairly  ask  and  di?mand  something  from  the 
defendant  is,  I  think,  clear. .         ^ 

The  detendaut  in  this  case  put  him  in  motion  under  the  Writ 
of  Attachment.  Bump  on  Bomh^pfci/t  page  674,  lays  it  down 
iim;the  authorities.  In  lie  Hughes;,  1,  B.  R.  226,  S.  G,  2,  Ben. 
85,. S.  C,  1  L.  T.  45  ;  "  that  the  funds  ppcessaiy  for  the  per- 
formance of  a  duty  are  to  be;  advanced  by  the  party  for  whom 
ithe services  are  to: be  perforipied."  In  this  casie,  in  the  fimt 
injitance,  the. services  were  to  be  performed  for  the  defendant 
Yorke,  the  attaching  creditor,  and  his  subsequent  p^romise  to 
p^y.the  bill  will,. I  think,  bind  him,  especially  after reconnizing 
the  plaintiff  |s  claim  by  appearing  before  me  and  c6niestlng 
the  taxation,  and  afterwards  promising,  to  pay  the  amount  lof 
the  bill  in  a,  fortnight.  Sediioni  28.  -sub-section  bi  makes,  the 
oflScial  assignee  an  officer  of  the  Court  having  jurisdiction  in 
the  county  or  district  for  which  he  is  appointed;  He  ift 
accountable  for  niione}*,  &o.,  in  the  samernaainer  as  sheriffs  and 
other  officers  are.  I  cannot  bring  my  mind  to  the  view  that 
the  act  burdens  him  with  all' the  responsibilities  of  fs  sheriff^ 
a^d  (excludes,  him  from  the  right  of  looking  for  payment  of 
fees  for  travel  and  service,  &€.,  to  the  person  who  employed 
him.  Under  the  Insolvent  Act  of  C869,  the  Judges  of  the 
Supreme  Court  of  Nova  Scotia,  by  order  of  the  13th  of  Sept*,. 
1869,  vide  Clarke's  Insolvent  Act  of  /8G9,  page  422, -ordered 
as:foJk)ws  :  "  [t  is  ordered  by  virtue  of  the  32  and  33  Viot.,. 
chap.  16,  intituled  :  '  An  act  respecting  insolvency  sect.  131>,' 
that  until  further  direction .  therein  the  same  costs,  fees,  andf 
charges  shall  or  may  be  taken  or  paid  by  and  to  the  Judge.s 
of  Frobate,  counsel,  attorney,  solicitors,  and  sheriff*  as  are  now 
payable  to  and  taken, by  them  in  the  Supreme  Court  or  Court 
of  Probate,  in  this  Province,  under  and  by  virtue  of  the  act 
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ift  that  behialf."  fey  section  123,  of  the  Insolvent  Act  of  1876, 
ii'was  provided,- among  other  things,  that  the  Judcres  of  the 
Supreme  Court  of  Nova  Scotia,  being  the  Court  of  Appeal 
under  said  Act,  shall  make,  frame,  and  settle  the  formes,  rules, 
and  regulations  to  be  followed  aiid  observed  in  proceedings  in 
insolvency  under  this  Act;  and  fix  and  si^ttle  the  costs,  fees, 
apd,  charges  which  shall  or  may  be  taken  or  paid,  in  0(11  'such 
eases,  by  or  to  attorneys,  &;c.,  and  by  or  to  sheriffs,  assignee?, 
&c  :Nq  application  was  ever  made,  so  far  as  I  am  aware,  by 
the  Judges  ,of  the  County  Court  to  the  Judges  of  the.  Supreme 
Court,  ,to  have  the  provisions  of  this  section,  so  far  as  the 
Proiviqce  of  Nova  Scotia  is  concerned,  carried  Into  effect,  and 
in,  default^  section:  124  provided  -tlhat  until  suchirules  of:  prae- 
tioB  ^d  tariff, of  fees  h&,ve  been  .made,  as.  required  by  sections 
122  and  125,isuch  rules  of  practice  and  tHriff  of  fees  of  insol- 
veppyi  now  in  force  in  the  said  Province  respectively,  shall 
continue  and  remain  in  full  force  and  effect.  The  pfactide 
ija  the  Court  of. Probate  always  was; and  is  to. prepay  fees  for 
services  to  be  performed,  I  now  ask  mysfelf  wduld  the  Judges 
of  the  Supreme  Court,. or  the  Judges  of  the  Courts  of  Probate, 
*•'  under  and. by  virtue  of  the  acts  in  thitt  behalf,"  to  use  this' 
Janguage.of  the  order  of  the  Supreme  Court  of  1869,  in  a  cd.'ie 
sin^ilar  to  the  presept,  have  taxed  or  allowed  anything  to  the 
sheriff  or  the  assignee  as  against  th^  paity  who  put  either  >of 
tb^m  in  mQtion:and  promised  to  pay  theihk  I  think  they 
would  have; allowed  the  fees  for  travel  And  service,  fea^  It; is 
possible  that  inaUowing  plaintiff  remuneration  beyond  and 
ejcclusive  of  the  actual  expenrie  of  igoing  to  sei:5e-  property  and 
service  oiE  writ,  I  may  have  erred,  although  I  do  not  think  it 
fiKcessive  as  it Vas  fully  discussed  by  plaintiff  and  defendant  at 
ihe  time  of  taxation.  But  as  the  objection  was  not  raised  £Lt  this 
time,  and  I  have  so  taxed  the  bill,  and  :no  appe^al  was  ever 
taken  by  defendant,  as  provided  by  the  Insolvent  Act,.  I  feel 
myself  now  restrained  from  going  outside  or  beyond  the-  bill, 
for  to  do  so  would  be  to  assume  the  right  of  revision.  In.  my 
judgm^i^t  the  bill  is  conclusive  between  the  parties,  and  there- 
fore binding  on  me,  and  I  give  judgment  to  plaintiff  for  $70.4K), 
tii^apQO.uat  of  the,  taxed  bill. 

Townshend,  Q.  C,  (with  whom  was  the  Attomey-Oenerai,) 
in  «upport  of  appeal. — The  Judge  base's  his  decision  on  a  very 


Digitized  by  VjOOQIC 


o 


24  GREENFIELD    v.    YORKE. 

palpable  fallacy,  the  promise  to  pay,  which,  if  there  was  no 
antecedent  liability,  amounts  to  nothing.  The  section  of  the 
act  in  reference  to  costs  is  118.  This  settles  the  question  as 
to  where  the  payment  is  to  come  from.  The  costs,  up  to  the 
time  of  the  appointment  of  the  assignee,  are  made  a  first 
charge  upon  the  estate. 

Pipes,  contra. — Our  first  contention  is  that  the  ofiicial 
assignee  is  an  official  of  the  Court  the  same  as  a  sheriff. 
Clarke's  Insol.  Act,  chapter  133,  section  28,  sub-section  8, 
also  p.  296,  where  a  decision  of  Supreme  Court  of  Ontario  is 
given  to  that  effect.  He  is  in  the  same  position  in  reference 
to  his  fees  as  the  sheriff.  (Wi^therbe,  J. — He  is  the  same  in 
certain  specified  cases.)  He  has  the  same  right  of  action 
against  the  party  putting  him  in  motion  for  moneys  paid  or 
services  rendered.  In  Bliss  v.  Dickey,  1  R.  &  G.,  246,  it  was 
held  that  the  Registrar  of  Probate  could  sue  for  fees.  (Smifh, 
J. — The  difference  here  is  that  the  official  aasignee  puts  the 
estate  in  insolvency  for  the  benefit  of  the  creditors  generally. 
Weatherbe,  J. — The  statute  makes  the  party  expressly  liable 
for  fees  to  the  registrar.)  It  only  fixes  the  amount  of  the 
fees ;  it  does  not  say  in  so  many  words  who  is  to  pay  them. 
The  question  is  purely  one  of  contract, — what  services  were 
rendered,  and  at  whose  instance.  Suppose  the  writ  were 
improperly  issued,  in  that  case  the  assignee  would  lose 
his  lien  and  would  have  no  remedy,  unless  the  party  putting 
him  in  motion  was  liable.  As  to  the  right  of  the  sheriff  to 
sue,  4,  M.  A  S.,  256.  (Smith,  J. — To  what  extent  do  you 
say  the  creditor  makes  himself  personally  liable  ?)  Up  to 
the  time  of  the  appointment  of  the  creditors'  assignee.  The 
costs  were  taxed  under  section  43  of  the  act.  *  The  taxati(Th 
merely  fixes  the  amount.  (Weatherbe,  J. — The  statute  does 
not  contemplate  a  case  of  this  sort  at  all.)  ^Section  30  shows 
that  the  officicial  assignee  was  bound  at  once  to  transfer  the 
estate,  and  could  not  retain  it  on  account  of  his  lien.  L.  R,, 
1  Exch.,  1.  (Weatherbe,  J. — After  the  attaching  creditor 
takes  the  first  step,  has  he  any  more  right  than  any  other 
creditor  ?  Has  he  any  control  over  the  proceedings  ?)  I  don't 
know  that  he  has.  He  sets  the  proceedings  in  motion,  that 
is  all. 
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lovmshend,  Q.  C,  in  reply. — Where  the  proceedings  are 
set  aside  the  attaching  creditor  in  not  liable.  S  Camp.,  374. 
The  sherifl'  has  no  claim  to  remuneration  at  law,  independ- 
ently of  statute,  e  T.  R,  US;  10  Mod.,  130 ;  S  B.  A  Aid,, 
566.  If  the  assignee  is  in  the  position  of  the  sherifi,  these 
cases  are  a  complete  answer. 

Smith,  J. — It  is  unnecessary  to  go  any  further.  The 
appeal  must  be  allowed. 

Weatherbe,  J. — Mr.  Pipes  has  made  the  best  argument 
he  could,  but  I  thought  from  the  first  that  there  was  no  doubt 
about  the  question. 

Appeal  allowed.  Judgment  below  to  be  entered  for  the 
defendant. 


BOSSOM    V.    COOMBES. 

Before  McDonald,  0.  J.,  and  Smith,  Jambs  and  Wbatherbb,  J  J. 
(Decided  Dteerkber  tSrd,  1881) 

Motion  to  Hrike  off  cavMe.— Papers  ivot  on  fUe, — Appeal  in  cauaet  originating  in 
Magittrates*  Court.- -Amount  in  dilute  under  940.00. 

A  mle  nisi  wm  taken  April  2nd,  1881,  to  strike  a  cause  off  the  docket  on  the  grounds  that 
the  papers  were  not  en  file,  and  that  the  cause  had  originated  in  the  Coonty  Court  and  the 
amount  In  dispute  was  less  than  940.00,  being  onlj  910.50.  It  was  shown  by  affidavit  on  the 
argument  of  the  rule  that  the  reason  why  the  papers  were  not  on  file  was  that  an  application 
was  pending  in  the  Court  below  to  amend  the  minutes.  The  rule  niti  was,  after  argument 
discharged.  Another  rule  niti  was  taken  out  (December  14th,  1881,)  to  strike  off  the  cause  and 
dismiss  the  appeal  on  the  same  grounds  as  before.  The  papers  were  not  on  file  at  the  time  of 
taking  out  the  rule  nisi^  but  were  filed  before  the  argument. 

Hddt  that  tills  was  not  suflBcient,  and  thikt  the  appeal  must  be  dismissed. 

McCoy,  Q.  C,  moved,  April  2nd,  1881,  before  Ritchie,  E.  J., 
Smith,  James  and  Weatherbe.  J  J.,  to  strike  the  cause  off 
the  docket,  on  the  grounds  that  the  papers  were  not  filed, 
and  also  that  the  cause  was  originally  tried  in  the  City  Court 
and  appealed  to  the  County  Court,  and  that  the  judgment  of 
the  City  Court  having  been  there  reversed,  and  the  amount 
in  dispute  being  under  S40,  no  further  appeal  would  lie. 

piigh,  contra,  cites  section  107  of  chapter  2  of  the  Acta  of 
1880.    The  County  Court  Judge  may  grant  appeals  in  cases 
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tihder  S40.  The  judge  has  stated  a  case  'under  this  sebtion. 
t  have  a  right  to  appeal  at  any  time  before  judgment'  js 
entered  up.  H  U,  0^,C.  P.,  142.  At  any  rate  the  Judge 
below  should  have  a  discietion  as  to  this.  (Ritchie,  E.  J. — 
You  had  better  meet  the  poiiifc  as  to  the  non-filing  of  the 
papers.)  There  is  no  doubt  that  the  rule  stating  the  case  is 
on  file  in  this  Court. 

McCoy,  Q.  C. — By  section  104  it  is  the  duty  of  the  appel- 
lant to  place  the  papers  on  file  with  the  clerk  below,  who 
must  immediately  send  them  to  the  Supreme  Cbiirt. 

BligL^^ThsLt  clause  refers  entirely  to  the  duty  of  the 
clerk.  3  H.Jk  JV'.,  54  ;  i?J  U.  0.,  Q.  B.,  310.  To  explain  non- 
filing of  papers,  reads  afiidavit,  showing  that  jBm  application 
is  pending  before  the  Judge  below  to  have  the  minutes 
amended.  (Ritchie,  E.  J.— If  that  had  been  stated  before,  no 
rule  nisi  would  have  been-^ranted;-- Smith,  J. — I  think  you 
were  premature  in  placing  the  cause  on  the  docket.) 

McCoy y  Q,  C-rThe:  appeal  must  be  Entered  after  it  is  per- 
fected, and  must  be  perfected  within  eight  days.  Section 
100.  The  appeal,  when  perfected,  operates  as  a  stay  of  pro- 
ceedings. Section  106,  providing  for  appeals,  applies  only  to 
causes  over  $40.  Bex  y.  Hansen,  4  B.  &  A.,  521 ;  5  4.  <fe  E., 
405.  A  right  of  appeal  cannot  be  implied.  10  H,  L.,  1(J16, 
lays  down  the  same  doctrine. 

The  Court  reserved  judgment,  and  afterwards  refused 
the  application.  :       .  ,       . 

LeNoity  afterwards,  (December  14th,  1881,)  obtained  a 
rule  nisi  to  strike  the  cause  off  the  docWet  and  dis^niss  the 
appeal,  which  he  now,  (DecemVjer  23rd,  1881,)  moved  to  make 
a'bsdlute,  contending  that  the  appeal  must  be  dismissed,  aia  the 
^jum  involved  Was  only  $10.50 ;  that  the  cause  was  tried 
Originally  in  the  City  Court  and  appealed  to  the  County 
Court,  and  could  not  be  brought  up  under  sections  106  arid 
107  of  the  County  Court  Act,  by  way  of  appeal,  where  the 
su^ti  in  dispute'  was  under  $40.  He  also  contended  that  the 
papei-s  had  not  been  sent  up  in  time. 

^a^o^,  contra.-^— This  application  was  heard  before  .and 
dismissed.  =  (Thfe  Gouht^ — ^It  was  dismissed'  becauiie  it  was 
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made  too  soon.)     The  papers  have  been  brought  iip  here  since 
the  motion  for  the  rule  Tim.  ' 

•   '     ■  *      *      *     ••     .  *  .  ' 

The  Court. — ^That  is  not  sufficient;.    The  rule  must,  be 
made  absolute  with  costs. 


GISBOTINE    V.    CAPE    BRETON    CO.,    (Limited:) 

Before  SiB  VTu.  TouNO,  C,  J.,  And  DisBABREa,  3uiTa'  and  Jaueb;  J  J. 

(Decided  December  Safrd,  i881.) 

Rule  referring  to  Court  Evidence  to  he  tqten  before  Matter,— JurwUction  toheiir 

catLie,  .     ,  . 

A  CAqsB  n-as  tried. at  Sidney  and  nof  concluded  ^hen  the  Cou^t  adjourned.;  A  rule  wa» 
then  made,  conaented  toby  thecounaiBl  aad  attorneys  of  both  paHles,  orderhiK  thiit,  in  addition 
tQ  the  QY^enoe  taken  betote  the  Court,  further  evidenoe  shoul^.  be  tak^n  at.  3ydney.  betora  a 
Judj^  or  a  person  named  in  the  rule,  and  at  Halifax  before  a  Master,  in  the  manner  set  out  in 
the  ra1c»  that  all  the  evidence  should  be  fiitfd^itli  t)i^  PrMho^otkry  it  Halifax,  and  the  cai^ 
should  be  hoard  ypon  such  evidence  before  the  COort  sitting  in  bane  at  Halifax,  and  that-  the 
Court  bhould  have  power  to  refer  any  matter  of  account  in  said  cause  to  a  Master  or  referee  for 
liis- report,  which  report  the  Court  might  oonfErm,  reject,  oi* 'utilise,  as  it  shodM  see  fit,'  and 
enter  up  Judgment  for  either  of  the  partiesrand  it  yiras  further  orderred  that  the  Court  should 
hare  power  to  mAlce  all  and  any  orders,  and  do  all  things  necessary  for  the  purpose  of  finally 
dispodng  of  the  cause. 

Held,  that  U^eCourt  had  do  Jurisdiction  to  hear  the  qauae  under  the  rule.  / 

This  cause  came  before  the  Court  under  the  following 
rule,  consented  to  fey  the  parties  and  their  attorneys  and 
counsel: 

CAPE  BRETON,  SS. 

"    In  the  Supreme  Court. 

^October  Term,  1877. 

Cause  —  Frederick  N.  Gisborne,  Plaintiff, 

'  V8:    '    '  •    ■ 

Capk  Breton  Company  (Limited,)  BefendanUl 

It  is  hereby  ordered  by*  the  agreement  and  consent  of-  the 
parties  to  this  cause,  their  counsel  and  attornies  that,  in  addi- 
tion to  the  evidence  taken  in  this  cause  before  the  Court  at 
thfe  term  Miereof,  further  evidence  shall  be  taken  therein  'on 
the  part  of  both  or  either  of  the.paiities,asfollo!waj.tbat'is  to 
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say ;  such  further  evidence  to  be  taken  at  Sydney,  in  this 
county,  on  the  thirteenth  day  of  October  instant,  before  a 
Judge  of  this  Honorable  Court,  or  before  John  Fergusson, 
Esquire,  or  both  of  them,  the  same  to  be  continued  to  be 
taken,  if  necessary,  till  the  evening  of  the  seventeenth  day 
of  said  month,  and  at  the  city  of  Halifax,  on  the  twenty-fifth 
day  of  said  month,  before  William  Twining,  Esquire,  or  any 
other  Master  of  the  said  Court  agreed  upon  by  the  parties 
or  their  counsel  or  named  by  a  Judge  of  said  Court,  such  evi- 
dence at  Halifax  to  continue  to  be  taken  on  every  successive 
day  till  finished.  And  it  is  further  ordered  by  like  agreement 
and  consent,  that  all  the  said  evidence  so  already  taken  and 
to  be  taken  under  this  rule  shall,  immediately  after  the  same 
is  taken,  be  filed, with  the  prothonotary  of  the  said  Court,  at 
Halifax,  and  that  this  cause  shall  \)Q  heard  upon  such  evidence 
before  the  said  Court  sitting  in  banc,  at  Halifax,  at  the  next 
ensuing  term  thereof,  and  that  said  Court  shall  have  power  to 
refer  any  matter  of  account  in  said  cause  to  a  master  or  mas- 
ters, or  to  referees,  for  their  report,  which  report  the  Court 
may  confirm,  reject,  refer  or  utilize,  as  they  may  see  fit,  and 
also  to  enter  up  judgment  for  either  of  the  said  parties  for 
any  sum  with  costs. 

And  whereas,  the  said  cause  has  been  so  referred  to  the 
said  Court  for  the  purpose  of  finally  disposing  of  the  same, 
it  is  therefore  further  ordered,  as  aforesaid,  that  the  said 
Court  shall  have  power  to  make  all  and  any  orders,  and  do 
all  things  which  may  be  necessary  for  that  purpose  and  which 
they  may  deem  advisable  therefor. 

Dated  at  Sydney,  October  12th,  A.  D.  1877. 
By  the  Court. 

C.  E,  Leonard.  ProiKy. 

Grahamy  Q*C.,  for  defendant,  contended  that  the  Court  could 
only  sit  under  this  rule  as  arbitrators.  If  the  Court  could  not 
sit  as  arbitrators  the  cause  would  have  to  be  thrown  out.  The 
power  to  refer  matters  to  tnasters  ceased  when  the  Court  ceased 
to  be  a  Court  of  Common  Law  and  Equity  combined.  He  pro- 
tested against  the  cause  being  referred  to  a  master.  He  had 
either  a  right  to  have  the  cause  tried  by  a  jury  bv  by  this 
Court  under  the  consent  rule. 
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Righy,  Q.  C,  contra. — The  objection  of  the  counsel  is  extra- 
ordinary. All  the  counsel  have  signed  the  rule,  the  evidence 
was  taken,  and  partly  paid  for  by  the  learned  counsel  hiraself. 
I  ask  that  the  Court  consider  the  propriety  under  the  rule 
of  sending  the  matters  of  account  to  a  referee  to  report  the 
amount  due  by  either  party  to  the  other,  reserving  and  report- 
ing to  this  Court  any  questions  of  law. 

Attorney-General. — This  case  came  before  Mr.  Justice 
James  for  trial.  The  term  having  expired,  further  evidence 
was  taken,  and  the  whole  matter  now  comes  before  your  lord- 
ships. The  intention  of  this  consent  rule  was  that  this  Court 
should  hear  the  evidence,  determine  matters  of  law,  and  send 
niatters  of  account,  if  any,  to  a  master.  We  contend  that 
there  are  no  matters  of  account,  but  the  liability  depends  on 
legal  questions  entirely. 

The  Court,  (December  23rd,  1881,)  decided  that  they  had 
no  jurisdiction  under  the  rule. 


Mcdonald  v.  Mcdonald. 

Beforo  McDonald,  0.  J.,  and  McDonald,  Smith,  James  and  Riobt,  J  J. 
(Decided  January  7th,  18Sg.) 

Order  made  by  Judffe  retamMe  before  presiding  Judge  on  circuit,  rescinded. 

A  RPLK  U>  set  aside  pleas  was  made  by  a  Jud^e  returnable  before  "  the  presiding  Judge 
of  this  Honorable  Court  at  Ouysborough,  on  the  first  day  of  the  ensuing  October  term  there," 
and  was  argued  on  the  first  day  of  the  term  after  the  opening  of  the  Court.  Judgment  was 
reserved  and  afterwards  at  Halifax  the  learned  Judge  who  heard  the  argument  made  an  order 
absolute  setting  aside  one  of  the  pleas,  and  then  resigned. 

Held,  that  the  order  must  be  rescinded  on  the  ground  that  it  was  made  returnable  in 
Court. 

This  was  a  motion  to  make  absolute  a  rule  to  rescind 
an  order  of  Ex- Justice  DesBabres,  made  at  Halifax.  The 
action  was  for  penalties  for  the  suppression  of  a  will.  Several 
pleas  were  pleaded,  one  denying  the  making  of  the  will. 
The  plaintiff  applied  for  a  rule  to  set  aside  these  pleas,  and 
an  order  was  granted,  returnable  at  Guysboro',  in  the  follow- 
ng  form :  "  On  hearing  read  the  declaration  and  pleas  herein, 
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&c,,  and  oti  motion  I  do  order!  that  the  plfeas  pleatded  herein 
by  the  defendant  be  set  iBwide  as  falsd,  frivolous  artd  vexatiousi 
with  costs,  unless  cause  to  the  contrary  be  shown  before  the 
Judge  of  this  Honorable  Court,  who  shall  prbsidie  at  Quys- 
borb',  on  the  first  day  of  the  ensuing  October  term  there.  '  I 
do  further  order,"  &c.  Cause  was  shown  there  but  no  jud*]^- 
ment  was  delivered,  aiid>  subsequently,  at  Halifax;  just 
previous  to  his  lordship's  retiremeiit,  the  rule  was  dis^charged, 
except  as  to  one  plea,   ,  There  was  no  adjournraenti 

,  Attomey-Geveral:,  for  rule.-*- The  salme  question  cam^  up  in 
RtGavver&ri's  Oircue,  2  R. >&€(.,  248,^252:  A  plea  should  never 
be  set  aside,  where  it  rests  on  facts  in  the  knowledge  of  the 
plaiiititf,  as  it  deprives  us  of  the  right  6f  Cross-examination. 
I  JS',  S,  Incisions,  oil. 

The  second  ground  is  that  the  rule  was  made  absblute 
with. costs,  though  the  defendant  had  substantially  succeeded. 
(James,  J. — Is  it  not  a  matter  of  discretion  ?J  Not  an  abso-  , 
lute  discretion.  It  is  reviewable.  The  order  was  irregular. 
It  could  only  be  made  absolute  by  the  Court,  at  Quysboro*. 
A  Judge  sitting  here  at*  phamberar  iiffs*  no  control  over  the 
matter.  His  Lordship  had  no  power  to  make  a  rule  niai 
returnable  at  or  jbefore  th^  Court^  atiQuysboro*.  Acts  of  188U, 
chap.  13,  sec.  26.  His  power  is  only  to  make  rules  returnable 
before  the  Court  in' 6ar?.«o.  • 

Eaton,  contra. — The  rule  was  not  made  returnable  before 
the  Court,  but  before  the  presiding  Judge,  who  could  hear  it 
at  Quysboro'  or  anywhere  else.  (McDonald,  C.  J. — Suppose 
we  admit  the  proceedings  to  the  date  of  the  order  were 
irregular.  The  defendant  was  entitled  to  ari  appeal  which  he 
was  prevented  from  obtaining  by  the  resignation  of  the  Judge. 
Is  he  not  justified,  then,  in  coming  here,  as  he  has  done,  on 
the  merits  ?)     The  merits  are  with  us. 

Benry.Q.&^-^X  Judge  on  circuit,  sitting  as  the  Cdurt;  can 
stillexecuto  some  of  the  functions  of  a  Jddgk  If  thiiS  fule 
was  returnable  before  the  Court,  we  must  submit.  (RlGBV,  J. 
— Was  it  hot  argued  befor^  the=  Court  ?)  It  ^eems  to  me  that 
that  is  equivocal.  The  order  is  drawn  ih  equivocal  terms. 
A  Jud^e  sitting  as  our  Judges  d"0  WidrcUit  does  not  losie  the 
powers  that =b^oth6rwi96  possessed  ^  a ' bingle  Judge;    He' 
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might  sign  an  order,  for  instance,  in  cases  where  he  would 
have  power  as  a.isingle  Judge,  to  do  sa  '  J.t  is  immaterial 
that  an  argument  took  place  before  him  and  that  the  Court 
was  sitting  kt  the  time?  The  fact  that  no  order  coiiTd  be 
made  returnable  before  the  Court  should  throw  some  light  on 
the.  reading,  of  the  rule.  It  was  for  this  reason  that  the  rule 
was  made  before  the  presiding  Judge.  The  mention  of  time 
and  place  is  a  mere  matter  of  convenience.  The  rule  must  be 
read  as  if  it  were  worded,  "before  the  Judge  who  shall  pre- 
side at  Guysboro'."  If  there  is  any  thing  outstanding  to  be. 
tried  under  the  plea,  the  rule  may  have  to  be  rescinded. 

McDonald,  C.  J,-^We  are  all  of  opinion  thiatthe.  ordprof 
Mr.  Justice  PdsBarres  must  be  rescinded  on  the  ground  that;, 
it  was  made  returnable  in  Court.     For  mysejf  I  think  it  was,, 
not  sufficiently  shown  that  the  plea  was  fals^,  frivolous,  and;, 
ve:Katious,  y^t  the  defendant  is  deprived  of  the  benefit  of  it.: 

The  ruJe  wiU  be  isade  absolute  with.x^ostiS)  tiba  costs  belour 
toiabide  theievent,        i     .  .  :   .».       > 


.     josNSTpN  .V.  McLean.  .; 

Before  McDoHALDid.  Ji,  ana  James;  W^ATHBRBB-mndKlGBt,  JJ.'  ' 
(Decided  January  lOth^  188t.)  ; ,     :  , . 

Entry  of  Appeal,  ,     .  .r 

AmuAirt  ano#ed  to  eittdr  (AUsr^.on  payhieni  of  toste  of  rule'to  dlftmii$  aplfieftl  fortiori- 
CDti7«  where  the  failure  to  enter -it  resulted  from  inivunderatandliig  ;betweeii  oonnsel  eogac^et). . .. 

Meagher,  Q.  C,  moved  to  makfe  d-bsoliite  the  rulfe  to  dismiss  ' 
the  appeal,  on  the  ground  of  the  non-entry  of  the  appeal. 

'Weeks,  Q*. C,  cbntra,  read  affidavits  of  himself  and  James. 
F.  Hearn,  showing  a  misunderstanding  as  to  who  was  to  enter 
the  appeal,  each  one  supposing  that  the  other  wa.s  to  enter  the 
cause.  :  He  moved  to  enter  the  cause.        '    < 

McDpwALD,  .0.  J.-^Wj^  think  Mr.  Weeks  should  hav^e  an^ 
opportunitjf  ot  entering  .th^  cause.      Mr.  Meagher's  motion 
will  drop  and  Mr..Wi&eks.  will  take  his  rule  to  enter  the  cause,  \ 
on  paymi^ist  of  cQSits.     :    .  • 
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ANNAND  u  BRENNAN. 

Before  McDonald,  C.  J.,  ard  Jamks,  Wkathebbb  and  Right,  J  J. 
(Decided  January  ISth,  1882.) 

Contract  to  advertise  for  a  year.— Advertisement  diteontinued.—BeKisnon. 

PLAiNTtrr  decUred  on  a  contract  to  publish  an  advertisement  for  defendant  for  a  3'«ar,  to 
occupy  a  stipulated  space,  for  tSOO  per  annum,  defendant  to  have  the  privilege  of  changinip 
the  advertisement  Previous  to  the  expiration  of  the  year  defendant  ordered  the  advertise- 
ment to  he  discontinued.  No  further  advertisement  was  published  for  defendant  and  the 
space  was  filled  with  other  matter. 

Heldy  that  plaintiff  was  entitled  to  recover  for  the  whole  year  including  the  period  during 
which  no  advertisement  was  published. 

The  plaintiff,  in  his  writ,  .set  oiit  that,  on  or  about  the 
sixteenth  day  of  May,  A.  D.  1879,  it  was  agreed  by  and 
between  the  plaintiff*  and  defendant  that  in  consideration  that 
the  plaintiff  would  print  and  publish  the  advertisements  of 
the  defendant,  when  requested,  in  certain  newspapers  called 
"  Morning  Chronicle  "  and  "  Evening  Citizen  and  Chronicle," 
two  squares  deep,  double  column,  for  the  space  of  one  year, 
and  a  local  of  twelve  lines  in  said  papers  for  six  months,  the 
said  defendant  would  pay  the  plaintiff  the  sum  of  two  hun- 
dred dollars  by  quarterly  instalments  of  fifty  dollars  each,  on 
the  sixteenth  days  of  August,  November,  February  and  May 
then  next  following,  and  the  plaintiff  printed  and  published, 
when  requested,  the  said  advertisements  during  the  space  of 
one  year,  and  the  said  local  noiices  for  the  space  of  six 
months,  and  performed  all  things  on  his  part  to  be  performed, 
and  all  things  happened,  and  all  things  on  the  plaintiff's  part 
were  done  to  entitle  him  to  receive  the  said  money  in  instal- 
ments, as  aforesaid,  but  the  defendant  did  not  pay  the  sum 
of  fifty  dollars  due  on  the  sixteenth  day  of  May  last  past,  in 
respect  of  his  agreement,  and  the  same  is  due  and  owing  to 
the  plaintiff:    The  writ  also  contained  the  common  counts. 

At  the  trial,  before  Johnstone,  J.,  of  the  County  Court, 
at  Halifax,  the  contract  was  thus  swori\  to  by  Dunn,  an . 
employe  of  plaintiff;  "  Defendant  made  an  armngement  in 
May,  1879,  for  a  year,  to  insert  his  advertisements  for  a 
year  in  the  "  Morning  Chronicle  "  and  "  Evening  Citizen  and 
Chronicle,"  two  squares  deep,  double  column,  of  business  adver- 
tisements, for  )(200,  payable  quarterly,  defendant  to  have  the 
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privilege  of  changing  advertisements.  We  would  retain  one 
advertisement  until  the  other  was  sent,  unless  ordered  out ; 
a  local  was  to  appear  for  the  first  six  months  of  the  year.  He 
paid  three  quarters.  We  published  his  advertisement  under  the 
agreement.  First  advertisement  was  in  evening  paper  May 
loth,  "Morning  Chronicle,'*  May  16th.  Advertisement  appeared 
for  the  year,  lacking  six  weeks,  when  we  received  the  follow- 
ing letter  from  defendant : 

"  Halifax,  AprU  1st,  1880r 
"C.  Annakd,  Esq. 

"  Dear  Sir, — You  will  discontinue  my  advertisement  in 
morning  and  evening  papers  from  this  date." 

"  Yours  truly, 

!*  W.  C.  Brennan." 

We  never  refused  to  insert  any  advertisements  sent  there. 
Never  any  complaint  of  contract  not  being  carried  out.  No 
agreement,  as  to  retaining  space.  No  advertisement  sent, 
after  receipt  of  letter,  under  this  arrangement. 

Cross-examined. — Nothing  said  about  retaining  space.  We 
place  the  advertisements  as  agreed  on.  We  never  make  a 
contract  to  keep  a  space.  A  certain  particular  space  was 
assigned  him, — the  top  of  the  column,  "  Citizen,"  and  in  the 
"  Morning  Chronicle "  next  below  Clayton  &  Sons.  Never 
save  a  totally  blank  space. 

The  evidence  thus  given  was  substantially  corroborated 
by  the  other  witnesses  for  plaintiff. 

Johnstone,  J.,  delivered  the  following  judgment : 
I  am  of  the  same  opinion  that  I  was  at  the  trial,  that  the 
plaintiff  was  under  no  obligation  to  retain  a  space  vacant  for 
defendant,  but  that  he  fulfilled  his  contract  if  he  was  ready 
to  insert  the  advertisement  whenever  ordered.  If  the  blank 
space  was  required  as  an  advertisement,  then  the  defendant 
should  have  so  ordered  when  he  ordered  out  the  printed 
advertisement.  I  think  the  first  count  is  sufficiently  well 
stated,  and,  if  not,  that  the  indebitatus  work  and  labour 
count  would  suffice,  the  consideration  being  executed. 
Judgment  for  plaintiff*,  $5U. 
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Longlty,  in  support  of  appeal. — ^The  contract  not  having 
been  actually  performed,  and  having  been  mutually  rescinded, 
the  plaintiff  cannot  recover  on  his  special  contract.  Being 
forced  back  up6n  the  common  counts,  he  can  only  recover 
for  the  work  actually  done.  He  is  only  therefore  entitled 
to  $25.  The  evidence  is  that  when  Brennan's  advertisement 
was  ordered  out  the  space  was  filled  with  other  matter, 
which  was  paid  for.  (Weatherbe,  J. — Yo»  should  set 
out  the  grounds  you  are  moving  on  and  keep  within  them.) 
Our  first  ground  is  that  the  contract  sued  on  is  different  from 
that  in  the  evidence.  (Weatherbe.  J. — ^You  should  set  out 
the  terms  of  the  variance.  RiOBY,  J. — Do  you  contend  that 
Mr.  Annand  was  bound  to  go  on  publishing  the  advertisement 
after  Brennan  ordered  it  out  ?)  I  do.  (James,  J. — I  think 
you  are  entitled  to  credit  for  the  proceeds  of  advertisements 
occupying  the  space  to  which  you  were  entitled.  (McDonald, 
C.  J. — The  plaintiff  was  bound  to  insert  an  advertisement 
occupying  a  certain  space  for  a  certain  time,,  provided 
you  offered  the  advertisement  to  enable  him  to  do  so.  If  you 
did  not  do  so,  I  do  not  see  how  you  can  say  he  broke  his  con- 
tract.) Performance  is  averred  and  non-pei*formance  proved, 
and  no  excuse  shown.  Stephen  on  Pleading,  329 ;  /  WiUiams' 
Saunders,  235.  The  contract  was  executory,  and  plaintiff 
must  show  the  performance  of  all  conditions  precedent. 
(Weatherbe,  J. — You  surely  have  not  taken  that  point.) 
Yes,  we  have.  There  was  a  mutual  rescission  of  the  contract, 
and,  if  so,  it  was  fatal. 

McStveeny  <b  Fielding,  for  respondent,  not  called  upon. 

McDonald,  C.  J. — We  are  all  of  opinion  that  the  contract 
was  fulfilled  by  the  plaintiff,  and  that  he  is  entitled  to  recover. 
The  contract  was  to  do  certain  work  when  requested  so  to  do, 
and  the  evidence  is,  that  until  ordered  by  you  not  to  do  the 
work,  the  plaintiff  was  ready  and  willing  to  do  it.  The 
appeal  is  dismissed. 
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BLACK  ET  AL.  V.  BARSS. 

Before  McDonald,  Smith  and  Wkathibbe,  J  J. 

(Decided  Jwmary  lUk,  1881.) 

Jfon-joinder.—Suit  bf  two  out  «/  three  ckl\{fee».--No  aHegation  of  the  death  of  the 

third. 

A  BOXP  wu  made  to  three  obligees,  one  of  whom  had  <Ued  before  the  actton,  which  vm 
brought  by  the  nurrivlng  obligeas  and  ttie  executrix  of  the  deceased  obligee.  At  the  trial 
plaintiffs'  counsel  obtained  leave  to  striice  oat  the  name  of  the  executrix.  There  was  no 
«llegatioD  in  the  writ  of  the  death  of  one  of  the  obligees  but  evidence  of  the  faet  was  given 
at  the  trial. 

Held,  That  the  emis^n  tn  the  writ  was  fatal,  and  that  the  verdict  bj  consent  for 
ptointifls  must  be  set  aside. 

Plaintiffs  gave  a  bond  to  the  Bank  of  Nova  Scotia  to  secure 
a  loan  of  $80,000,  made  to  the  Bank  of  Liverpool,  of  which 
plaintiffs  were  shareholders.  Plaintiffs  then  took  bonds  from 
other  shareholders  of  the  Bank  of  Liverpool  for  the  re-pay- 
mcnt  of  a  proportionate  amount  of  any  sum  paid  by  them  on 
their  bond  to  the  Bank  of  Nova  Scotia.  The  present  action 
is  brought  by  the  plaintiffs  against  defendant  to  recover  his 
proportion  of  an  amount  so  paid  by  plaintiffs  to  the  Bank  of 
Nova  Scotia. 

The  bond  sued  on  was  made  to  C.  H.  M.  Black,  W.  L. 
Black  and  M.  P.  Black,  but,  W.  L.  Black  having  died  before 
action,  the  suit  was  brought  in  the  name  of  C.  H.  M.  Black, 
M.  P.  Black,  and  Mary  Black,  executrix  of  the  deceased  W. 
L.  Black.  At  the  trial  plaintiffs'  counsel  asked  for  and 
obtained  permission  to  strike  out  the  name  of  Mary  Black  as 
plaintiff.  It  was  in  evidence  that  William  L.  Black  was  dead 
at  the  time  the  writ  was  issued,  but  there  was  no  allegation 
of  that  fact  in  the  writ  A  verdict  was  taken  for  plaintiffs  by 
consent  subject  to  the  opinion  of  the  Court,  and  a  rule  nui 
was  accordingly  taken  to  set  the  verdict  aside.  The  arjjument 
turned  largely  on  a  question  as  to  the  appropriation  of  certain 
securities  to  the  payment  of  the  loan,  but  as  the  decision  of 
the  Court  proceeds  mainly  on  a  question  of  pleading,  it  is  not 
deemed  necesary  to  set  out  the  evidence  which  consisted 
largely  of  a  series  of  complicated  financial  statements. 

King. — There  was  no  contract.  The  parties  who  have 
sued  cannot  recover.    The  bond  was  a  joint  one,  payable  to 
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three  parties.  The  action  is  brought  by  two  parties,  and  there 
is  no  allegation  of  the  death  of  the  third.  Two  of  three 
•  obligees  cannot  recover.  There  being  no  allegation  in  the 
writ  of  the  death  of  W.  L.  Black,  any  evidence  of  it  received 
must  be  struck  out.  Addison  on  Gontracta,  343,  citing 
1  B.&  S.,  332  ;  1  East,  497  ;  U  M,  <t  TT.,  571.  It  is  admitted 
that  C.  H.  M.  Black  paid  nothing  on  account  of  the  bond. 
Only  one  of  the  parties  siieing  paid  anything.  (Weatherbe, 
J. — T  don't  think  it  is  for  you  to  raise  that  question.)  Evi- 
dence  was  wrongly  received.  There  was  no  evidence  that 
Mr.  Leslie  had  authority  to  sign  the  certificate  put  in  to  show 
that  the  Bank  of  Liverpool  acknowledged  an  indebtedness 
on  the  loan  account.  That  is  the  only  evidence  to  show  that 
anything  was  due  from  the  Bank  of  Liverpool.  If  it  was  an 
ordinary  money  bond  it  would  be  sufficient  to  show  that 
money  was  paid  under  it.  But  here  it  is  necessary  to  show 
an  indebtedness  or  an  obligation  on  plaintiffs'  part  to  pay  the 
money  ;  Robie  L.  Sterns  had  no  authority  to  sign  an  acknow- 
ledgement for  the  Bank  of  Liverpool.  There  is  no  evidence 
that  the  manager  had  any  authority  to  sign  such  an  acknow- 
ledgment. Mr.  Leslie  was  at  one  time  manager,  and  was  also 
at  the  same  time  agent  for  the  Bank  of  Nova  Scotia. 
Neither  of  these  could,  in  any  case,  bind  the  surety. 

Our  contention  is  that  this  loan  was  paid.  The  Bank  of 
Nova  Scotia  first  appropriated  a  certain  amount  from  the 
Bank  of  Liverpool  to  this  account  and  afterwards,  without 
consent  of  the  Bank  of  Liverpool,  divided  it  among  a  number 
of  accounts.  The  money  was  not  appropriated  by  the  Bank 
of  Liverpool,  but  the  Bank  of  Nova  Scotia  was  obliged  to 
appropriate  it  to  this  account  because  it  was  a  secured  account. 
(Atty. -General, — It  is  clear  that  if  the  whole  of  the  816,445.10 
is  to  be  appropriated  to  this  loan,  the  whole  account  would 
be  paid.)  That  is  really  the  main  question,  whether  this 
$16,445.10  should  be  so  appropriated.  Apart  from  appropria- 
tion, there  was  enough  money  sent  that  was  unappropriated 
to  fully  pay  this  account,  and  the  Bank  of  Nova  Scotia  should 
have  appropriated  it  to  this  claim,  as  it  was  a  secured  claim, 
and,  also,  on  the  ground  that  this  was  an  older  debt.  It  is 
admitted  that  there  is  enough  included  in  the  indenture  of 
October  11th  to  pay  the  claim  of  the  Bank  of  Nova  Scotia, 
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if  appropiiated  to  that  claim.  Kinneard  v.  Webster,  L.  R., 
10  Ch.  D.,  139;  Eooper  v.  Kay,  L.  R.  1  Q.  B.  D.,  178; 
1  Merivale,  572  ;  Tudor'a  L  C,  p.  1  ;  i2.  S.,  cap.  94,  sec.  370 ; 
Sto'iTf'a  Eq.  Jur.,  sec.  459,  note  b.  It  was  actually  appropri- 
ated to  the  payment  of  this  debt,  and  the  appropriation 
changed  without  the  consent  of  the  Bank  of  Liverpool. 

Attorney- General,  contra. — The  question  as  to  the  $16,500 
has  been  argued  as  if  it  were  a  question  of  the  appropriation 
of  payments.  It  was  not  payments  at  all,  but  securities  only, 
as  to  the  appropriation  of  which  the  law  is  silent.  Before 
they  matured,  or  anything  was  paid  on  them,  they  were 
appropriated  otherwise  by  the  parties.  The  appropriation  in 
the  letter  of  July  13th  was  an  appropriation  only  to  au  over-due 
payment,  which  had  been  all  paid  before  the  maturity  of  the 
acceptances  the  appropriation  of  which  they  now  claim  to 
this  account.  They  now  claim  it  for  the  last  instalment  due 
January,  1875.  (Weatherbe,  J. — Is  there  not  an  appropria- 
tion in  letter  of  January  Ist,  1875,  where  he  says,  "  you  hold 
guaranteed  compromise  drafts  and  notes,  &e.,  $16,500?)  That 
letter  was  written  before  the  last  instalment  was  due, — eight 
days  before.  Even  assuming  it  to  have  been  written  in  anti- 
cipation, there  was  no  appropriation  in  that  letter.  The  Bank 
of  Nova  Scotia  did  not,  as  a  matter  of  *fact,  hold  that  paper 
against  the  last  instalment.  The  letter  does  not  purport  to 
be  appropriating  these  acceptances,  but  to  state  a  fact  as  to 
them.  $13,000  of  the  $33,000  was  on  a  balance  from  the  pre- 
vious instalment,  to  which  the  $16,500  was  no  doubt  appro- 
priated. $5000  of  that  was  paid  by  Black,  $2,082  55,  $879.34. 
and  $5,748.86  being  the  full  amount  of  the  balance  of  the 
previous  instalment.  After  the  letter  was  written,  facts 
transpired  which  made  it  necessary  for  them  to  be  withdrawn 
from  the  appropriation  to  ^ this  amount,  as  the  instalment  to 
which  they  were  appropriated  was  paid,  except  $5,748,  which 
was  paid  on  that  account  out  of  these  acceptances,  and  which 
was  all  that  had  at  the  time  matured. 

The  appropriation  of  securities  does  not  come  'within  the 
principle  contended  for.  It  is  a  matter  of  special  agreement. 
We  did  appropriate  to  this  account  $5748.86.  The  amount 
'thej  say  we  have  diverted  is  $10,963.40.     Up  to  the  time 
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when,  as  they  say,  this  was  diverted,  they  were  merely  col- 
lateral securities  and  not  payments  at  all.  They  were  not  yet 
due,  and  were  not  paid  until  due.  They  could  be  assigned 
and  re-assigned  without  the  principle  of  appropriation  inter- 
vening at  all. 

The  indenture  of  October  11th,  1875,  abrogates  any 
previous  appropriation.  It  assigned  them  generally  for 
all  indebtedness,  and  the  Bank  of  Nova  Scotia  would  have  a 
right  to  appropriate  them.  If  it  did  not  appropriate  the  pay- 
ments they  would  go  to  the  oldest  debt,  which  was  the  general 
account.  Our  contention  is  that  they  were  appropriated  by 
the  Bank  of  Nova  Scotia,  assented  to  by  the  Bank  of  Liver- 
pool, to  the  general  account. 

The  misappropriation  of  securities  should  Have  been 
pleaded,  and  should  h^ive  been  pleaded  in  Equity. 

The  burden  is  upon  the  defendant  of  showing  that  the 
secured  account  is  the  oldest.   The  evidence  shows  that  it  is  not. 

The  certificates  from  Leslie  and  Sterns  were  admissible  a& 
adjustments  of  account  between  the  debtor  and  the  creditor. 
The  admission  of  the  debtor  in  the  course  of  his  duty  in 
regard  to  the  loan  binds  the  surety.  Of  course  no  admission 
after  the  transactions  were  all  closed  would  bind  the  surety. 
Leslie'H  authority  is  Sufficiently  proved.  As  to  Sterns,  the 
paper  was  sent  by  the  Bank  of  Nova  Scotia  to  the  Bank  of 
Liverpool,  and  came  back  thus  signfed,  and  the  defendants 
have  put  in  a  number  of  exhibits  signed  in  the  same  way. 

It  is  only  necessary  for  us  to  prove  the  instrument  under 
which  the  obligation  arose,  and  the  demand  and  payment. 
The  burden  of  proof  of  the  indebtedness  is  not  upon  us. 
because  the  original  indebtedness  is  proved  by  the  bond. 
8  M,  dk  W.y  538.  Compulsion  is  not  necessary,  A  payment 
made  or  an  adjustment  of  accounts  is  sufficient. 

There  is  distinct  evidence  of  the  debt  apart  from  the  bill 
and  receipt.  The  loan  was  made  in  1873,  and  Fyshe  became 
cashier  in  1875.  He  has  only  to  prove  what  balance  was  due. 
We  show  that  there  was  a  balance  due  after  the  last  instal- 
ment was  paid ;  the  onus  would  be  upon  them  to  show  that 
they  paid  it  Their  own  statement  of  account  between  the 
Bank  of  Nova  Scotia  and  the  Bank  of  Liverpool  shows  that 
there  was  a  balance  due. 
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Where  a  principal  debtor  and  the  creditor  adjust  accounts 
and  the  principal  pays  the  balance,  the  surety  cannot  claim 
that  it  is  paid  by  virtue  of  an  appropriation  which  the  prin- 
cipal himself  has  never  claimed.  The  debtor  had  a  right  to 
waive  the  benefit  of  that  appropriation,  and  the  surety  is 
bound  by  his  conduct  in  that  respect.  DeGolyar  on  Guaran- 
tees,  355,  note.  The  payee  can  make  an  appropriation  at  any 
time  up  to  payment.  Tador's  X.  (7.,  21.  Where  there  has  been 
no  application  by  the  debtor  the  creditor  is  not  bound  to 
appropriate  it  to  the  secured  debt.  DeColyar,  428 ;  1  Starkie, 
153 ;  J  Bing.,  71;  ^M.Jk  SeL,  18 ;  L.  R,  9  C.  P.,  692 ;  4  Q.  B., 
792;  10  Gh^anfa  Ch.  R,  523;  DeColyar,  p.  430,  note;  S 
B.  <fc  Ad,,  407,  (as  to  burden  of  proof.) 

As  regards  the  parties.  The  suit  at  present  is  by  M.  P. 
Black  and  C.  H.  M.  Black. 

The  contention  is  that  evidence  should  not  have  been 
admitted  that  W.  L.  Black  was  dead.  It  sufficiently  appears 
in  the  declaration  that  he  was  dead.  We  set  out' that  it  was 
made  by  the  three  and  bring  the  action  in  the  name  of  two. 
The  bond  is  described  as  made  to  W.  L.  Black  in  his  lifetime. 

Ritchie,  Q.  C,  (with  the  Attorney-Oeneral.) — Part  of 
the  acceptances  were  used  to  pay  the  instalment  overdue 
on  the  13th  July,  1874.  At  the  date  of  the  account  sent 
January  Ist,  1875,  part  of  che  $16,500  mentioned  in  it  had 
already  been  paid  on  account  of  the  previous  instalment. 
The  acceptances,  ($16,500,)  were  appropriated  strictly  te  the 
payment  overdue  on  July  13th,  1874,  and  as  soon  as  that 
instalment  was  paid  the  acceptances  were  all  turned  over 
under  the  agreement  of  October  11th,  1875,  for  the  payment 
of  the  general  iiKlebtednes.s.  (Weatherbe,  J. — I  don't  read 
that  as  meaning  anything  of  the  kind.)  The  question  of 
pleading  lies  back  of  this,  that  the  mis-appropriation  has  not 
1)een  pleaded. 

^ig^,  Q'  C'.,  in  reply. — Before  the  payment  by  Black  the 
securities,  appropriated  as  we  contend  they  were,  had  ripened 
into  money,  and  therefore  the  objection  as  to  the  pleading 
does  not  apply.  S4,  Beav.,  180.  Mr.  Black  knew  that  this 
appropriation  had  been  made,  as  it  had  been  communicated 
to  him  by  Patterson.    The  indenture  of  October  11th  does 


Digitized  by  VjOOQ IC 


40  BLACK    ET    AL.    V.   BARSS. 

not  in  fact  change  the  appropriation.  It  merely  appropriates 
the  balance  over  and  above  what  was  needed  to  pay  the 
special  account  to  the  payment  of  the  general  indebtedness  of 
the  bank.    DeColyar,  427, 438. 

Our  account  was  the  older  account  The  debt  dates  from 
the  time  the  money  was  borrowed. 

There  is  no  default  shown  from  the  Bank  of  Liverpool  to 
the  Blacks.  Defendant  merely  guaranteed  the  liability  of  the 
Bank  of  Liverpool.  There  should  be  a  demand  shown  by 
Black  on  the  Bank  of  Liverpool. 

The  death  of  W.  L.  Black  should  have  been  stated.  It  is 
not  suflScient  that  it  can  be  inferred  from  the  words  "  in  bis 
lifetime."  It  is  not  absolutely  clear  from  such  words  that  the 
third  man  is  not  still  living,  and,  if  living,  the  other  two  can- 
not recover. 

Smith,  J.,  prepared  the  jud^rment  of  the  Court,  which  was 
read  January  14th,  1882,  by  Jabtes,  J.  : 

In  this  action  the  plaintiffs  seek  to  recover  from  the 
defendant  the  sum  of  $844.99,  which  they  allege*  is  payable 
under  a  bond  given  by  the  defendant  to  them  on  the  19th 
July,  1873.  The  recital  and  conditiwi  of  the  bond  are  as  fol- 
lows : 

"Whereas,  the  Bank  of  Liverpool  being  unable  to 
meet  its  liabilities,  requested  the  Bank  of  Nova  Scotia  to 
a.dvance  the  sum  of  $80,000,  which  the  said  Bank  of  Nova 
Scotia  agreed  to  do,  upon  Charles  H.  M.  Black,  William  L. 
Black,  and  Martin  P.  Black  executing  a  bond  to  the  said  Bank 
of  Nova  Scotia,  binding  themselves  to  make  good  any  los.s 
they  might  incur  by  reason  of  said  advance  of  the  sum  of 
$80,000,  to  the  extent  of  $60,000 ;  and  whereas,  I  hold  one 
hundred  shares  in  the  said  Bank  of  Liverpool ;  and  whereas  I 
have  agreed,  in  case  the  said  Charles  H.  M.  Black,  William  L. 
Black  and  Martin  P.  Black  should  be  called  upon  to  pay  all, 
or  any  portion,  of  the  said  sum  of  $&0,000,  to  pay  a  proportion 
thereof. 

And  whereas,  the  said  Charles  H.  M.  Black,  William  L. 
Black  and  Martin  P.  Black,  have  given  their  bond  to  the  said 
Bank  of  Nova  Scotia,  conditioned  for  the  payment  by  them 
of  the  amount  remaining  unpaid  by  the  Bank  of  Liverpool 
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to  the  said  Bank  of  Nova  Scotia  of  the  said  sum  of  $80,000 
to  the  extent  of  $20,000,  on  the  19th  day  of  January  now  next, 
to  the  extent  of  the  further  sum  of  $20,000,  on  the  ninth  day 
of  July,  which  will  be  in  the  year  1874,  and  to  the  extent  of 
the  further  sum  of  $20,000  on  the  ninth  day  of  January, 
which  will  be  in  the  year  1875. 

Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  above  bounden  John  W.  Barss,  his  executors  or 
administrators,  shall  pay,  or  cause  to  be  paid  to  the  said 
Charles  H.  M.  Black,  William  L.  Black  and  Martin  P.  Black, 
their  executors,  administrators,  or  assigns,  five-sixtieth  parts 
or  shares  of  the  amount  they,  the  said  Charles  H.  M.  Black, 
William  L.  Black,  and  Martin  P.  Black,  their  executors  or 
administrators  shall  pay  to  the  said  Bank  of  Nova  Scotia, 
under  and  by  virtue  of  any  condition,  matter,  or  thing  con- 
tained in  the  said  bond  so  given  by  them  to  the  said  Bank  of 
Nova  Scotia,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virue." 

The  plaintiffs'  declaration  alleges  that  the  bond  given  by 
them  to  the  Bank  of  Nova  Scotia  bound  them  to  make  good  any 
lo88  that  might  occur  to  said  Bank,  by  reason  of  the  advance 
of  $80,000  made  by  them  to  the  Bank  of  Liverpool  up  to  a 
specified  amount;  and  likewise  avers  that  the  bond  of  the 
defendant  upon  which  they  seek  to  recover,  obligates  the 
defendant  to  pay  them  five-sixtieth  parts  or  shares  of  the 
amount  they  or  their  executors,  &c.,  should  pay  to  the  said 
Bank  under  and  by  virtue  of  any  condition,  matter  or  thing 
contained  in  said  bond  so  given  by  them  to  the  Babk.  And, 
therefore,  if  they  could  recover  against  the  defendant  on  his 
bond,  it  is  clear  they  could  only  do  so  to  the  extent  of  five- 
sixtieths  of  what  the  plaintiffs  were  compelled  to  pay  to  make 
good  any  loss  sustained  by  the  Bank,  which  loss  it  was  incum- 
bent upon  the  plaintiff  satisfactorily  and  legally   to  prove. 

The  cause  was  tried  at  the  November  sittings  of  the 
Supreme  Court  in  1880,  and  a  verdict  by  consent  passed  for 
the  plaintiffs  for  $883.64,  subject  to  the  opinion  of  the  Court, 
with  liberty  to  draw  inferences  of  fact  as  a  jury  might,  and 
with  power  to  reduce  the  amount  of  the  verdict,  or  set  it  aside, 
and  enter  judgment  for  the  defendant.  A  rule  nisi  was 
accordingly  taken  out  and  argued  before  the  Court  in  banco. 
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The  action  was  originally  brought  in  the  names  of  not  only 
the  present  plaintiffs  but  joined  with  that  of  Mary  Black  as 
executrix  of  the  last  will  and  testament  of  William  L.  Black, 
one  of  the  obligees  in  defendant's  bond.  At  the  trial  Mr. 
Ritchie  moved  to  amend  the  writ  by  striking  out  the  name  of 
Mrs.  Black,  which  the  learned  Judge  who  tried  the  cause,  per- 
mitted to  be  done.  That  William  L.  Black  was  dead  at  the 
time  when  the  suit  was  brought  is  in  evidence,  and  there  is 
no  allegation  in  the  writ  of  that  fact.  This  point  was  urged 
by  Mr.  Rigby,  at  the  trial,  as  one  of  his  grounds,  when  apply- 
ing for  a  non-suit,  and  I  must  confess  that  without  such  an 
averment  I  do  not  see  how  the  plaintiff  can  succeed  in  the 
present  state  of  the  pleadings.  It  is  true,  as  I  have  stated, 
the  death  of  William  L.  Black  can  be  gathered  from  the 
evidence,  but  I  do  not  see  that  this  obviates  the  necessity  of 
an  averment  so  essential  to  the  present  plaintiffs'  recovery  on 
a  bond  given  to  them  and  another  who,  as  far  as  the  record 
shows,  may  be  living,  and  should  have  been  joined  in  the 
action.  I  am  of  opinion  that  this  is  a  fatal  objection  to 
plaintiffs'  right  to  retain  their  verdict. 

Were  this  difficulty  even  removed  out  of  the  plaintiffs' 
way,  I  should  still  be  compelled  to  hold  that  there  is  an 
insuflSciency  of  legal  proof  to  establish  the  precise  indebted- 
ness of  the  Bank  of  Liverpool  to  the  Bank  of  Nova  Scotia, 
which  showed  an  ascertained  "  loss  "  incurred  in  consequence 
of  the  latter's  advance  of  $80,000,  which  the  Bank  under  this 
bond  could  be  called  upon  to  pay.  The  defendant's  liability 
rests  upon  "the  loss"  to  the  Bank  of  Nova  Scotia,  as  I 
apprehend  on  a  perusal  of  the  two  bonds,  and  it  was  the  duty 
of  the  plaintiffs  satifactorily  to  define  it  by  legal  evidence, 
which  I  do  not  consider  they  have  done. 

For  these  reasons  we  think  the  rule  nisi  must  be  made 
absolute  to  set  aside  the  verdict  and  judgment  entered  for  the 
defendant  with  costs. 

Weatherbe,  J. — I  agree  with  the  reason  first  mentioned 
by  my  learned  brother,  and  also  consider  that  there  was  no 
evidence  to  sustain  the  verdict,  and  that  therefore  judgment 
should  be  entered  for  the  defendant  with  costs. 
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Before  BiTCHiE,  E.  J.,  and  McDonald,  Jambs  and  Wiathjsbbb,  J  J. 

(Decided,  January  lUth,  1889.) 

Conveyance  by  Tnsofvent  of  ail  his  property  for  benefit  of  creditors. — Effect  a« 

respects  judgment  subsequentiff  recorded.— Injunction  to  restrain  sale  under 

judgment.' -Cloud  on  tUlc-^Apparently  good  title. 

KooniB  &  Co.»  on  the  10th  of  May,  assisted  all  their  Indlvklaal  and  partnership  pro- 
pertj,  both  real  and  peraoual,  to  a  trustee,  for  the  general  benefit  of  their  creditore,  and 
executed  at  the  same  time  a  deed  in  trust  to  him  of  their  lands,  which  was  recorded  12th  of 
Maj.  Defendants  entered  a  Judgment  against  Rogers  k  Co.  on  the  15th  of  May»  which  was 
recorded  the  next  day.  On  the  17th  of  Hay  a  writ  of  attachment  was  issued  against  Rogers 
&  Co..  under  the  Insolvent  act  oi  1876,  and  in  June  creditors' assignees  were  appointed,  to 
whom  the  trustee  subsequently  conveyed  the  lands,  which  were  afterwards  sold  to  certain  of 
the  plaintiffs  who  conveyed  to  others  of  the  plainMffs  in  trust  to  secure  the  purchase  money 
to  the  creditors*  assignees.  Defendants  proceeded  to  advertise  and  sell  the  land  under  execu- 
tion, and  plaintiffs  sought  to  restrain  them  by  injunction. 

Held,  That  as  between  the  parties  to  It  the  deed  from  Rogers  &  Co.  to  the  trustee  was 
valid,  and  that  it  was  open  to  the  creditors'  assignees,  if  they  considered  it  for  the  benefit  of  the 
estate,  to  have  the  property  conveyed  to  them  by  the  trustee  ;  that  the  Judgment  creditor 
never  obtained  any  lien  on  the  property  under  his  Judgment ;  but  that,  although  the  Court 
would  restrain  a  Judgment  creditor  from  selling  property  even  under  a  Judgment  >that  would 
convey  no  Utle  to  the  purchaser,  and  where  the  creditor  only  proposed  to  sell  the  right,  title, 
and  interest  of  the  Judgment  debtor,  yet  it  was  incumbent  on  the  plaintiffs  to  show  that  the 
cloud  on  their  title  was  caused  by  what  was  apparently  a  good  title,  though  in  fact  defective, 
and  that  in  the  present  ease  defendants  had  not  an  apparently  good  title,  ss  the  (list  deed  Cram 
Rogers  A  Co.  appeared  to  convey  the  title. 

Wbathkrbb,  J.,  concurring,  limited  his  opinion  with  reference  to  the  effect  of  the  deed 
from  Rogem  &  Co.  to  the  trustee,  to  the  esse  of  a  naked  conveyance  by  the  Insolvent  for  the 
bsoeflt  of  creditors. 

This  cause  came  on  for  argument  July  14th,  1881,  on 
appeal  from  the  following  judgment  of  the  learned  Judge  in 
Equity,  in  which  all  the  material  facts  are  set  out : 

The  plaintiffs  seek  to  restrain  the  defendants  from  selling 
certain  lands  formerly  owned  by  Benjamin  Rogers  and  Joseph 
K  Rogers,  under  a  judgment  against  them,  entered  on  the  15th 
May,  1879,  and  recorded  the  day  following.  The  ground  on 
which  the  application  for  an  injunction  is  made,  is  that 
previous  to  the  entry  and  recording  of  the  judgment  by  the 
defendants,  the  Rogers  had  conveyed  the  property,  which 
became  vested  in  the  plaintiffs  or  some  of  them. 

No  material  facts  are  in  dispute.  It  is  admitted  that  pre- 
vious  to  the  entry  of  the  judgment,  on  the  10th  of  May,  1879, 
the  Rogers  made  an  assignment  of  all  property,  real  and  per« 
sonal,  which   belonged  to  them,  either  individually  or  as 
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partners  of  the  firm  of  B.  Rogers  &  Son,  to  Henry  Lewis,  for 
the  general  benefit  of  their  creditors ;  and,  in  connection  with 
this  assignment,  they  executed  to  him  a  deed  in  trust  of  the 
lands,  which  was  recorded  on  the  12th  May,  1879.  On  the 
17th  May,  a  writ  of  attachment  was  issued  against  them 
under  the  Insolvent  Act  of  1875,  and  their  estates  placed  in 
liquidation.  On  the  4th  of  June  following  the  plain  tiflfe, 
Johns  and  Murray,  were  appointed  creditors'  assignees,  after 
which  Lewis  and  the  creditors  who  had  become  parties  to  the 
deed  of  assignment  to  him,  conveyed  the  lands  to  Johns  and 
Murray,  who  subsequently,  as  assignees,  sold  and  conveyed 
them  to  plaintiffs,  Adolphus  Hatfield,  Joseph  R.  Kinney  and 
Augustus  F.  Stoneman,  and  they  conveyed  them  to  the  plain- 
tiffs, George  B.  Doane  and  J.  Wentworth  Moody,  in  trust  to 
secure  the  purchase  money  to  the  assignees,  Johns  and  Murray. 
When  the  defendants'  judgment  was  entered  and  recorded, 
the  Rogers  had  parted  with  all  their  interests  in  the  real 
estate,  and,  so  far  as  the  defendants  are  concerned,  they  were 
not  in  a  position  to  rely  on  any  objection  under  the  Insolvent 
Act,  if  any  such  existed.  The  statute  of  Elizabeth  was  referred 
to  at  the  argument ;  but,  so  far  from  the  conveyance  having 
.been  in  fraud  of  creditors,  it  was  made  for  their  benefit,  and 
was  made  fairly  and  honestly  with  that  object,  and  it  was  so 
far  in  accordance  with  the  Insolvent  Act  that  its  effect  was 
that  all  their  creditors  should  participate,  and  prevent  certain 
creditors  being  paid  at  the  expense  of  the  rest.  After  this 
conversance,  when  the  judgment  was  entered  against  the 
Rogers,  the  title  to  the  lands,  having  passed  out  of  them, 
became  vested  in  Lewis,  so  that  the  defendants  never  had  a 
lien  on  them,  and  a  sale  of  them  under  their  execution  would 
be  in  violation  of  the  rights  of  the  plaintiff  who  claim  under 
him. 

But  it  is  urged  that  no  injury  will  be  done  to  the  plaintiffs 
by  such  a  sale,  as  if  no  right  of  selling  under  the  judgment 
existed  nothing  will  pass  by  the  sheriff*'s  deed.  That  I  cannot 
assent  to.  It  is  calculated  to  involve  them  in  litigation,  as  no 
person  would  purchase  at  such  a  sale,  unless  with  the  expecta- 
tion of  obtaining  possession  of  the  lands,  and  the  existence  of 
a  sheriff's  deed  of  the  land  to  another  would  cast  such  a  shade 
on  the  title  as  would  be  a  serious  impediment  to  their  selling 
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the  property ;  in  addition  to  which  a  summary  mode  of  obtain- 
ing possession  of  land  purchased  at  sheriff's  sale,  under 
execution,  is  given  to  the  purchaser  by  a  late  statute.  Two 
eases  were  cited  by  the  defendants'  counsel,  Thome  v.Totn^ance, 
18  U.  C.  C.  P.,  29,  and  Case  v.  PalTner  et  al.,  2  Hannay,  183, 
the  former  in  support  of  the  position  that  the  deed  to  Lewis 
was  void,  and  the  latter  that,  whether  void  or  the  reverse,  the 
holder  of  the  judgment  should  not  be  restrained  from  selling. 

Though  not  bound  by  the  decisions  of  Courts  in  other 
Provinces  of  the  Dominion,  respect  will  always  be  paid  and 
every  consideration  given  to  them  by  this  Court.  Thorne  v. 
Torrance,  however,  loses  much  force  from  the  fact  that  out  of 
a  Court  composed  of  seven  Judges,  three  dissented  from  the 
judgment,  and  there  the  question  was  not  like  this,  whether 
an  injunction  could  be  sustained ;  for  had  it  been,  we  may 
infer  from  the  language  of  the  Chancellor  who  pronounced 
the  judgment  of  the  majority,  that  had  the  application  been 
similar,  an  injunction  would  have  been  granted.  He  said ; 
"It  is  another  question  whether  the  judgment  creditor  might 
not  be  disabled  by  a  proper  application  to  me  or  to  either  of 
the  other  Courts  from  insisting  on  his  writ  as  against  the 
proceeding  in  insolvency.  It  is  one  thing  to  set  aside  or  pre- 
vent the  use  of  a  writ  and  another  to  deny  it  while  in  force 
its  legal  operation. 

In  Case  v.  Palmer  et  al,,  the  Court  dissolved  an  injunction 
to  restrain  the  sheriff  from  selling  under  an  execution  at  the 
suit  of  one  who  claimed  to  have  purchased  under  a  former 
sale,  on  the  ground  that  the  judgment  creditor  had  no  locus 
standi  to  contest  the  plaintiffs'  title  till  after  a  sale,  and  that 
no  injury  would  be  done  to  him,  as  if  his  title  were  good  it 
could  not  be  affected  by  the  sale,  and  that  the  title  of  the 
plaintiff^s  was  only  determinable  in  a  Court  of  Law.  The 
learned  Judge  who  heard  the  cause  on  the  Equity  side  of  the 
Court,  whose  judgment  was  affirmed  on  appeal,  said  that  he 
was  not  aware  of  any  principle  of  equity  by  which  a  creditor 
could  be  restrained  from  levying  on  property  which  he  claimed 
to  belong  to  his  debtor  and  trying  out  the  title  of  the  person 
in  possession.  I  cannot  help  thinking  that  there  are  many 
grounds  on  which  he  might  be  restrained,  and  a  Court  of 
Equity,  it  appears  to  m 3,  is  the  tribunal  in  which  such  a  case 
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as  this  can  be  most  properly  tried.  Unless  fraudulent  as 
against  creditors,  the  deed  to  Lewis  is  valid ;  it  is  registered 
80  as  to  give  it  priority  over  the  defendant's  judgment,  and 
the  defendant's  course,  if  he  wished  to  dispute  its  validity, 
would  be  to  come  to  this  Court  and  have  it  declared  invalid, 
so  far  as  creditors  were  concerned.  As  between  the  Rogers 
and  Lewis  it  is  unquestionably  valid  I  cannot  concur  in  the 
opinion  that  the  validity  of  the  deed  can  only  be  tried  by  the 
defendants  after  a  sale ;  it  appears  to  me  desirable,  in  every 
aspect  of  the  case,  that  the  validity  of  a  prior  recorded  instru- 
ment should  be  established  previous  to  a  sale  undera  subse- 
quent judgment,  otherwise  few  persons  would  be  disposed  to  bid 
for  the  property,  and  whoever  would  become  the  purchaser 
would  be  merely  buying  a  lawsuit,  the  result  of  which  would 
be  necessarily  uncertain,  and  such  a  speculator  would  not  be 
willing  to  give  anything  like  the  value  of  the  property.  I 
much  prefer  following  a  decision  of  our  own-Courts,  CaldioeU 
et  al.  V.  Kinsman  et  al.,  James'  Rep.,  398.  There  the  plaintiffs, 
having  recovered  a  judgment  against  Kinsman  in  Equity, 
before  taking  out  an  execution  applied  to  set  aside  a  deed  made 
by  him  as  having  been  fraudulently  made  to  defeat  them  as 
creditors.  The  counsel  for  the  defendants  took  the  objection 
that  the  plaintiffs,  not  having  issued  an  execution,  had  not 
placed  themselves  in  a  position  to  question  the  validity  of  the 
conveyance,  and  the  English  practice  under  an  elegit  was 
referred  to  in  support  of  the  contention.  The  Master  of  the 
Rolls,  before  whom  the  hearing  took  place,  went  fully  into 
the  question,  and  showed  the  distinction  between  the  right 
which  a  judgment  creditor  had  under  his  recorded  judgment 
here  and  that  which  was  acquired  under  an  elegit  in  England* 
Until  th^  issue  of  the  elegit  no  lien  on  the  land  was  acquired, 
but  as  soon  as  the  judgment  was  recorded,  a  lien  was  at  once 
acquired,  which  gave  the  plaintiffs  a  right  to  proceed  in 
Ekjuity  to  set  aside  a  prior  fraudulent  conveyance  of  the  land. 
The  language  of  our  statute  is  strong ;  it  enacts  that  a  judg- 
ment duly  recovered  and  docketed  shall  bind  the  lands  of  the 
parties  against  whom  the  judgment  shall  have  passed,  after 
the  registry  thereof,  as  effectively  as  a  mortgage;  and  I 
may  remark  that  in  the  New  Brunswick  case  the  Chief  Justice 
in  affirming  on  appeal,  said,  ''if  the  appellants'  deed   was 
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fraudalent  and  the  judgment  creditor  attempted  to  set  it  aside 
without  a  sale,  he  would  only  do  so  if  all  the  other  creditors 
came  in." 

In  this  suit  the  creditors  are  represented,  and  it  may  be 
inferred  that  that  Court,  under  similar  circumstances,  would 
have  upheld  the  injunction.  The  rule  for  the  injuiiction 
will  be  made  absolute  with  costs. 

The  grounds  taken  in  the  petition  for  appeal  were  as  fol- 
lows: 

1.  That  the  deed  in  trust  from  6.  Rogers  &  Son  to  Henry 
Lewis,  recorded  May  12th,  1879,  and  in  said  judgment  men- 
tioned, was  fraudulent  and  void,  and  conveyed  no  right  or 
title  to  the  said  Lewis  in  the  lands  therein  described  and 
mentioned. 

2.  That  the  defendants,  by  the  registry  of  the  judgment 
recovered  by  them  against  the  said  B.  Rogers  &  Son,  acquired 
a  lien  upon  all  the  lands  of  the  said  B.  Rogers  &  Son,  includ- 
ing the  lands  in  said  deed  of  trust  described,  and  were 
entitled  to  levy  upon  and  sell  said  lands,  under  execution 
iasued  upon  said  judgment,  and  a  sale  under  said  execution 
would  not  be  in  violation  of  any  rights  of  the  plaintiffs. 

3.  That  the  said  plaintiffs,  Thomas  W.  Johns  and  Alex. 
S.  Murray,  as  assignees  of  the  said  B.  Rogers  &  Son,  took  the 
said  lands,  subject  to  the  claim  or  lien  of  the  defendants  under 
their  judgment. 

4.  That  the  plaintiffs  had  a  right  to  sell,  under  execution 
issued  on  their  said  registered  judgment,  any  interest  or 
alleged  interest  of  the  said  B.  Rogers  &  Son  in  the  said  lands, 
and  could  not  be  restrained  by  injunction,  or  otherwise,  from 
selling  the  same. 

5.  That  if  the  said  B.  Rogers  &  Son  have  no  interest  in 
the  lands  to  be  sold  under  defendants'  execution,  the  plaintiffs, 
or.  any  other  parties  in  possession  of  said  lands,  would  have  a 
good  and  available  defence  in  law  against  a  purchaser,  and 
the  interference  of  a  Court  of  Equity  is  not  necessary. 

Pdtoriy  Q.  C.y  for  appellant. — The  deed  in  trust  to  Lewis 
and  the  other  paHies  was  an  act  of  insolvency,  and,  therefore, 
void,  ar.d  conveyed  no  title  to  the  grantees.  Section  3,  sub- 
section j,  in  Clarke's  Insolvent  Act,  page  36,  defines  an  act  of 
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insolvency  in  such  a  way  as  to  cover  the  assignment  to  Lewis. 
If  followed  by  an  attachment,  the  assignment  is  void  as 
against  the  assignee.  Clarke,  44  and  45,  and  cases  there 
cited ;  Sttuirt  v.  Moody,  1  C.  M.  &  R.,  777 ;  Watcherly  v. 
Lancaster,  1  Ad.  &  EL,  77 ;  6  Meeaon  S  W.,  149 ;  Thome  v. 
Torrance,  16  U.  C.  C.  P.»  445.  In  this  case  the  issue  of  a 
writ  of  attachment  was  held  to  invalidate  a  prior  voluntary 
assignment  made  for  the  benefit  of  creditors  as  an  act  of 
insolvency,  so  as  to  let  in  an  execution  issued  after  the  volun- 
tary assignment, — and  that  result  followed,  although  the 
judgment  creditor  was  the  person  who  issued  the  attachment. 
The  case  arose  under  the  Ontario  statute,  the  clause  in  which 
is  identical  with  that  of  the  Insolvent  act  of  Canada,  1875. 
Rose  v.  Brown,  16  U.  0.  C.  P.,  477;  Graham  v.  Wiiherby 
and  Oraham  v.  Lyons,  7  Q.  B.,  490 ;  Ooldschmidt  v.  Harnlet, 
6  M.  &}  G.,  187;  Cheaton  v.  Gibbs,  12  M.  &  W.,  111. 

Even  assuming  that  the  assignment  in  trust  was  good,  the 
judgment  creditor  had  a  right  to  sell  whatever  interest  the 
debtor  had  in  the  land.  Acts  of  1879,  ch.  17,  sec.  13.  There 
may  have  been  a  surplus.  Case  v.  Palmer,  2  Hannay.  N.  B. 
R.,  183. 

The  plaintiffs  would  have  had  an  available  remedy  at  law 
against  any  purchaser  at  the  execution  sale,  and,  therefore, 
the  interference  of  a  Court  "of  Equity  was  not  necessary. 
2  Story's  Eq,  JuHsp.,  sec.  894. ;  Drake  v.  West,  22  L.  J.  N.  S. ; 
S.  C.  17  Eng.  i.  &  E,,  367;  Harrison  v.  NettlesUp, 
2  My.  &  K.,  423 ;  Webster  v.  South  Eastern  Ry,  Co.,  1  Sitn. 
N.  S.,  272. 

The  learned  Equity  Judge  seems  to  think  that  the  sum- 
mary mode  of  procedure  to  recover  land  purchased  at  sheriff's 
sale,  by  the  Local  act  of  1878,  affects  the  question,  and  ren- 
ders an  injunction  more  necessary ;  but  the  party  in  possession 
has  the  same  remedy  to  keep  the  purchaser  out  of  possession 
as  formerly.  The  summary  nature  of  the  procedure  does  not 
at  all  interfere  with  the  principle  that  the  Equity  Court  will 
not  interpose  where  there  is  an  available  remedy  at  law. 
Insolvent  Act  of  1875,  sections  82,  97, 106. 

Bingay,  Q.  (7.,  contra. — The  contention  of  the  defendant  is  in 
effect  that  the  very  fact  of  an  attachment  which  is  intended 
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to  produce  an  equitable  distribution  of  the  assets  must,  in 
this  case,  have  the  effect  of  preventing  such  a  distribution, 
and  give  a  preference,  and  the  case  of  Thome  v.  Torrance, 
IC  U.  C.  C.  P.,  445,  is  cited.  This  case  was  under  the  Can- 
adian statute  of  18C4,  which  is  different  from  our  statute  of 
1875.  There  was  no  section  in  it  similar  to  section  83  of 
our  act,  which  is  commented  on  by  ClaTke;m  his  work  on  the 
Insolvent  Act,  page  37,  where  he  refers  to  the  cases  of  Thoime 
V.  Toi'vance  and  Rose  v.  Brown,  and  to  the  omission  of  sec- 
tion 83  in  the  Canadian  act  of  18G4.  Dumhle  v.  White,  32 
U.  C.  Q.  B.,  601.  The  moment  the  property  was  assigned  to 
Lewis  the  debtor  ceased  to  have  any  interest  in  it.  Even  if 
the  assignment  to  Lewis  was  made  void  by  the  attachment,  it 
is  in  favor  of  the  assignee,  who  is  the  only  person  that  could 
take  advantage  of  it.  Insolvent  act,  section  39,  gives  him 
the  exclusive  right  to  take  proceedings,  and  he  is  the  only 
persoti  who  could  attack  the  validity  of  the  prior  assignment. 
The  judgment  creditor  cannot  do  so.  If  the  assignment  be 
void  as  to  the  distribution  of  the  assets,  it  is  sufficiently  good 
to  pass  the  interest  in  the  proert}-.  Phiipots  v.  Phil})ots, 
10  C.  B.,  85  ;  Doe  e.  d.  Roberts  v.  Roberts,  2  B.  &  Aid.,  367; 
Bessey  v.  Windhavi,  6  Q.  B.,  166  ;  Doee.  d,  Williams  v.  Floyd, 
5  Bing.  N.  C,  741.  The  Courts  will  only  set  aside  the  deed  in 
such  cases  in  so  far  as  the  exigencies  require,  even  where  the 
statute  says  it  shall  be  null  and  void.  It  will  only  be  treated 
as  null  and  void  in  so  far  as  is  actually  necessary  to  meet  the 
purpose  contemplated  by  the  statute. 

White  V.  Simmonds,  L.  R.,  6  Ch.,  055,  is  a  case  relating  to 
mortgages.  This  case  shows  that  the  question  here  should 
have  been  first  tried  in  the  Insolvent  Court,  and  also  rebuts 
the  position  that  an  execution  should  have  been  issued  before 
injunction  applied  for.  Ex  parte  Stray,  L.  R.,  3  Ch.,  Ap.  374. 
Re  Baker  Trusts,  L.  R.  10  Eq.,  599,  shows  that  even  under 
the  English  act  the  assignment,  which  would  be  an  act  of 
bankruptcy,  is  not  absolutely  void  for  all  purposes.  During 
the  currency  of  the  assignment  the  judgment  creditor  had 
no  lien,  because  the  property  was  vested  in  Rogers,  as  trustee, 
and  after  the  insolvency  the  trustee  conveyed  whatever  inter- 
est he  had  in  the  property  to  the  assignee.  The  assignee  did 
not  set  it  aside.    Had  he  done  so  it  might  have  been  contended 
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that  the  judgment  came  in.  He  did  not  do  that,  but  took  an 
assignment  from  the  trustee.  (McDonald,  J. — It  might 
become  his  duty  at  the  instance  of  the  judgment  creditor  to 
proceed  to  rescind  that  conveyance.  He  has  made  it  impos- 
sible that  he  should  do  so.)  The  assignee  is  under  the 
summary  jurisdiction  of  the  Court,  and  may  be  compelled  to 
perform  his  duty.     Section  125,  Insolvent  Act 

^^g^>y>  Q'  C^>  (with  Bingay.) — Before  the  Insolvent  act  the 
assignment  to  Rogers  would  have  been  perfectly  legal.  Has 
any  legislation  passed  avoiding  it  ?  If  so,  it  is  in  the  Insolvent 
act.  The  only  thing  we  have  is  the  Insolvent  act,  which  declares 
under  what  circumstances  a  debtor's  estate  can  be  put  in  com- 
pulsory liquidation.  The  statute  nowhere  says  that  a  voluntary 
assignment  for  the  benefit  of  creditors,  otherwise  than  as 
provided  in  the  act,  is  either  void  or  voidable.  It  only  says 
that  the  debtor  shall  be  deemed  insolvent  and  subject  to  com- 
pulsory liquidation.  Although  liable  to  be  made  an  insolvent, 
he  may  never  become  so.  If  nothing  is  done  within  three 
months  the  only  consequence  attached  to  the  voluntary 
jissignment  is  removed.  It  ceases  to  be  even  a  voidable  con- 
veyance., if  it  ever  was  such.  Sections  130  and  132  and  fol- 
lowing sections  refer  only  to  certain  c«;ntracts  which  shall  be 
void,  and  certain  others  which  shf^U  be  voidable.  None  of 
those  provi.sions  covers  this  case,  and  therefore  it  is  left,  as  at 
Common  Law,  a  valid  conveyance. 

We  attack  in  this  ca.se  the  issue  of  the  execution.  Under 
.section  83  no  lien  is  created,  except  for  costs,  if  before  the 
payment  of  the  monej'  a  writ  of  attachment  has  issued.  We 
don't  attack  their  lien  under  their  judgment,  but  when  they 
.seek  to  i.ssue  an  execution,  we  step  in  under  this  section  and 
ask  that  it  should  be  restrained. 

In  Alnwn  v.  Gray,  Ritchie's  Eq.  Dec,  1,  the  Judge  in  Equity 
decided  that  a  recorded  attachment  could  not  get  priority 
over  an  attachment  under  the  Insolvent  act,  on  the  ground 
that  the  Provincial  act  was  overriden  by  the  Insolvent  act. 

The  judgment  is  practically  a  confession.  It  was  a  default, 
and  was  in  contemplation  of  in.solvency.  The  insolvent's 
duty  was  to  make  an  assignment. 

If  the  effect  of  the  voluntary  assignment  is  the  same  as 
an  act  of  bankruptcy  in  England,  then  the  judgment  itself  is 
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had,  and  the  assignee's  rights  would  relate  back  to  tke  date 
of  the  trust  deed  and  destroy  the  judgment.  Dickinson  v. 
Grank  Trunk  By.  Co.,  1 5  Beav.,  2G0 ;  Storifs  Eq.  Ju7*isp., 
sec.  890,  note  a ;  Stovj/a  Eq.  PI,  sec.  730,  note  a. 

Meagher,Q.  C,  in  reply. — The  only  ground  relied  on  is  that 
hy.  the  issue  of  the  execution  we  are  seeking  to  obtain  an 
"unjust  preference.  Thfore  is  nothing  in  tlie  act  to  authorize 
this  proceeding. 

The  deed  to  Lewis  was  executed  by  some  creditors,  and 
was  irrevocable.  What  riglit  had  Lewis  to  convey  to  the 
assignee  ?  That  was  not  provided  for  in  tl>e  trust  deed.  It 
-does  not  follow  that  the  assignee  M'ould  have  avoided  that 
trust  deed  and  the  conveyance  by  the  trustee  was  a  breach  of 
trust.  • 

The  two  questions  in  this  case  are,  first,  whether  that  deed 
to  the  tnistee  is  void  or  voidable;  secondly,  whether,  even 
supposing  it  to  be  voidable  only  and  not  void,  the  Court  will, 
under  these  circumstances,  restrain  us. 

Clarke's  Insolvent  Act,  p.  44.  The  trust  deed  raust  neces- 
5a.rily  obstruct,  delay,  or  hinder  some  of  the  creditors.  If  so, 
it  is  expressly  made  void.     (Section  132.) 

The  lien  on  the  real  estate  is  not  taken  away,  and  y«t  it  is 
contended  that  the  statute  takes  away  the  cjnly  means  of 
enforcing  it.  I  admit  that  the  words  of  tlie  statute  are  enough 
to  take  away  the  lien  on  personal  propcity  by  the  delivery  of 
An  execution  to  the  sheriff. 

That  act  gives  the  property  to  tbe  assignee  under  the 
same  charges  and  obligations  as  the  insolvent  was  liable  to, 
and  therefore  subject  to  the  lien. 

Sections  39  and  125,  cited  on  the  other  side,  do  not  apply, 
and  the  cases  cited  to  show  that  a  d«ed  might  be  void  for  one 
purpose  and  not  for  others,  were  every  one  of  them  under  a 
special  statute.  One  of  them  applies  to  deeds  of  property 
made  for  the  purpose  of  conferring  votes,  and  simply  construed 
the  statute  to  mean  that  the  vote  was  taken  away  but  the 
deeds  were  good.     Cites  Mvurdoch  v.  Walsh,  (unreported.) 

Clarke,  p.  34,  shows  that  merely  suffering  default  is  not 
giving  a  preference. 
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'  Rohson  on  Bankrwptcyy  p.  325,  citing  Slayter  v.  Fender, 
L.  R.  6  Exch.,  218,  affirmed  on  appeal,  and  L.  R.  7  Exch,,  95, 
show  that  an  execution  creditor's  rights  will  not  be  interfered 
with,  except  when  expressly  taken  away  by  statute.  The 
judgment  is  a  perfectly  good  one,  and  there  is  no  ground  on 
which  they  could  set  it  aside,  yet  that  is  a  part  of  the  prayer 
of  the  bill.  The  bill  alleges  nothing  whatever  aboat  a  cloud 
on  the  title.  All  the  plaintiff  says  is  that  we  are  acting  in 
prejudice  of  his  rights.  He  must  show  the  grounds  on  which 
he  seeks  to  restrain  us.     Forrest  v.  Mnir,  Ritchie's  Eq.  Dec,  58. 

Suppose  there  "was  a  surplus,  the  judgment  would  attach, 
and  we  should  not  be  restrained.  We  cannot  compel  the 
assignee  to  set  aside  the  trust  deed,  because  he  is  a  party  to  it. 
(Ritchie,  S.  J. — If  the  trust  deed  is  voidable,  could  j'ou  not 
bring  an  action  to  set  the  whole  proceedings  aside  ?)  I  think 
the  case  of  Grant  v.  WJieeler  (unreported)  would  be  against 
that. 

Cites  High  on  Injunction,  sec.  8C. 

The  Court,  now.  (January  16th,  1882,)  delivered  judg- 
ment. 

Ritchie,  E.  J.,  prepared  the  following  opinion,  which  wa& 
read,  in  his  lordship's  absence,  by  McDonald,  J. : 

I  cannot  irrive  at  the  conclusion  that  the  deed  in-  trust 
from  B.  Rogers  &  Co.  to  Lewis  for  the  general  benefit  of  their 
creditors,  was  fraudulent  and  void,  and  that  no  title  to  the 
lands  intended  to  be  conveyed  passed  under  it.  It  is  admitted 
that  there  would  be  no  grounds  for  calling  in  question  its 
validity,  were  it  not  that  proceedings  had  been  taken  against 
the  grantor  under  the  Insolvent  act,  and  if  no  proceedings 
had  been  taken  within  three  months,  its  validity  never  could 
have  been  impeached.  To  make  a  deed  of  the  insolvent  void 
under  the  Insolvent  act,  which  would  otherwise  have  been 
valid,  it  must  be  declared  to  be  so.  No  section  of  the  act 
declares  aucIi  a  deed  as  this  void,  made  as  it  is,  for  all  the 
grantor's  creditors,  without  any  preference,  and  with  no  inten- 
tion of  defrauding  them.  Though  not  void,  it  may  be  voidable 
under  the  section  on  which  the  defendants  rely,  which  declares 
under  what  circumstances  a  debtor  shall  be  deemed  insolvent, 
by  one  of  the  sub-sections  of  which  it  is  provided  he  shall  be. 
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if  he  has  made  any  general  conveyance  or  assignment  of  his 
property  for  the  benefit  of  his  creditors  otherwise  than  in  the 
manner  prescribed  by  the  act.  The  object  of  this  section  is 
merely  to  declare  by  what  acts  a  party  is  liable  to  be  brought 
into  insolvency,  if  taken  advantage  of  within  a  limited  period. 
As  between  the  parties  to  it  this  deed  would  be  valid,  and  it 
appears  to  me  that  the  utmost  that  can  be  said  of  it  is  that,  as 
the  insolvency  took  place,  it  is  voidable  as  against  the  assignee ; 
and  the  cases  cited,  I  think,  shew  that  it  is  open  to  him  either 
to  avoid  it  or,  if  he  considers  it  most  for  the  benefit  of  the 
estate,  not  to  call  in  question  its  validity,  but  to  have  the 
property  conveyed  to  him  by  the  grantee. 

The  right  of  an  assignee  to  affirm  or  invalidate  an  act 
voidable  as  in  contravention  of  the  bankruptcy  acts  is  recog- 
nized in  Smith  v.  Iloben,  reported  in  2  Smith  L.  C,  and 
several  cases  to  the  same  effect  are  referred  to  in  the  notes, 
and  in  Cocper  v.  Cliitty,  1  Smith  L.  C,  the  distinction  is 
referred  to  where  the  titfe  of  the  assignee  relates  back  to  the 
act  of  bankruptcy  and  where  it  does  not ;  and,  in  the  notes  to 
page  515  of  the  7th  edition,  it  is  laid  down  as  the  result  of 
the  cases,  that  where  there  is  no  relation  back,  a  fraudulent 
transfer  which  would  have  been  void  as  an  act  of  bankruptcy 
had  there  been  relation  back  remained  valid  until  impeached 
by  the  assignee.  In  Heilbut  v.  Neinlly  L.  R.  4  C.  P.,'  359, 
referring  to  a  preference  in  violation  of  the  Bankrupt  act, 
WiLLES,  J-,  says;  "The  law  of  fraudulent  preference  is  quite 
distinct  from  any  relation  back  of  the  assignee*s  title;  it 
entitles  them  to  say  that  the  bankrupt  has  made  an  assign- 
ment of  any  of  his  property  to  one  of  his  creditors,  and  that  the 
transaction,  as  against  them,  shall  be  .void.  In  Marks  v. 
Feldman,  L.  R.  5  Q.  B.,  275,  it  was  held  that,  an  assignment 
to  a  creditor  by  a  debtor,  though  it  was  not  void  as  an  act  of 
bankruptcy  to  which  the  assignee's  title  could  relate,  yet  as  the 
transaction  amounted  to  a  fraudulent  preference,  was  void- 
able at  the  election  of  the  assignees  as  contrary  to  the  spirit 
of  the  bankrupt  laws."  Kelly,  C.  B.,  said ;  *'  If  a  man,  at  a 
time  when  he  contemplates  bankruptcy,  delivers  goods  or 
money  into  the  hands  of  a  creJitor  whom  he  intends  to  benefit, 
that  transaction  is  perfectly  valid  between  the  parties;  but  if 
bankruptcy  supervenes,  it  is  a   fraudulent   preference,  and 
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invalid  as  against  the  assignee  "  and  he  held  it  to  be  voidable- 
at  his  suit.  And  Smith  v.  Baker,  K  R.  8  C,  P.,  350,  is  anr 
authority  for  the  position  that  an  assignee  in  bankruptcy  may 
either  have  a  conveyance  by  the  bankrupt  declared  void  or  he- 
may  obtain  the  benefit  of  the  conveyance  for  the  creditors  by 
recognizing  it  and  taking  under  it,  as  was  done  here.  In 
Stevenson  v.  Newnham,  13  C.  B.,  301,  Parke,  B.,  referring  to- 
the  conveyance  of  a  debtor  where  the  assignee  has  the  right 
of  treating  it  as  a  fraudulent  prefeience,  says ;  *'  Such  an  act, 
when  voluntary  and  in  contemplation  of  bankruptcy,  cannot 
be  valid  against  the  assignees  if  they  choose  to  avoid  it,  but 
is  not  absolutely  void  ;  the  fraud  only  gives  a  right  to  rescind. 
In  the  first  instance  the  property  passes  in  the  subject  matter 
and  fraud  only  gives  a  right  to  avoid  a  contract  or  purchase  ; 
the  property  ve>ts  till  avoided/' 

Applying  these  cases  to  the  present,  the  property  passed 
under  the  deed  from  Rogers  &  Son  tg  the  trustee^  Lewis,  and 
so  far  from  the  assignee  in  insolvency  having  avoided  it,  he 
has  affirmed  it  by  taking  under  it.  Under  these  circumstances, 
I  think  the  defendants,  having  obtained  their  judgment' 
against  Rogers  &  Son,  after  they  had  parted  with  the  property 
in  question,  never  obtained  any  lien  upon  it. 

Sipce  the  argument  Mr.  Pelton  has  referred  us  to  Eigelow 
on  Estoppel,  114,  but  it  has  no  application  to  this  case ;  it 
merely  sustains  the  position  that  a  party  who  has  had  an 
opportunity  to  make  defense  to  an  action  is  estopped,  after 
judgment,  from  re-litigating  the  same  matter  in  Chancery. 

But  it  is  contended  that  this  Court  will  not  enjoin  the 
defendants  from  selling  under  their  judgment,  as,  if  they  have 
no  lien  on  the  land  in  question,  nothing  will  pass  under  the 
sale,  and  therefore  no  injury  would  be  done  to  the  plaintiffs. 
That  this  Court  will  interfere  by  injunction  for  the  purpose 
of  aestraining  a  judgment  creditor  from  executing  his  judg- 
ment, in  certain  cases,  cannot  be  questioned,  and  it  would  be 
a  good  ground  for  an  injunction  if,  by  the  sale  under  the 
execution,  a  cloud  were  cast  on  the  plaintiffs*  title.  In  High 
on  Injunction,  sec.  117,  it  is  said;  **•  Courts  of  Equity  fre- 
quently enjoin  proceedings  under  judgments  for  the  preven- 
tion of  a  cloud  upon  titles,  and  this  would  seem  to  follow  by 
analogy  from  the  well  settled  and  recognized  jurisdiction  of 
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Ekjuiiy  to  remove  clouds  upon  titles,  since  if  the  Courts  may, 
for  the  purpase  of  preventing  litigation  and  expense,  exercise 
jurisdiction  for  the  removal  of  a  cloud  on  a  title,  it  is  difficult 
to  perceive  any  substantial  reason  whj'  the  same  jurisdiction 
may  not  be  exercised  to  prevent  such  a  cloud.  It  may  there- 
fore be  laid  down  as  a  general  rule  that  a  sale  of  real  estate 
under  execution,  which  will  not  at  law  confer  any  title  on  the 
purchaser,  and  w^hose  effect  will  be  to  cast  a  cloud  upon  a 
l}ona  fide  purchaser,  may  be  enjoined  ;  nor  in  the  application 
of  the  rule  will  it  avail  against  the  issue*  of  the  injunction 
that  the  levy  was  a  levy  made  on  the  "right,  title  and 
interest  of  the  defendants."  The  question,  however,  arises  in 
this  case,  whether  by  a  sale  under  this  judgment  a  cloud  is 
cast  on  the  plainiitEs*  title,  as  the  deed  from  Rogers  &  Son, 
under  which  they  claim,  was  given  and  recorded  prior  to  the 
defendants'  having  obtained  their  judgment  against  them; 
and  to  induce  the  Court  to  interfere,  it  must  be  shewn  that 
what  would  cause  the  cloud  was  apparently  a  good  title, 
though  in  fact  defective,  and,  as  between  the  judgment  of  the 
defendant  and  the  plaintiffs*  deed,  the  latter  appears  to  convey 
the  title.  1  am  disposed  to  think  that,  on  this  ground,  the 
appeal  should  be  sustained. 

Weatherbe,  J. — The  assignment  for  the  general  benefit  of 
creditors  recorded  to  bind  the  debtors*  land,  on  the  12th  of 
May,  conveyed  their  title  to  the  assignee,  Lewis,  and,  on  the 
]6th  day  of  May,  when  defendants*  judgment  was  recorded  to 
bind  land  under  the  statute,  the  conveyance  intervened.  But 
for  the  attachment  under  the  Insolvent  act,  defendants  would 
have  been  in  the  position  of  every  other  creditor  under  the 
assignment  to  Lewis.  Under  the  act  everything  passed  to 
the  insolvents*  assignee  and  afterwards  to  the  creditorvS* 
assignee,  and  the  assignment  to  Lewis  must  have  been  held  to 
be  in  contravention  of  the  act.  The  question  seems  to  be, 
whether  by  the  operation  of  the  attachment  the  assignment 
to  Lewis,  which  could  not  have  been  sustained  as  against  the 
creditors*  assignee,  is  to  be  regarded  as  void,  so  as  to  give 
efficacy  to  the  judgment  of  defendants,  permitting  the  opera- 
tion of  our  registry  act  to  create  a  lien  on  the  insolvents* 
land,  so  as  to  cut  off*  the  other  creditors,  just  as  effectually  as 
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it  would  have  done  if  no  assignment  had  ever  been  made  to 
Lewis.  This  is  a  difficult  question  to  answer,  and  I  am  not 
surprised  that  it  has  occupied  the  attention  of  the  Equity 
Court,  nor  that  it  has  reached  us  on  appeal. 

I  can  see  no  reason  for  dissenting  from  the  opinion  of  the 
learned  Judge  in  Equity,  that  the  appeal  ought  to  be  sustained, 
because,  whatever  may  be  <he  answer  to  the  main  question, 
this  is  not  a  case  for  the  interference  by  injunction.  I  have 
more  difficulty  with  the  principal  subject  in  dispute.  Lewis 
has  made  a  conveyance  to  the  creditors'  assignees,  who  join 
those  who  have  purchased  the  real  estate  in  objecting  to  the 
defendants*  obtaining  the  preference  they  would  be. entitled 
to  if  no  conveyance  to  Lewis  stood  in  their  way. 

On  behalf  of  the  plaintiffs  it  is  argued  that  though  that  deed 
to  Lewis  might  have  been  avoided  by  the  creditors*  assignee, 
it  operates  against  a  judgment  subsequently  recorded  so  as  to 
prevent  a  sale  under  execution  by  defendants ;  that  though  the 
deed  to  Lewis  for  the  benefit  of  creditors  is  radically  affected 
by  the  Insolvent  act,  it  is  not  entirely  destroyed ;  that  as 
between  the  judgment  creditors  and  the  whole  body  of 
creditors,  represented  by  their  assignee,  it  stands,  and  by  its 
prior  registry  deprives  the  defendants  of  their  claim  to  levy 
an  execution  against  the  land  ;  that  the  assignment  to  Lewis 
was  not  void  but  only  voidable,  and  that  only  by  the  creditors* 
assignees,  should  they  see  fit  to  take  proceedings. 

Thotme  V.  Toi^'ance,  18  U.  C,  C.  P.,  29,  was  cited  by  defend- 
ants* counsel  as  well  as  Goldschmit  v.  Hamlet^  6  M.  &  G,  187, 
and  Graham  v.  Witherby,  7  Q.  B.,  490.  Thoime  v.  Tm^ance, 
decided  that  a  conveyance  for  benefit  of  creditors  by  a  judg- 
ment debtor  not  in  compliance  with  the  Insolvent  act,  was  so 
completely  avoided  by  proceedings  subjecting  the  estate  to 
compulsory  liquidation  as  to  give  priority  to  an  execution  in 
the  sheriff's  hands,  which  otherwise  would  have  been  deferred ; 
a  minority  of  the  Judges  dissenting,  but  only  on  the  ground, 
as  I  understand,  that  the  judgment  creditor  who  sought 
precedence  for  his  execution  was  estopped  by  his  conduct  in 
instituting  the  insolvency  proceedings  to  that  end.  ThisOntario 
case  was  decided  by  able  judges,  and  it  was  avowedly  based  on 
the  English  authority  of  Graham  v.  Witherhy,  There  the 
sheriff  seized  .goods  under  execution  on  a  judgment  entered  up 
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on  a  warrant  of  attorney  which,  hut  for  the  statute,  had  priority 
of  an  execution  on  a  default  also  in  his  hands.  The  first  writ 
was  defeated  by  a  fiat  in  bankruptcy,  at  the  instance  of  the 
assignee,  notwithstanding  which  the  second  execution  took 
precedence  of  the  fiat  on  the  ground  that  the  first  writ  was 
void,  not  only  as  against  the  fiat  but  against  the  subsequent 
execution  and  absolutely.  Lord  Denman,  in  giving  judgment, 
pointed  out  that  the  decision  of  the  Court  could  not  be  other- 
wise than  it  was,  without  treating  the  case  of  Golchchniit  v. 
Hamlet,  already  mentioned,  as  having  been  wrongly  decided 
— though  he  does  not  support  the  decision  by  independent 
reasoning — and  the  first  writ  was  held  to  be  void,  which  let 
in  the  second  to  the  exclusion  of  the  first.  It  is  stated  in  the 
judgment  that  the  Court  had  refused  to  set  aside  such  a  writ 
as  being  void,  in  Taylor  v.  Taylor ,  5  B.  &  C,  302,  but  that 
the  Court  in  Cheaton  v.  Gibbs,  12  M. &  VV.,  Ill,  had  overruled 
the  view  taken  in  Taylor  v.  Taylor^  by  establishing  that  the 
statute  affected  the  writ  itself,  and  not  its  operation  alone,  and 
rendered  it  void.  It  would  appear,  therefore,  that  Graham  v. 
Witherby,  and  hence  Thoniew,  Torrance  depend  solely  on  the 
authority  of  Cheston  v.  Gibbs,  so  that,  it  appears  to  me,  it  will 
be  useful  to  examine  the  history  of  that  case.  Parke,  B. 
delivered  the  judgment  of  the  Court  in  Cheater  v.  Gibbs  in 
1843,  and  a  similar  question  arose  in  the  Exchequer  Court  in 
1854  in  Congrevev.  Evelts,  10  Exch.,  298,  in  which  latter  case 
the  same  distinguished  Judge  delivered  the  opinion  of  the  Coqrt 
of  Exchequer.  The  plaintiff  had  a  bill  of  sale  which  would  pre- 
vail over  an  execution  against  the  same  property  covered  b}^ 
that  conveyance.  Bankruptcy  of  the  debtor  intervened.  It 
was  held  that  though  the  bill  of  sale  might  be  avoided  by  the 
title  of  the  assignee,  yet  it  remained  valid  as  against  the 
judgment  creditor,  who  would  otherwise,  and  in  case  the  bill 
of  sale  was  held  to  be  inoperative  altogether,  get  the  proceeds 
of  th«  property  and  cut  them  off  from  the  assignee.  "  There- 
fore," said  Parke,  B.,  "  If  there  be  no  binding  authority  to 
the  contrary,  we  should  hold  that  the  plaintiff  who  had  a 
prior  right,  by  virtue  of  the  bill  sale,  against  every  execution 
creditor,  though  not  against  the  insolvent  assignee,  had  a  clear 
right  to  recover  the  proceeds  in  this  case."  ♦  *  ♦  «  ♦ 
He   then   proceeds :  '*  The   only   question   which  remains  is 
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whether  there  are  any  authorities  against  the  plaintiff.  The 
first  relied  on  is  Goldschmiat  v.  Hamlet,  6  M.  &  G,  187. 
The  question  between  the  creditor  on  a  judgment  on  a  war- 
rant of  attorney  and  the  first  creditor  on  an  adverse  judgment 
was  not  the  subject  of  any  one  issue,  and  was  never  presented  in 
a  proper  shape  to  the  Court  in  the  course  of  the  argument,  as  a 
direct  subject  of  decision.  The  observations  of  the  judges  on  the 
other  issue,  no  doubt,  were  unfavorable  to  the  plaintiff's  case, 
but  the  assignees  being  in  that  case  clearly  entitled  to  nothing, 
the  Court  do  not  seem  to  have  fully  considered  the  question  as 
to  the  right  against  the  first  and  other  execution  creditors.  A 
similar  observation  may  be  made  on  the  case  of  Grahafn  v. 
Witherby,7  Q.  B.,  491,  which  proceeded  partly  on  that  of  Gold- 
Schmidt  v.  Hamlet  Many  of  the  observations  made  by  Lord 
Denman  in  giving  judgment,  are  decidl}- lavorable  to  the  view 
we  take,  and  the  decision  appears  to  have  been  founded  on  a 
mistaken  view  of  the  meaning  of  this  Court  in  the  decision  of 
the  case  of  Cheston  v.  Glbbs,  12  M.  &  W.,  111.  This  Court 
,  decided  that  the  108th  section  of  the  6  Geo.  IV.  Cap.  16,  affected 
the  operation  of  the  writ,  and  did  not  merely  direct  the  appli- 
cation of  the  money  levied  under  it ;  and  that  the  sheriflf  was 
a  wrong-doer  in  acting  contrary  to  the  statutory  direction 
coupled  with  those  of  the  writ.  We  never  held  the  writ  to 
be  void,  as  the  Court  of  Queens  Bench  seems  to  have  supposed, 
in  Graham  Wiiherhy,  p.  515,  and  thence  deduced  the  conse- 
quence that  it  was  void  altogether,  and  so  the  defendants, 
writ  in  that  case  was  therefore  the  first  valid  writ.  We  never 
meant  to  say  more  than  that  the  sheriff*  in  disobeying  the 
writ  and  the  clause  in  the  act  of  Parliament  directing  its 
operation,  was  dealing  wrongfully  with  the  goods  which,  but 
for  that  writ,  would  be  the  property  of  the  assignees,  and 
therefore  was  responsible  in  an  action  of  trover.  We  cannot 
therefore  consider  that  either  of  these  cases  binds  us  as 
autht)rities,  and  we  protionuce  our  judgment  for  the  plaintitf." 
I  am  not  sure,  from  a  perusal  of  the  opinion  in  Thoi*7ie  v. 
Torrance  of  Richakds,  C.  J.,  \\\  the  Court  of  Common  Pleas, 
whether,  but  for  Graham  v.  Whitherby,  his  decision  would 
have  been  otherwise,  but  that  judgment  seems  to  rest  mainly 
on  that  case.  It  is  true  there  is  some  independent  argu- 
ment, but  it  is  this,  that  the  clause  of  the  Ontario  Statute 
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(onr  section  130)  providing  that  all  contracts  by  which 
creditors  are  hindered  or  delayed,  made  by  a  debtor  unable  to 
meet  his  engagements  with  a  person  knowing  such  inabiiit}'. 
shall  be  presumed  to  be  made  with  intent  to  defraud  creditors, 
applied  to  t^e  case  in  hand. 

We  are  not  made  aware,  I  think,  what  were  the  terms  of 
the  assignment  in  Thorve  v.  Tm^rcmce,  and  I  am  not  sure  that 
there  may  not  be  something  in  the  terms  of  that  deed  to  render 
it  under  the  very  words  of  the  act  null  and  void.  In  that 
case  the  Court,  I  think,  would  not  require  to  resort  to  the 
English  authorities,  which  would  not  perhaps  apply.  No 
copy  of  the  conveyance  for  the  benefit  of  creditors  is  furnished 
us  here,  and  I  wish  to  be  undei-stood  as  limiting  m}'  opinion 
only  to  a  case  where  there  is  merely  a  naked  conveyance  by 
the  insolvent  of  all  his  property  in  trust  for  the  benefit  of  all 
his  creditors.  If  section  180  applied,  so  I  think  did  section 
132,  and  in  that  case  it  seems  to  me  clear  that  the  assignment 
to  Lewis  would  be  void  absolutely,  and  so  let  in  the  defendants. 
It  was  forcibly  urged  by  Mr.  Rigby  for  the  plaintiffs,  that  the 
assignment  to  Lewis  would  have  been  good  before  the  act,  and 
if  void  now  it  must  be  by  reason  of  something  in  the  act,  and 
he  required  us  to  say  whether  sections  130,  ]31,  132,  or  133 
applied.  It  was  not  pretended  by  the  defendants'  counsel  that 
there  is  any  statute  pronouncing  in  terms  such  a  conveyance 
for  the  bt^nefit  of  creditors,  null  and  void. 

For  these  reasons,  I  am  unable  to  see  that  the  defendants  ' 
are  entitled  to  a  priority  by  reason  of  the  issue  of  the  writ  of 
attachment  and  the  insolvency,  a'  priority  which  they  could 
not  otherwise  claim,  and,  putting  the  conveyance  from  Lewis 
to  the  creditors'  assignee  out  of  the  question,  it  seems  to  me 
that  the  conveyance  to  Lewis  for  the  benefit  of  creditors 
could  not  be  disturbed  by  defendants  on  the  ground  of  their 
recorded  judgment. 

I  have  had  an  opportunity  of  examining  the  more  recent 
English  authorities  cited  by  the  learned  Judge  in  Equity, 
which,  I  think,  support  his  opinion  just  read,  with  which  I 
cannot  but  agree. 

James,  J. — I  concur  in  the  opinion  of  the  learned  Judge 
in  Equity  upon  this  appeal,  on  the  question  of  title ;  but  I 
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have  felt  Rorae  diflSculty  in  concurring  in  his  last  opinion  on 
the  operation  of  the  injunction.  If  the  injunction  be  refused 
the  defendant  will,  as  he  has  already  advertised,  proceed  to 
sell  at  auction  the  land  purchased  by  some  of  the  plaintiffs 
from  the  assignees  in  insolvency.  The  purchaser  may  then 
record  the  sheriff's  deed  and  hold  it  for  an  indefinite  period 
as  a  threat  against  the  plaintiffs*  title.  This,  under  the  cir- 
cumstances before  us,  who  have  heard  able  counsel  contend 
and  cite  many  authorities  to  shew  the  validity  of  the  judg- 
ment as  against  the  plaintiffs*  prior  right,  would,  in  my  opinion, 
constitute  a  very  serious  cloud  on  the  plaintiffs'  title,  so  serious 
as  to  render  it  incumbent  on  him  to  adopt  legal  measures  to 
establish  his  right  before  he  could  advantageously  dispose  of 
the  land.  If  the  plaintiffs  had  not  commenced  this  suit  in 
Equity,  in  which  they  pray  for  relief  against  the  defendants* 
judgment ;  or  if,  from  anj'  cause,  such  as  infancy  or  coverture, 
it  were  made  appear  to  us  that  any  obstacle  exiited  to  the 
plaintiffs  being  able  to  obtain  a  speedy  adjudication  ;  or,  if  it 
were  shewn  that  any  loss  or  damage  would  happen  to  the 
plaintiffs  from  our  refusal  to  grant  the  injunction  which  the 
Judge  in  Equity  could  not  redress  in  his  decree,  1  think  we 
should  dismiss  the  appeal.  But,  under  the  circumstances  of 
this  case,  I  think  the  learned  Judge  did  not  exercise  a  sound 
discretion  in  granting  the  injunction,  because  it  was  unneces- 
sary, ai\5J  that  he  very  properly  reverses  that  judgment  in  his 
•opinion,  which  has  just  been  read,  and  in  which  I  concur. 
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Before  McDonald,  Smith,  Jaubs,  and  Wbathebbb,  JJ. 

(Decided  January  lU,  18St.) 

Bond  for  9ale  of  land. — Failure  to  complete  purchase. — Afprement  to  applp  money 

paid  on  account  of  purchase  to  rent, — Becovtry  hack  of  money  paid  on 

puicftase  in  excess  of  rent, 

DsFKiDAXT  entered  into  a  bond  to  pUintifT  under  seal  in  which  it  was  recited  that  plaintilT 
had  atrreed  to  purchase  from  defendant  a  tract  of  land  for  $1200,  with  interest  as  follows,  one 
yeax^A  interest  to  be  paid  in  one  year  from  date  of  bond,  one  year's  interest  in  two  years,  and 
one  year's  interest,  together  with  principal,  in  three  years.  It  was  further  specified  that  if 
default  should  bo  made  in  the  payment  of  tlie  principal  or  interest  as  a(Brreed  upon,  plaintiff 
shiiuld  become  a  tenant  to  defendant  at  an  annual  rent  of  $78,  and  that  all  payments  made  by 
plaintiff,  or  upon  certain  spedfled  notes  of  hand  endorsed  by  way  of  security  for  the  purchastr 
money,  should  be  applied  to  the  interest  or  rent,  as  the  case  might  be.  Another  part  of  the 
a^eement  stated  that  whatever  sums  were  applied,  as  aforesaid,  the  remainder  should  be 
applied  to  reducing  the  principal  sum  ;  and  further,  that  in  the  event  of  plaintiff  failing  u> 
))ay  as  aforesaid  and  surrendering  up  the  premises  at  the  end  of  the  three  years,  all  payments 
made  in  that  case  being  applied  towards  rent  at  the  rate  aforesaid,  the  said  note  and  the  said 
endorsed  note  shall  bo  given  by  the  said  defendant,  &c. 

/ieU,  that  plaintiff  was  entitled  to  recover  the  amount  that  he  had  paid  defendant  over 
aud  above  the  amount  appropriated  towards  the  lent  for  the  periqd  fcr  which  he  occupied. 

Defendant  made  an  agreement  by  bond  to  sell  land  to 
plaintitf  and  to  accept  payment  therefor  in  instalments 
secured  by  promissory  notes.  It  was  part  of  the  agreement 
that  if  plaintiff  failed  to  complete  the  purchase  by  paying  the 
full  amount  of  the  consideration  money  he  should  be  treated 
as  a  tenant  and  the  payments  made  by  him  appropriated  to 
the  payment  of  rent  at  a  rate  agreed  upon.  The  purchase  not 
having  been  completed,  plaintiff  brought  action  to  recover  an 
amount  paid  in  excess  of  the  rent  agreed  upon.  The  cause 
was  tried  before  the  County  Court  Judge  for  Cumberland, 
sitting  at  Parrsboro,  with  a  jury. 

The  following  document  was  put  in  evidence  by  plaintiff: 
Know  all  men  by  these  presents  that  I,  Vickery  Davison  of 
Parrsboro,  in  the  County  of  Cumberland,  Province  of  Nova 
Scotia  and  Dominion  of  Canada,  Farmer,  am  held  and  firmly 
bound  to  Daniel  Y.  Holmes  of  Parrsboro,  aforesaid,  Trader,  in 
the  sum  of  twenty -four  hundred  dollars  of  lawful  money  of 
the  said  Province,  to  be  paid  to  the  said  Daniel  Y.  Holmes, 
his  certain  attorney,  &c.,  kc. 

Whereas,  the  above  bounden  Vickery  Davison  hath  agreed 
to  sell  to  the  said  Daniel  Y.  Holms,  the  tract  of  latfd  and 
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premises  hereinafter  described,  that  is  to  say,  &c.,  &c.,  and 
the  said  Daniel  Y.  Holmes  hath  agreed  to  purchase  the 
said  lot  of  land,  with  the  improvements  thereon,  from  the 
said  Vickery  Davison,  and  to  pay  him  for  the  same  the  sum 
of  twelve  hundred  dollars,  lawful  money  of  the  Province 
aforesaid,  with  interest  thereon  in  manner  following,  that  is 
to  say,  one  year's  interest  on  the  said  sum  in  one  year  from 
the  date  hereof,  one  year's  interest  on  the  said  sum  in  two 
years  from  the  date  hereof,  and  one  year's  interest  on  the  saivl 
«um,  together  with  the  said  sum  of  twelve  hundred  dollars, 
in  three  years  from  the  date  hereof,  according  to  the  tenor  of 
a  certain  note  of  hand,  bearing  even  date  herewith,  and  made 
by  the  said  Daniel  Y.  Holmes  payable  to  the  said  Vickery 
Davison  or  his  order. 

And  whereas,  th^  said  Daniel  Y.  Holmes  has  endorsed  to 
the  said  Vickery  Davison  or  oixler,  two  certain  notes  of  hand 
dated  the  22nd  day  of  January,  A.  D  1871,  for  two  hundred 
dollars  each,  drawn  b}'  Francis  Holmes  and  Hibbert  Holmes 
in  favor  of  the  said  Daniel  Y.  Holmes  or  order,  the  one  pay- 
able in  two  years  from  the  date  hereof,  with  interest  thereon 
after  five  months  from  the  date  hereof,  and  the  other  payable 
in  three  years  from  the  date  thereof,  with  interest  thereon, 
from  the  first  day  of  June  next,  as  a  collateral  security 
towards  the  payment  of  the  said  note  of  hand  for  twelve 
hundred  dollars,  and  interest,  as  before  described  ;  and  whereas 
it  is  mutually  agreed  by  and  between  the  said  Vickery 
Davison  and  Daniel  Y.  Holmes,  that  if  default  shall  at  any 
time  happen  in  the  payment  of  the  said  interest  annually,  or, 
and  in  the  payment  of  the  said  principal  sum  of  tw^elve 
hundred  dollars  in  three  years  from  the  date  hereof,  that  then 
and  in  such  case  the  said  Daniel  Y.  Holmes  shall  be  a  tenant 
under  the  said  Vickery  Davison  at  the  annual  rent  of  seventy- 
two  dollars,  payable  annually,  and  that  all  payments  made  by 
the  said  Daniel  Y.  Holmes  on  account  of  his  own  note,  or  by 
the  said  Francis  Holmes  and  Hibbart  Holmes,  or  the  said 
Daniel  Y.  Holmes  on  account  of  the  said  endorsed  notes,  shall 
be  in  the  fiist  place  applied  to  the  interest  or  rent,  as  the  case 
may  be.  And  it  is  further  clearly  understood  by  and  between 
the  said  Vickery  Davison  and  the  said  Daniel  Y.  Holmes,  that 
if  the  said  endorsed  notes  are  not  fully  paid  up  as  and  when 
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they  respectfully  fall  due,  or  within  three  years  from  the  date 
hereof,  the  said  Vickery  Davison  shall  in  no  case  whatever  be 
responsible  or  held  responsible  for  any  more  than  he  may 
actually  receive  on  account  of  the  same  by  whomsoever  paid, 
and  that  any  notice  to  the  said  Daniel  Y.  Holmes,  as  endorser 
thereof  not  being  given  by  the  holder  of  the  said  endorsed 
notes,  in  case  they  or  either  of  them  may  not  be  paid  at 
maturity,  shall  in  no  manner  whatever  render  the  holder  or 
holders  thereof  in  any  way  accountable  for  whatever  may 
then  or  at  any  tiuie  thereafter  be  due  thereon,  and  that  what-  . 
ever  sum  or  sums  may  or  shall  be  paid  for  or  on  account  of 
the  said  endorsed  notes,  shall  in  the  fii^st  place  be  applied 
towards  the  interest,  as  aforeJ»aid,  or  the  rent  aforesaid,  as  the  < 
case  may  be,  and  then  if  applied  towards  the  interest  the 
remainder  to  be  applied  towards  reducing  the  principal  sum  ; 
and  that  if  default  happens  in  the  prompt  payment  of  the 
said  sum  of  twelve  hundred  dollars  and  interest  annually,  as 
aforesaid,  by  the  said  Daniel  Y.  Holmes,  his  executors, 
administrators,  or  assigns,  that  then  he,  the  said  Daniel  Y. 
Holmes,  or  his  legal  representative,  shall  and  will,  at  the 
termination  of  three  years  from  the  date  hereof,  deliver  or 
cause  to  be  delivered  to  the  said  Vickery  Davison  or  his 
legal  representative,  the  quiet  and  peaceable  possession  of  the 
aforesaid  premises,  together  with  all  the  improvements  thereon, 
all  payments  made  in  that  case  being  applied  towards  rent  at 
the  rate  aforesaid,  and  that  the  said  note,  and  the  said 
endorsed  notes  shall  be  given  up  by  the  said  Vickery  Davison 
or  his  legal  representative,  without  any  recourae  upon  the  said 
Vickery  Davison,  his  heirs  or  assigns. 

Now  the  condition  of  the  foregoing  obligation  is  such  that 
if  the  said  Daniel  Y*.  Holmes,  his  heirs,  executors,  administra- 
tors or  assigns  shall  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  Vickery  Davison,  his  heirs,  executors,  adminis- 
trators or  assigns,  the  said  sum  of  twelve  hundred  dollars 
within  three  years  from  date  hereof,  together  with  the  interest 
thereon  annually,  according  to  the  term  of  the  said  note  of 
hand  drawn  by  the  said  Daniel  Y.  Holmes,  and  if  upon  pay- 
ment thereof  punctually  being  made  at  the  several  times  and 
in  the  manner  aforesaid,  the  said  Vickery  Davison,  his 
executors,  administrators  or  assigns,  shall  make,  execute  and 
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deliver  to  the  said  Daniel  Y.  Holmes,  his  heirs,  executors, 
administrators  or  assigns,  a  good  and  sufficient  deed  of  the  lot 
of  land  and  premises  hereinbefore  mentioned  and  described ; 
then,  and  in  such  case  these  presents  and  every  matter  and 
thing  herein  contained  shall  be  and  become  null  and  void. 
Otherwise  remain  in  full  force,  virtue  and  effect. 
Signed,  sealed  and  delivered,  \ 
in  presence  of  J- 

(Sgd.)    A.  0.  Bradlky.      J    (Sgd.)    VicKERY  Davison. 

[L.S.] 

Tlie  declaration  set  out  the  bond  substantially,  and  added 
that  in  the  event  of  the  failure  to  pay  the  full  amount,  as 
aforesaid,  plaintiff  was  to  have  the  benefit  of  all  amounts 
overpaid,  and  exceeding  thai  amount.  And  plaintiff  says  that 
default  did  happen  in  the  payment  for  said  property  in  the 
time  limited  therefor,  and  that  besides  paying  the  said  rental 
of  seventy-two  dollars  yearly,  as  aforesaid,  said  endorsed  notes 
have  been  paid,  making,  with  other  payments,  a  further  and 
greater  amount,  to  wit :  the  sum  of  three  hundred  and  seventy- 
fbur  dollars  and  ninety-eight  cents,  being  principal  and 
interest  due  on  payments  made  by  plaintiff  to  the  said  Vickery 
Davison,  and  which  said  plaintiff,  under  said  agreement  or 
l)ond,  claims  to  be  entitled  to  from  the  defendant  herein,  being 
the  legal  representative  of  the  said  Vickery  Davison,  deceased 
And  plaintiff  further  says  that  defendants  as  such  adminis- 
trator and  administratrix,  demanded  and  took  possession  of 
said  premises  from  the  plaintiff  without  offering  or  tendering 
him  a  deed  of  saia  property,  and  without  carrying  out  the 
said  bond  or  agreement  in  that  behalf,  made  and  provided 
thereby,  causing  great  loss  and  damage  to  the  plaintiff 
herein. 

The  learned  Judge  reported  his  charge  and  the  verdict 
thereupon  as  follows  : — 

This  cause  was  tried  before  me  at  Parrsboro,  on  the  second 
day  of  December,  A.  D.  1879.  During  the  trial  I  suggested 
to  the  counsel  engaged,  the  propriety  of  having  a  jury,  but  as 
they  seemed  averse  to  this  I  deferred  to  their  wishes,  stating 
to  them  I  would  reserve  my  judgment,  and  in  case  I  had  any 
difficulty  in  coming  to  a   decision,  I   would  order  a  jury. 
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lSubseq>]6ntly  at  Chambers,  Aroherst,  I  told  them  I  could  not 
decide  the  question  of  fact  as  to  whether  the  plaintiff  had  paid 
Vickery  Davison  on  the  twelfth  day  of  December,  A.  D.  1874, 
the  sum  of  five  hundred  and  fifty-one  dollars  and  thirty-six 
cents,  or  only  the  sum  of  three  hundred  and  fifty-one  dollars 
and  thirty  six  cents,  and  I  directed  a  jury  to  be  summoned 
for  the  6th  day  of  Janutwy,  A.  D.  1880,  and  on  this  date  I 
tried  the  cause  an«W.  Defendant's  counsel  moved  for  a  non** 
suit  on  these  three  grounds,  via  : — . 

Ist.  That  the  agreement  proved  and  the  agreement  set 
out  in  plaintiff's  declaration  were  different,  and  there  was  a 
fatal  variance. 

2nd.  No  clause  in  agreement  showing  that  the  money  or 
any  part  thereof  claimed  was  to  be  returned,  and  the  money 
4)ecame  forfeited. 

3rd.  No  sufficient  evidence  of  payment  to  Vickery 
Davison. 

I  declined  to  non-suit  the  plaintiff  Defendants  called  no 
witnesses,  and  after  addresses  of  counsel  I  told  the  jury  that 
there  was  no  question  of  the  existence  of  the  relationship  of 
landlord  and  tenant,  and  the  determination  of  this  relation- 
ship by  the  defendants  shortly  after  the  notice  of  the  16th 
day  of  August,  A.  D.  1878 ;— in  fact  this  did  not  appear  to  be 
questioned  ; — that  the  only  fact  to  be  submitted  to  them,  as 
appeared  by  the  addresses  of  counsel  on  both  sides,  was,  did 
the  plaintiff  pay  to  old  Mr.  Davison,  deceased,  on  the  12th  d^ 
of  December,  A.  D.  1874,  the  sum  of  five  hundred  and  fifty- 
one  dollars  and  thirty-six  cents,  as  his  counsel  contended,  or 
only  the  sum  of  three  hundred  and  fifty-one  dollars  and  thirty- 
six  cents,  as  defendant's  counsel  alleged;  ortoput  it Inanother 
way,  did  the  plaintiff  pay  to  defendant  the  sum  of  seven 
hundred  and  one  dollars  and  thirty-six  cents,  as  defendants 
alleged.  I  told  them  that  if  they  believed  the  witnesses  on 
fceha;If  of  plaintiff  t  thought  the  plaintiff  was  entitled  to  a  ver- 
dict from  them,  for  I  could  not  conceive  how  defendants  could 
determine  the  tenancy,  take  back  the  land  in  the  agreement, 
and  ytt  keep  any  portion  of  the  money  paid  by  plaintiff  and 
not  considered  as  rent ;  in  fact  it  would  be  keeping  land  and 
money.  But  if  they  believed  the  view  entertained  by 
defendants  and  expressed  by  their  counsel,  that  only,jthe  sum 
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of  five  hundred  and  fifty-one  dollars  and  thirty-six  tfents  in 
all  had  been  paid  by  plaintiff,  then  I  thought  the  defendanir 
.was  entitled  to  a  Terdict,  as  they  hekl  the  property  long^ 
enough  to  exhaust  the  sum  under  the  agreement  in  rent  As 
to  whether  there  was  a  fatal  variance  between  the  agreement 
in  proof  and  that  set  out  in  the  declaration,  or  as  ta  whether 
under  the  agi*eement  the  mone}"^  would  be  forfeited,  I  told 
them  they  had  nothing  to  do  with  thtse  pointsi.  I  had 
decided  them  on  the  motion  for  non-suit,  and  if  I  was  wrong' 
in  the  view  I  had  taken  my  error  could  be  rectified  on  an 
appeal  to  a  superior  tribunal.  With  these  observations  I  read 
over  the  minutes  of  evidence  very  carefully  to  the  )ury,  called 
their  attention  to  the  facts  previously  stated  by  me,  and  then 
left  the  facts  above  referred  to  entirely  to  them. 

The  jury  then  retired  and,  shortly  after,  returned  with  a^ 
verdict  in  favor  of  plaintiff  for  the  sum  of  one  hundred  and 
sixty-one  dollars  and  thirty-six  cents. 

/.  J.  Ritchie,  for  plaintiff. — ^The  appeal  is  irregularly  taken. 
There  should  have  been  a  rule  taken  before  the  Judge  to 
set  aside  the  verdict,  and  from  his  decision  on  the  rule  the 
appeal  should  have  been  taken.  County  Court  Act  of  1880, 
section  57  ;  McPhet'8on*8  Practice,  pp.  15, 16, 17. 

-Ki'sffcy,  Q.  0. — Section  57  does  not  apply.  All  that  the 
section  says  is  that  instead  of  coming  to  this  Court  we  'may 
move  the  Judge  below  to  set  aside  his  judgment.  We  have 
the  absolute  right  of  appeal  under  section  99  if  the  Judge 
refuses  such  appeal.  (McDonald,  J. — You  are  asking  us  to 
do  what  the  statute  gives  the  Judge  himself  power  to  do. 
Smith,  J. — You  say  you  have  two  remedies.)  Yes. 
(Weatherbe,  J. — Do  you  say  you  have  an  appeal  on  every 
point  ?)  I  have  not  gone  that  far,  though  the  statute  gives  us 
every  facility  for  reviewing  the  decisions  of  the  Judge. 
(Weatherbe,  J. — You  may  then  have  a  dozen  appeals  pending 
on  interlocutory  decisions,  and  the  final  judgment  may  be 
with  you.) 

J,  J,  Ritchie, — It  is  laid  down  in  HiUiard  on  New  ffrials^ 
446,  that  the  rule  for  •  a  new  trial  should  be  taken  before  the 
Judge. 

The  point  was  noted,  with  leave  to  hand  in  any  further  casea. 
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Ri^bVf  0*  C'.,  in  support  of  the  appeal. — There  is  no  such 
agreement  proved  as  that  declared  upon.  The  agreement 
does  not  say  the  balance  is  to  be  repaid,  and  our  contention 
is  that  it  was  to  be  forfeited.  On  this  ground  alone  we  are 
entitled  to  set  the  verdict  aside.  The  agreement  was  to  give 
a  deed  at  the  end  of  three  years  if  the  money  was  paid,  and,  if 
not,  to  appropriate  the  money  paid,  at  a  rate  agreed  upon,  to 
the  payment  of  rent.  There  was  nothing  said  about  thQ 
re-payment  of  any  excess,  and  the  balance  would  be  forfeited. 
At  any  rate  plaintiff  would  not  be  entitled  without  showing  that 
he  had  given  up  possession.  The  Judge  misdirected  the  jury 
in  saying  to  them  that  if  they  believed  the  plaintifi^s  witnesses 
he  thought  plaintiff  was  entitled  to  a  verdict. 

J.  J.  Ritchis,  contra. — The  objection  that  we  did  not 
allege  in  our  declaration  that  we  had  given  ^up  possession  of 
the  land,  to  be  available,  ought  to  have  been  taken  below. 
The  Judge  gives  the  points  taken,  of  which  this  was  not  one, 
shewing^clearly  that  it  was  never  thought  of.  There  is  no 
evidence  reported  of  a  demand  of  possession  by  the  defendant, 
but  it  appears  from  what  the  Judge  says  that  such  a  demand 
was  made,  and  that  the  defendant  went  in  under  it.  We 
cannot  go  into  this,  however.  The  jury  have  found  it,  and  if 
they  found  it  improperly  there  should  have  been  a  motion 
made  below  to  set  it  aside.  The  ground  of  appeal  as  to 
misdirection  i§  insufficient,  because  it  does  not  specifically  set 
forth  in  what  particular  the  Judge  misdirected  the  jury.  As 
to  evidence  improperly  received  see  Taylor  on  Evidence,  1681 ; 
Williams  v.  Wittcox,  8  A.  &  E.,  338.  The  declaration  alleges 
that  a  certain  amount  was  overpaid,  and  the  jury  find  S161.36 
This  could  not  have  been  if  possession  had  not  been  given  up, 
and  the  verdict  assumes  it. 

Smith,  J.,  now,  (January  14th,  1882,)  delivered  the  judg- 
ment of  the  Court : 

This  is  an  appeal  from  the  County  Court  for  district  No.  6. 
The  cause  was  tried,  at  the  instance  of  the  Judge  of  that 
Court,  before  a  jury,  to  whom  he  submitted  one  fact,  the 
result  of  which,  was  that  under  the  instructions  given  them, 
they    found  a  verdict  for  the  plaintiff  for  the  sum  of  one 
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hundred  and  sixty-one  dollars  and   thirty-six    cents,   which 
the  defendant  seeks  to  disturb. 

It  is  an  action  brought  by  the  plaintiff  on  a  bond,  or 
agreement,  ^iven  by  one  Vickery  Davison  in  his  life- time,  of 
whom  the  defendants  are  the  legal  representatives.  It  is  set 
out  in  this  document  that  the  plaintiff,  Holmes,  agreed  to 
purchase  from  Davison  a  tract  of  land  and  premises  therein 
described,  situate  at  Parrsboro,  in  the  County  of  Cumberland, 
for  the  sum  of  twelye  hundred  dollars,  with  interest  as  follows, 
that  is  to  say  :  One  year's  interest  on  said  sum  in  one  year 
from  the  1st  March,  1871,  the  date  of  the  bond ;  one  year's 
interest  on  said  sum  in  two  year's  from  said  date ;  and  one 
year's  interest,  together  with  the  principal  sum  of  twelve 
hundred  dollars,  in  three  years  from  aforesaid  date,  according 
to  the  tenor  of  a  note  of  hand  of  same  date,  made  by  the 
plaintiff,  Holmes,  to  said  Vickery  Davidson,  or  order.  It  is 
also  recited  that  plaintiff  likewise  indorsed  to  Davison,  by  way 
of  collateral  security,  two  promissory  notes  drawn  by  Francis 
Holmes  and  Hibbert  Holmes  in  fp,vor  of  plaintiff  or  order  for 
$200  each,  payable,  one  in  two  years  from  date  of  said  bond 
with  interest,  and  the  other  in  three  years  from  the  1st  day 
of  June  then  following.  It  is  further  specified  that  if  default 
should  at  any  time  be  made  in  the  payment  of  the  said  interest 
annually,  or  in  the  payment  of  the  said  principal  sum  within 
the  three  years  agreed  upon,  then  the  said  plaintiff  was  to 
become  a  tenant  under  the  said  Davison,  at  the  annual  rent  of 
seventy-two  dollars,  and  that  all  payments  made  either  by 
plaintiff  on  account  of  his  own  note,  or  by  Francis  and  Hibbert 
Holmes  on  their  notes  so  indorsed  to  Davison,  should  be  in 
the  first  place  applied  to  the  interest  or  rent,  as  the  case  might 
be.  Another  part  of  the  agreement  states,  (and  I  only  refer 
to  those  portions  of  it  out  of  which  the  questions  of  law  and 
fact  arose  on  the  trial,  and  are  now  for  our  consideration,)  that 
whatever  sum  or  sums  are  paid  on  account  of  said  indorsed 
notes  being  first  applied  as  aforesaid,  "  the  remainder  "  is  to 
be  applied  to  reducing  the  principal  sum.  And  again,  if 
default  should  happen  in  the  prompt  payments  of  the  said 
twelve  hundred  dollars  and  interest  as  aforesaid,  the  said 
plaintiff  was,  at  the  termination  of  said  three  years,  to  deliver 
or  cause  to  be  delivered  up  to  said  Davison,  or  his  rspresenta- 
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tives,  the  quiet  and  peaceable  possession  of  the  premises, 
together  with  all  improvements.  If  the  agreement  had  stopped 
here  I  should  have  had  no  doubt  of  the  legal  construction 
to  be  put  upon  it  in  reference  to  carrying  out  the  real  intention 
of  the  parties  to  it  as  to  the  disposition  of  payments  in  excess 
of  the  yearly  rental  in  consonance  with  honesty  and  common 
sense.  But  if  an  ambiguity  or  difficulty  of  construction  could 
be  imagined  and  a  forfeiture  of  moneys  then  paid  be  success- 
fully urged,  the  further  language  renders,  to  my  mind,  such  a  | 
position  untenable.  It  adds  that  in  the  event  of  the  surren- 
dering up  the  premises  at  the  end  of  the  three  years,  as  above 
mentioned,  "  all  payments  made  in  that  case  being  applied 
towards  rent,  at  the  rate  aforesaid,  and  the  said  note,  and  the 
said  indorsed  notes,  shall  be  given  up  by  the  said  Yickery 
Davison,  or  his  legal  representatives,  without  any  recourse 
upon  the  said  Yickery  Davison,  his  heirs  and  assigns/'  Here, 
it  seems  to  me,  is  a  clear  and  unmistakable  indication  of  what 
was  really  the  intention  of  these  parties  as  to  what  was  respec- 
tively to  be  done  by  each  omthe  termination  of  the  tenancy, 
and  when  the  property  was  to  be  delivered  up  to  Davison. 
How  were  moneys  then  paid  by  plaintiff  to  Davison  to  be 
applied  and  disposed  of  by  this  very  language  ?  Why,  to  "  be 
applied  towards  rent  at  the  rate  aforeeaid!'  Not  a  word 
about  any  sums  paid  in  excess  of  this  to  be  forfeited  in  the 
event  of^  restoration  of  the  premises  with  improvements  to 
Davison.  He  says  substantially  to  plaintiti*;  "  I  will  sell  you 
a  certain  property  for  so  much  money,  payable  in  a  way  and 
times  agreed  on.  In  default  of  your  fulfilling  the  terms  of  sale, 
you  can  remain  on  the  property  no  longer  under  the  terms  of 
our  contract,  but  as  my  tenant,  at  a  fixed  annual  rental  of 
seventy-two  dollars,  with  the  further  understanding  that  you 
return  the  property  at  the  expiration  of  three  years."  It  could 
never  be  intended  that  if  the  plaintiff  had  paid  SHOO,  together 
with  the  yearly  rental  he  would  be  compelled  to  lose  this 
amount,  land  and  improvements  and  all.  Lord  Ellenborough 
observes  :  '*  The  object  of  all  rules  of  interpretation,  of  course, 
is  to  ascertain  the  true  meaning  of  the  parties  to  a  contract, 
which  is  to  be  gathered  from  a  careful  consideration  of  all  the 
surrounding  circumstances,  as  well  as  of  the  words  used  by 
the   contracting  parties  as   the  vehicle  of    their  intention, 
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and  Dallas,  C,  J.,  in  8oUy  v.  Forbes,  4  Moere,  463, 
says  :  ''If  a  deed  can  operate  in  two  ways,  one  consistent  with 
the  intent,  and  the  other  repugnant  to  it,  Courts  will  ever  be 
astute  80  to  construe  it  as  to  give  effect  to  the  intent,  and  the 
construction  must  be  made  on  the  entire  deed."  In  Parkhurst 
V.  Smith,  Willes,  332,  the  principle  is  thus  recognized :  "  Too 
much  regard  is  not  to  be  had  to  the  natural  and  proper  signi- 
fication of  words  and  sentences,  for  the  law  doth  often 
transpose  words  contrary  to  their  order  to  bring  them  to  the 
intent  of  the  parties."  In  short,  is  the  language  so  strong  and 
positive  that  the  Court  are  absolutely  bound  to  put  the 
construction  upon  the  contmct  for  which  the  defendant 
contends?  I  would  be  most  unwilling  to  come  to  this 
conclusion  in  the  case  under  consideration. 

Entertaining  the  view  I  do  with  reference  to  plaintiffs 
right  to  recover  under  the  contract  from  the  defendants  the 
sum  paid  in  excess  of  that  consumed  in  rent,  and  the  jury 
having  passed  on  the  amount  paid  to  Davison,  as  put  to  them 
by  the  learned  Judge  below,  I  do  tot  think  the  legal  objections 
raised  at  the  trial  and  argument  can  prevail  to  disturb  the 
verdict,  and  I  think  that  the  appeal  must  be  dismissed. 

Weatherbe,  J. — My  learned  brother  has  delivered  the 
judgment  of  the  Court.  There  was  an  objection  taken  that 
there  was  a  variance  between  the  declaration  and  the  agree- 
ment, and  that  there  was  no  delivery  of  the  land  before  the 
return  of  the  money,  and  I  cannot  see  why  either  one  of  these 
grounds  should  not  prevail.  Of  course  I  am  alone  in  that 
view. 
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McCORMACK    v.    DENNISON. 

<(B«fore  McDonald,  Smith,  James  and  Wkaihbrbx,  JJ.) 
(Decidtd  Jamtarw  IJUh,  188B.) 

Mtigkl  of  wajf, — JSxee$s.— Removal  qf  gate—Prior  r^gittry.^Proof  of  oetiificaU, — 
Variance.  -Ooald  v.  McGregor,  1  M,  dt  G.,  339,  followed. 

To  an  action  of  tPMpaas  defendant  pleeded,  Joatifying  under  an  alleged  grant  of  a  right 
•4f  vaj.  Plaintiff  replied  exceee,  and  proved  that  a  gate  on  the  property  had  been  removed 
and  torn  down  In  the  eiMrdae  of  the  aiieged  right  of  waj'.  Plaintiff  and  defendant  both 
•daimed  their  adjoining  lots  by  oonveyanoe  from  the  same  grantor,  and  defendant  relied  on 
the  iMt  that'his  deed,  which  comprised  the  grant  of  the  right  of  way  over  plaintiff's  land, 
Jud  bora  rsgiatsred  long  prsviously  to  the  registry  -of  plaintiff's  deed,  but  ao  evidenoe  was 
given  as  to  the  registry  er  the  date  thereof. 

J7eZd,  per  Jaxbs,  J.,  that  nnder  the  decision  fai  Oould  v.  McGregor,  1  R.  *  O.,  889, 
the  eertUcate  should  have  been  tendered,  and  proved  if  objected  to,  and  further,  that  pbdntiff 
was  entitled,  under  the  evidenee,  to  held  his  verdict  on  the  ground  of  excess. 

Per  WBATHnai,  J.,  that  the  lomM  of  the  trespass  had  not  been  identified  by  defendant 
-with  the  way  as  described  in  his  deed. 

MoDoxaiiB,  J.,  disMntlBg. 

This  was  an  action  for  trespass  to  land  Defendant  justified 
under  a  right  of  way,  to  which  plaintiff  replied  excess.  A 
verdict  was  taken  for  plaintiff  by  consent  for  one  dollar, 
^subject  to  the  opinion  of  the  Court,  and  a  rule  granted  to  set 
the  verdict  aside. 

Plaintiff  and  defendant  both  derived  title  to  their  lots, 
which  adjoined  each  other,  from  one  Farnsworth,  plaintiff 
-claiming  by  deed  from  Farnsworth  to  R.  McCormack,  and  R. 
McCormack  to  himself,  made  respectively  in  1873  and  1876,  but 
neither  of  which  was  recorded  until  1879.  Defendant  claimed 
under  a  deed  from  Farnsworth  to  J.  Cox,  and  from  Cox  to 
himself.  As  a  matter  of  fact,  both  these  deeds  had  been 
recorded,  one  in  1874,  and  the  other  in  1875,  but  no  evidence 
was  tendered  or  received  at  the  trial  as  to  the  registry  or  the 
•date  of  registry.  The  deed  of  plaintiffs  lot  <)ontained  a 
reservation  of  a  right  of  way  twenty-four  feet  in  width  along 
the  Randolph  line  for  the  use  of  a  brickyard  only,  from  the 
main  post  road  to  the  lot  of  land  sold  and  conveyed  to  John 
Cox  and  others.  Defendant's  deed  included  a  right  of  way 
along  the  east  line  adjoining  the  Fitzrandolph  land  to  the 
Annapolis  road,  so  long  as  no  other  public  road  and  right  of 
way  is  available  to  the  said  John  Cox,  and  no  longer.    Thei*e 

i  ju>  evidence  jfiven  to  identify  the  way  claimed  with  the 
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Randolph  line.  The  certificate  of  registry  of  defendant's  JeeJ 
was  admitted  at  the  trial  without  objection.  The  act  relied? 
on  by  the  plaintiff  as  being  in  excess  of  the  right  conferred 
on  the  defendant  was  the  removal  and  tearmg  down  of  a  gate^ 
on  the  property. 

Rig^Jy  Q'  CC,  for  rule. — There  is  no  excess  pfead^d  to  ther 
fifth  and  tenth  pleas,  which  allege  a  public  way.  If  a  lesser 
way  is  proved  under  these-  pleas  than  is  alleged,  we  are  entitled 
to  a  verdict.  We  also  take  the  ground  that  the  plea  of  excess 
is  not  suflScient,  but  it  should  have  been  alleged  that  the 
defendant's  right  to  use  the  way  was  limited  by  the  plaintiff's 
right  to  erect  and  maintain  gates  in  the  removal  of  which  the 
excess  is  alleged  to  consist.  It  is  raiportant  to  keep  in  view 
that  this  is  a  right  of  way  created  by  grant  as  against  a  right 
of  way  created  by  prescription.  In  the  latter  case  yoa  must 
look  to  the  right  as  it  has  always  existed.  In  the  former  ease 
you  must  look  to  the  grant.  It  is  a  case  of  construction.  If 
the  defendant  can  put  up  one  fence  he  may  put  up  an  indefinite^ 
number.  Qale  on  Easements,  570.  The  owner  of  the^ 
dominant  estate  cannot  impose  additional  burdens  upon  the 
servient  estate.  If  a  man  grants  a  right  of  way  with  a  fence 
across  it,  he  may  maintaia  the  fence,  though  the  fence  would 
appear  to  be  inconsistent  with  the  right.  It  does  not  appear 
that  there  was  a  fence  there  at  the  time,  but  if  there  was  a 
fence  a  gate  cannot  be  substituted.  6  G.  <k  P.,  391- 
(Weatherbe,  J. — All  that  case  shows  is  that  you  must  not 
obstruct  the  way.)  Sir  W.Jones'  Reps.^^^l ;  Rollers  AbridgL 
''Nuisance,  T;"  Gale,  640;  Welsli  v.  Willcox,  101  Mass.,  162. 
The  right  of  way  granted  was  all  that  was  necessary  for  the 
use  of  the  brickyard.  (Weatherbe,  J. — Tour  deed  does  not 
refer  to  the  brickyard  at  all.  It  is  simply  a  right  of  way  ta 
your  lot.  L.  R,  10  Ch.,  5^86.)  Chapter  79.  R.  8,,  section 
19.  The  defendant  first  registered  his  deed,  and  as  against 
him  previous  deeds  unregistered  are  void.  Law  Dictionary^ 
title,  "  Way."    See  also  Bouvier. 

Harrington^  Q.  C,  contra. —  Washhume  on  EasementSr 
marginal  paging  195,  lays  down  the  principle.  The  principle: 
there  is  that  the  owner  of  the  easement  is  entitled  to  its  use-^ 
doing  as  little  prejudice  as  possible  to  the  fee  simple*  If  aa  open 
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way  free  from  gates  is  intended,  it  must  be  so  expressed.  See 
also  Addison  on  Torts,  148.  The  parties  must  be  held  to  have 
contracted  in  view  of  the  status  quo  of  the  land  at  the  time. 
SI  Gravfs  Chancery  Reports,  263.  When  the  deed  was  given 
there  was  reserved  to  us  the  fullest  enjoyment  of  our  property 
consistent  with  the  right  granted.  It  must  have  been  intended 
that  we  should  have  a  ^ate,  as  otherwise  we  would  be  deprived 
of  the  use  of  a  valuable  pasture.  The  cases  are  very  numerous 
in  which  parties  are  permitted  to  place  gates  across  private 
ways.  ji£  Upper  Canada  Q,  B.,  274.  The  right  of  way  was 
in  existence  a  year  previous  to  the  grant  of  the  brickyard. 
The  same  principle  which  respects  the  condition  of  the  way 
at  the  time  will  respect  the  condition  of  the  land.  The 
registry  could  give  no  more  than  a  right  of  way  for  the  use 
of  the  brickyard.  As  to  the  condition  of  the  land,  see 
Underwood  v.  Carey,  1  Gush.,  285,  292.  The  case  reported  in 
42  L.  T.  Rep.,  Ch.  Div.,  580,  illustrates  the  same  point, 
deciding  for  the  first  time  that  where  the  owner  of  a  close 
grants  all  the  land  surrounding  it  he  impliedly  reserves  a  way 
to  the  close,  but  adapted  to  its  then  condition.  Waterman 
on  Trespass,  vol.  2,  pp.  206,  207  ;  L.  R  2  C.  P.,  580  ;  8  Exch., 
187.  The  owner  retains  all  the  rights  consistent  with  the 
easement,,  and  to  enjoy  these  it  was  necessary  to  maintain  a 
gate.  Bartlett  v.  Pratt,  Thomson,  ll,  shows  that  there  may 
even  be  a  right  to  maintain  a  gate  across  a  public  way. 

R^by,  Q.  C. — We  don't  controvert  the  principle  laid  down  in 
Grant's  Chameery  Reports, 

The  Court,  (January  14th,  1882,)  delivered  judgment : — 

Weatherbe,  J. — This  is  an  action  of  trespass  to  land. 
The  eighth  plea  is  relied  on  as  alleging  a  justification,  as 
follows : — 

"  8.  And  for  an  eighth  plea  to  the  said  plaintiff's  writ  and 
declaration,  the  defendant  says  that  at  the  time  of  the  alleged 
trespasses  he  was  seised  and  possessed  of  a  lot  of  land  adjoining 
the  plaintiff's,  and  long  before  the  alleged  trespasses ;  and 
that  Nelson  Fams worth  was  formerly  the  owner  of  the  said 
lot  of  land  now  owned  and  in  the  possession  of  the  said 
defendant,  and  who  also  at  the  same  time  was  the  owner,  and 
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in  possession,  of  the  said  lot  of  land  now  in  the  possession  of 
the  plaintiff;  that  the  said  Nelson  Fains  worth,  in  1872,  by 
an  agreement  in  writing,  bargained  and  sold  to  John  L.  Cox 
and  others  the  said  lot  of  land  now  owned  by  the  defendant, 
with  a  right  of  way  over  the  lot  of  land  now  in  the  possession 
of  the  plaintiff,  being  then  the  owner  of  both  of  the  said  lots, 
along  the  east  line  adjoining  Fitzrandolph's  land  to  the 
Annapolis  road,  so  long  as  no  other  public  road  or  right  of 
way  was  available  to  the  said  John  L.  Cox  and  others,  and  no 
longer ;  and  the  said  Nelson  Farnsworth  subsequently,  and 
according  to  the  terms  and  conditions  of  the  said  agreement, 
conveyed  by  deed  the  said  lot  of  land  with  the  said  right  of 
way  to  the  said  defendant,  and  that  the  alleged  trespasses 
were  a  use  by  the  defendant  of  -the  said  way,  and  that  there 
is  no  other  public  road  or  right  of  way  available  to  the  said 
defendant  sinco  the  execution  and  date  of  the  said  agreement 
between  the  said  Nelson  Farnsworth  and  the  said  John  L. 
Cox  and  others." 

On  the  trial  a  verdict  was  taken  by  consent  for  plaintiff 
for  one  dollar,  with  power  to  the  Court  to  set  it  aside. 

Plaintiff  and  defendant  both  derive  title  from  Nelson 
Farnsworth,  from  whom  a  deed  to  Richard  McCormack,  dated 
December  20th,  1873,  was  read  on  the  trial.  The  plaintiff 
also  put  in  a  deed  from  Richard  McCormack  to  himself,  dated 
May  7th,  1876.  Defendant  put  in  a  deed  from  Farnsworth  to 
one  Cox,  dated  August  6th^  1874,  of  land  said  to  adjoin  that 
of  plaintiff,  and  a  deed  of  the  same  land,  dated  January  20th, 
1875,  from  Cox  to  defendant.  There  was  a  certificate  of 
registry  of  the  deed  from  Richard  McCormack  to  plaintiff, 
dated  April  16th,  1879,  read  without  objection.  I  understand 
the  defendant  relies  on  the  prior  registry  of  his  deeds,  but 
that  is  unimportant  in  the  view  I  take  of  this  case.  However, 
Oould  V.  McGregor,  (1  R.  &  G.,  339,)  is  conclusive  in  favor  of 
plaintiff  to  show  if  prior  registry  is  relied  on  the  certificate 
must  be  tendered,  and  if  objected  to,  proved  according  to  the 
statute.  I  think  it  likely  this  point  escaped  observation  on 
the  trial. 

There  is  another  question.  I  do  not  very  well  see  how  the 
defendant  could  relieve  himself  from  the  variance  between  the 
right  of  way  granted  to  him  in  his  deed  and  the  right  of 
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way  set  out  in  his  plea.  It  appears  to  me,  also,  that  there  is 
no  evidence  whatever  to  show  where  the  Fitzi-andolph  land 
is,  or  in  other  words,  the  defendant  has  not  identified  the 
right  of  way  described  in  his  deed  with  the  place  on  plaintiff's 
land  where  the  alleged  acts  which  he  is  required  affirma- 
tively to  justify  were  committed. 

While  referring  to  the  absence  of  all  reference  in  the 
evidence,  including  the  plan,  to  the  Fitzrandolph  land,  it  is 
proper  to  refer  to  the  language  of  the  description  of  the  way 
granted  to  the  defendant  in  his  deed.  At  the  close  of  the 
description  of  his  own  land  are  these  words ;  "  And  also  a 
right  of  way  along  the  east  line  joining  the  Fitzrandolph  land 
to  the  Annapolis  road,  so  long  as  no  other  public  road  and 
right  of  way  is  available  to  the  said  John  L.  Cox,  and  no 
linger."  There  is  nothing  here  to  show  on  which  side  of  the 
east  line  joining  the  Fitzrandolph  land  the  easement  is  to  be 
enforced  against  the  plaintiff,  if  at  all.  We  must  take  the 
eri Jence  as  it  is  furnished  to  us,  and  there  is  nothing,  as  I  have 
said,  to  show  where  this  right  of  way  is  to  be  found.  It  is 
not  necessary  for  us  to  say  under  what  circumstances,  if  at  all, 
the  defendant  could  supply  evidence  to  shew  on  which  side  of 
the  east  line  the  way  was  intended  to  be  granted,  when  that 
is  not  mentioned  in  the  deed  itself.  And  we  ofier  no  opinion 
as  to  whether,  if  defendant  had  established  prior  registry  and 
properly  pleaded,  he  could  be  permitted  to  furnish  the 
necessary  evidence,  even  if  the  facts  existed  to  establish  a 
right  of  way  across  the  plaintiff's  land. 

I  do  not  understand  that  we  are  not  bound  to  administer 
the  law  upon  the  pleadings  and  evidence  before  us,  as  we 
ourselves  view  the  evidence  with  the  verdict  and  the 
application  of  the  law  to  the  case,  irrespective  altogether  of 
the  particular  mode  by  which  counsel  may  conduct  an 
argument.  And  I  would  have  supposed  it  was  clear  that  we 
cannot  attach  the  weight  of  legal  testimony  to  so  important  a 
document  as  a  certificate  of  registry  of  a  deed,  which  often  is 
in  effect  the  deed  itself,  merely  because  one  of  the  counsel  has 
entered  a  short  memorandum  with  a  date,  purporting  to  be 
the  date  of  a  certificate  of  registry,  among  the  papers,  or  that 
we  should  give  any  weight  at  all  to  such  memorandum  or 
take  any  notice  of  it  when  nothing  appears  in  the  evidence. 
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One  certificate  was  received,  it  would  appear  from  the  notes, 
without  objection.  I  suppose,  as  it  seems  prior  registry  was 
relied  on,  that  if  the  other  certificates  were  tendered  there 
would  have  been  an  application  to  correct  the  notes  if 
incorrect.  I  should  regret  if  the  case  turned  on  this,  and  it  is 
satisfactory  that  a  majority  of  the  Court  uphold  the  verdict 
irrespective  of  this  question.  Even  if  the  defendant  was  free 
of  these  difiiculties,  there  is  a  replication  of  excess,  and  I 
think  if  he  had  no  right,  and  he  claims  none,  to  tear  down  the 
gate  in  question  from  its  position  and  break  it,  but  only  the 
right,  as  he  asserts,  to  open  or  remove  it,  so  as  to  prevent  the 
obstruction  of  his  way,  the  evidence  is  sufficient  to  support 
the  replication  as  pleaded.  It  is  in  proof  that  the  fence  which 
defendant  requires  the  plaintiff  to  remove  and  keep  removed 
entirely  from  the  alleged  way  has  been  in  existence  continuously 
for  forty  years,  and  plaintiff's  counsel  argues  that  under  any 
view  of  the  case  defendant  requires  more  than  the  law  imposes 
on  the  plaintiff".  As  it  is  unnecessary  for  us  to  say  what  view 
we  take  of  this  contention,  I  abstain  from  offering  an  opinion 
on  the  point. 

For  the  reasons  mentioned,  the  rule  nisi  for  a  new  trial, 
we  are  of  opinion,  should  be  discharged  with  costs. 

James,  J. — I  think  every  Judge  prefers,  if  possible,  to 
decide  every  case  upon  its  substantial  legal  merits.  For 
my  own  part  I  am  always  reluctant  to  decide  a  case  upon 
technical  grounds,  especially  when  not  presented  by  counsel 
at  the  argument.  Nevertheless,  I  feel  bound  to  give  effect  to 
such  objections  whenever  presented,  if  they  are  well  founded. 
In  this  case  I  cannot  think  that  the  defendant  has  shewn  that 
his  deed,  under  which  he  has  pleaded  a  justification,  and 
which  was  dated  long  after  that  of  plaintiff,  was  recorded 
before  it,  because  no  evdience  was  tendered  or  received  at  the 
trial  as  to  the  registry  or  the  date  of  the  registry.  I  think 
the  case  of  Gould  v.  McGregor,  1  R.  &  G.,  339,  fully  sustains 
this  point. 

The  other  ground  on  which  I  must  sustain  the  verdict  is 
that  I  think  there  is  evidence  sufficient  to  sustain  a  jury  in 
finding  that  the  defendant,  on  several  occasions,  not  only 
opened,  but  tore  down  the  plaintiff's  gates,  and  that  he  did  so 


Digitized  by  VjOOQIC 


JANUARY,    1882.  77 

persistently  and  unreasonably.  He  was  justified  in  opening 
them  if  he  found  them  shut,  and  in  leaving  them  open,  but 
not,  I  think,  in  destroying  them.  It  is  true  the  excess  of 
damage  in  what  he  did  beyond  what  he  had  a  legal  right  to 
do  was  very  small  in  each  case,  but  the  .verdict  is  only  for  one 
dollar,  and  it  could  not  very  well  be  much  less.  He  acted  in 
a  high-handed  and  unreasonable  manner,  and  I  think  ought 
to  be  held  strictly  responsible  if  he  exceeded  in  the  slightest 
degree  his  legal  right.  This,  I  think,  is  not  a  mere  technical 
objection,  but  one  founded  in  reason  and  justice,  and  now 
embodied  in  the  pleadings.  I  think  the  verdict  ought  to  be 
sustained  on  these  two  grounds. 

There  are  other  questions  in  the  case  to  which  I  do  not 
think  it  necessary  to  refer. 

Smith,  J.,  concurred  in  the  judgment  of  Weatherbe,  J. 

McDonald,  J.,  read  the  following  dissenting  opinion : — 

It  appears  from  the  evidence  that  Nelson  Farnsworth  was 
the  proprietor  of  a  lot  of  land  at  Annapolis,  and  that,  on  the 
20th  day  of  DjBcember,  1873,  he  deeded  a  part  of  it  to  Richard 
S.  McCormack, "  reservincr  a  right  of  way  20  feet  in  width 
along  the  Bandolph  line,  for  the  use  of  the  brickyard  only, 
from  the  main  post  road  to  the  lot  of  land  sold  and  conveyed 
by  Nelson  Farnsworth  and  Rachael,  his  wife,  to  John  Cox, 
John  H.  Hill,  and  Joseph  Fitzrandolph."  On  the  same  day 
the  grantee,  Richard  McCormack,  deeded  the  same  piece  of 
land  to  the  plaintiff,  with  the  same  reservation,  but  neither 
deed  was  registered  till  the  16th  day  of  April,  1879.  On  the 
6th  day  of  August,  1874,  the  same  grantor,  Farnsworth,  deeded 
another  piece  of  his  land  to  John  L.  Cox,  "  and  also  a  right  of 
way  along  the  east  line  adjoining  the  Fitzrandolph  land  to 
the  Annapolis  road,  so  long  as  no  other  public  road  and  right 
of  way  is  available  to  the  said  John  L.  Cox,  and  no  longer/' 
This  deed  was  registered  on  the  seventeenth  day  of  September, 
1874,  and  on  the  20th  day  of  January,  1875,  Cox  deeded  the 
same  to  the  defendant,  with  the  same  right  of  way  as  was 
granted  to  him.  The  latter  deed  was  registered  on  the  29th 
day  of  January,  1875, — over  four  years  before  the  registry  of 
the  deeds  to  the  MoCormacks.    Inasmuch  as  the  deeds  under 
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which  the  plaintiff  claims  were  not  registered  at  the  time  the 
defendant  received  and  registered  his  deed,  he,  (the  defendant,)^ 
had  his  right  of  way  from  Farnsworth  before  the  plaintiff  had 
any  legal  title  whatever,  as  against  the  defendant,  and  would, 
as  I  think,  have  been  entitled  to  the  way  under  Farnsworth's 
deed,  whether  the  reservation  had  or  had  not  been  made  in 
the  deed  to  McCormack  which   was   then  existing  but  not 
registered, — there  being  no  evidence  that  the  defendant  was 
then  aware  of  its  existence.     Therefore  at  the  time  Farnsworth 
executed  the  deed  to  Cox  he  was  the  legal  owner  of  the  soil 
in  fee  simple  so  far  as  the  defendant  is  concerned,  and  the  last 
deed  was  the  first  to  become  effective  as  between  the  parties 
to  this  suit.     The  plaintiff  placed  three  gates  upon  the  way, 
and  the  defendant,  as  the  evidence  shews,  having  pulled  down 
one  of  them,*for  which  latter  act  this  action  is  brought,  it  may 
fairly  be  contended  that  instead  of  the  plaintiff  having  a  right 
of  action  against  the  defendant  for  pulling  down  one  of  th^ 
gates,  the  latter  has  a  right  of  action  against  the  former  for 
placing  them  where  he  did.     It  was  contended  that,  as  there 
was  a  fence  across  the  way  at  the  time  of  the  grant  to  the 
defendant,  the  plaintiff,  claiming  under  Famjworth,  had  a 
legal  right  to   keep  obstructions  on  the  way  wherever  and 
whenever  he  pleased,  and  as  many  as  he  desired ;  and  some 
authorities  were  referred  to  in  order  to  support  that  contention. 
I  have  examined  the  cases,  and  am  of  opinion  that  they  do 
not  support  the,  contention  at  all,  and  they  certainly  have  no 
application  whatever  in  a  case  like  this,  in  which  there  was 
no  right  of  way  used,  as   a   way,  until  it  was  granted  by 
Farnsworth's  deed  to  the  defendant,  although  I  think  that  it 
is  undoubtedly  true  that  where  there  is  an  existing  right  of 
way  over  lands,  and  where  it  is  used  as  an  easement  at  the 
time  of  the  grant,  the  nature  of  its  enjoyment,  at  that  time, 
is  the  proper  measure  of  its  enjoyment  during  the  continuance 
of  the  grant.    Steward  v.  Jackson^  21   Grant's  Ch.  Bep., 
U.  a,  263;  Vansidde  v.  KMy,  42  U.  0.  Q.  B.,  274;  Mayor 
of  London  v.  Riggs,  42  L.  T.  R.,  580. 

It  would  be  absurd  to  hold  that,  if  one  gnoits  a  right  of 
way  over  his  land  throqgh  a  thick  forest,  which  way  it  would 
be  impossible  to  use  as  intended  by  the  grantor  without 
removing  trees  or  other  obstacles    in  the  way,  he  could 
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afterwards  recover  damages  against  the  grantee  for  doing  that 
without  which  the  grant  would  be  nugatory.  But  to  my  mind 
it  is  equally  absurd  to  hold  that  if  one  grants  a  right  of  way 
to  another  over  his  land,  without  stipulating  that  it  should  be 
a  pent  way,  he  should  afterwards  be.  at  libei*ty  to  place  as 
many  gates  and  bars  on  the  road  as  he  pleases,  and  whenever 
and  wherever  he  pleases.  The  plaintiff  cannot  successfully 
claim  more  than  his  grantor,  (Farnsworth,)  gave  him,  and, 
even  if  his  deed  from  Farnsworth  had  undertaken  to  confer 
the  right  claimed,  which  it  did  not,  he  could  not  have  now 
exercised  it,  because  the  defendant's  deeds,  without  any 
reservation  as  to  gates,  bars  or  fences  being  placed  upon  the 
way,  had  been  registered  before  the  plaintiffs  deeds,  as  already 
noticed.  *'  Every  deed  must  be  taken  most  strongly  against 
the  grantor."  S  Kenfs  Com,,  514.  Again,  (same  page),  **  The 
general  rule  is  that  when  the  use  of  a  thing  is  granted, 
everything  is  granted  by  which  the  grantee  may  have  and 
enjoy  such  use."  The  grant  to  the  defendant  of  the  way  in 
question  reserves  no  right  whatever  to  encumber  it  in  any 
way,  and  does  not  even  limit  it,  as  it  was  reserved  in 
Farnsworth's  deed  to  McGormacks,  "  for  the  use  of  the  brick- 
yard only  f  and  I  do  not  think  that  we  are  at  liberty  to 
attach  to  the  deed  any  qualification  or  restriction  which  the 
grantor  himself  does  not  wish  or  omitted  to  express.  I  am 
therefore  of  opinion  that  the  defendant  was  justified  in 
removing  the  gate,  provided  he  did  no  more  injury  to  the 
plaintift's  property  than  was  necessary  for  that  purpose.  But 
in  answer  to  the  defendant's  pleas  of  justification  on  that 
ground  the  plaintiff  replies  that  the  defendant  committed 
trespasses  in  excess  of  the  alleged  ri^ht,  and  if  there  is  no 
evidence  to  support  such  replication,  the  verdict  which  was 
entered  by  consent  for  one  dollar  in  favor  of  the  plaintifiB 
must  be  set  aside. 

The  evidence  on  the  part  of  the  plaintiff  would  have  been 
sufiicient  if  the  bare  opening  of  the  gate  and  leaving  it  open 
would  have  been  snch  an  excess  as  is  pleaded,  but,  if  I  am 
correct  in  coming  to  the  conclusion  that  he  had  no  right  to 
place  it  there  at  all,  and  that  the  defendant  was  justified  in 
removing  it  altogether,  then  the  question  lis,  was  the  latter 
guilty  of  trespass  in  exercimng  his  right  to  remove  it  ?    The 
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plaintiff  says  that  the  defendant  informed  him  that  he  told 
his  man  to  cut  the  gate  down  if  he  found  it  closed,  but  the 
gate  was  not  cut  down.  Again  he  says  he  **  saw  Dennison  go 
down,  and  no  other,  and  a  few  minutes  afterwards  the  gate 
was  down,  and  no  other  person  could  have  done  it."  This 
was  between  the  27th  of  June  and  the  26th  of  Jul3\  On 
that  day,  the  27th  June,  Samuel  Fitzrandolph  saw  Dennison 
tear  down  the  middle  gate,  but  he  adds ,  '  I  don't  know  of 
any  injury  to  the  gate ;"  and  the  plaintiff  himself  does  not 
say  that  any  injury  was  done  on  any  occasion  on  which  he 
saw  plaintiff  remove  the  gate,  beyond  the  removal  itself* 
Frederick  McCormack,  plaintiff's  son, says ;  "I  have  frequently 
seen  the  middle  gate  torn  down  between  the  27th  of  June  and 
the  26th  of  July  by  Dr.  Dennison  and  his  men.  The  gate 
was  set  in  a  socket,  with  an  iron  band  at  the  hinge  side,  and 
there  was  a  hook  and  staple.  The  gate  was  thrown  on  the 
ground.  The  band  was  broken.  I  used  to  fix  the  gate  up 
when  I  found  it  down.  It  was  every  other  day  taken  off  in 
this  way."  If  the  hinge  and  the  band  were  broken  on  the 
27th  of  June,  which  was  the  only  day  on  which  the  defendant 
was  seen  tear  it  down,  it  is  not  easy  to  understand  how  it 
could  be  kept  up  after  that  to  the  26th  of  Ju4y,  according  to 
Frederick,  who  says,  referring  to  that  period ;  "  I  used  to  fix 
the  gate  up  when  I  found  it  down.  It  was  every  other  day 
taken  off  in  that  way."  The  plaintiff  says ;  "  The  hinges 
were  broke  and  the  gate  kept  off."  Prol&ibly  it  could  not  be 
well  kept  on  after  the  hinges  were  broken.  It  is  worthy  of 
remark  that,  although  this  witness,  (Frederick,)  says  on  his 
direct  examination  that  he  frequently  saw  the  gate  torn  down 
by  the  defendant  and  his  men  during  that  time,  he  says  on 
cross-examination  ^  "  I  can't  say  that  I  saw  Dennison  himself 
take  down  the  gate."  If,  as  he  6ay%  he  saw  it  done  frequently, 
it  was  an  easy  matter  to  ascertain  whether  or  not  those  who 
did  the  work  acted  at  the  instance  of  the  defendant.  He 
does  not  even  say  who  the  parties  were,  or  that  the  defendant 
was  present  Obed  Mitchell  was  a  servant  of  the  defendant, 
who  told  him  to  leave  the  gate  open.  He  says ;  "  He  offered 
me  an  axe  to  cut  it  down ;"  but  there  is  no  evidence  that  it  wns 
BO  cut  down.  Mere  direction,  unless  acted  upon,  will  not 
constitute  a  trespass,  and  I  have  no  doubt  the  truth  is  that  it 
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was  not  carried  into  effect.  This  is  the  evidence  of  excess 
produced  on  the  part  of  the  plaintiff,  and  its  weakness  must 
be  admitted,  even  if  uncontradicted. 

Then,  on  the  part  of  the  defendant,  we  have  his  own 
evidence,  in  which  he  says  ;  "  I  removed  the  middle  gate.  I 
did  not  break  it.  I  left  it  open  and  put  a  stick  against  it.  I 
took  it  off  a  little  while  before  the  action  and  threw  it  beside 
the  fence."  And  then  he  says ;  "  I  opened  the  gate  because 
it  was  in  my  way,  and  left  it  open.  When  I  left  it  off  the 
hinges  I  was  going  to  shew  a  man  about  brick.  I  did  not 
break  the  gate  to  ray  knowledge."  He  further  says  that  his 
property  has  the  brickyard  on  it ;  but  in  the  view  I  take  of 
this  case,  I  think  that  fact  is  unimportant.  The  only  injury 
to  the  gate, — in  fact,  the  only  thing  that  can  be  urged  as 
excess, — is  the  breaking  of  the  hinge  and  band;  and  the 
defendant,  without  any  contradiction,  says,  first,  that  he  did 
not  injure  the  gate,  and  again,  on  cross-examination,  that  he 
did  not  do  so  to  his  knowledge.  If  he  did  it  he  must  have 
known  it,  and  therefore  I  assume  that  he  did  not  do  it 
personally.  What  he  told  the  witness,  Mitchell,  to  do  was 
not  done,  and  he  is  not  responsible  for  anything  that  may 
have  been  done  without  his  authority.  I  have  some  doubt  as 
to  whether  or  not  the  evidence  sufficiently  shews  that,in  order 
to  remove  the  gate  and  keep  it  removed,  it  was  not  necessary 
to  remove  the  hinge  and  band;  but  it  is  not  necessary  to 
decide  the  case  on  that  point.  I  am  of  opinion  that  the 
verdict  must  be  set  aside  with  costs. 

If  the  objection  had  been  taken,  either  at  the  trial  on  a 
motion  for  nonsuit,  or  at  the  argument,  that  the  certificate  of 
registry  had  not  been  sufficientl}'^  proved,  I  would  most 
undoubtedly  hold  that  the  evidence  of  prior  registry  was  not 
sufficient,  as  we  held  in  the  case  of  Gould  v.  McOregor, 
1  R.  &  G.,  339,  in  which  case  the  objection  was  taken 
both  at  the  trial,  on  a  motion  for  nonsuit,  and  at  the  agument. 
Here  no  such  objection  was  taken  at  any  time,  but,  on  the 
contrary,  we  had  submitted  to  us  unquestioned  at  the 
argument  the  printed  evidence  of  facts  upon  which  to  base 
our  decision,  shewing  the  prior  registry  of  the  defendant's 
title.  As  the  correctness  of  that  evidence  was  not  questioned 
either  at  the  trial  or  at  the  argument  of  this  case, — differing  in 
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that  respect  from  the  case  of  Oovld  v.  McGregor, — I  take  it  that 
counsel  on  both  sides  admitted  its  correctness.  U  at  the  trial  the 
evidence  had  been  objected  to,  it  would  have  been  the  clear 
duty  of  the  learned  Judge  who  presided  to  have  rejected  it, 
and  that  fact  would  have*  been  no  doubt  noted  upon  his 
minutes.  And  if  at  the  argument  the  objection  was  raised 
that  the  printed  case  submitted  to  us  was  not  correct,  we 
would  have  ascertained  that  fact ;  but  as  it  is,  I  regard  it  as 
having  been  admitted  by  counsel  on  both  sides  to  be  correct. 
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(Bafore  DteBABBis,  McDoitald,  Smitr,  Jambb  muI  Wiathbbbb,  JJ.) 

PUadinff  in  trupa89,^D(enial  of  Plaintiff* t  poneuion.— Sufficiency  of  plea  tkoA 
the  tand  is  not  plaintiff*t  ae  aiiege^. 

To  an  actfon'  of  impaM  to  laod  defendant  pleaded  among  other  pleas,  thit  the  land  mAr 
not  plaintiff  '■  m  alleged.    The  yerdioC  vaa  for  plalntifl^ 

field,  by  McDo«Aii»k  CL  J.  and  WiATflMai^  J.,  thai  the  phOiitUrft  poaMMton  was  pal  Is 
tene  by  the  plea. 

By  MoDoKALo  and  Jimv,  J  J.,  f&at  the  poeieirfon  lAonld  Bare  been  apeclflcally  denied^ 
and  the  plea  was  noteallloient. 

The  Court  being  equally  divided  oa  the  role  for  new  Irtal,  the  role  dropped. 

This  was  an  action  of  trespass,  tried  at  Truro,  in  June, 
1879,  before  Mr.  Justice*  WeatbTehbK.  A  verdict  was  found 
for  plaintiff  for  $4,  and  a  rule  nisi  granted  to  set  it  &side. 
The  rule  was  first  argued  March  5th,  1880,  before  McDonald, 
SMriH,  James  and  Weatherbe,  JJ. 

The  action  was  trespass  to  land  with  counts  for  trover 
and  conversion  of  goods.  Defendant  pleaded  to  the  trespass 
counts : 

1.  Denial. 

2.  That  the  said  land  was  not  the  plaintiff*s  as  alleged. 

3.  That  the  plaintiff  was  not  entitled  to  the  possession. 

4.  Liberum  tenementum,* 


*  The  decision  tomed  wholly  on  the  question  of  pleading  and  it  ia  not  considered  neoea- 
sazy  to  prepare  a  stalenent  of  the  tacts  of  the  caae.  The  argnment  as  to  the  facts  i# 
Inserted  oo|y  heeKOse  H  eoold  net  well  be  disenlangled  fnntk  the  aignment  on  the  pleadings. 


Digitized  by  VjOOQIC 


JANTTAEY,    1882.  83 

^iff^y*  Q-  G'f  for  plaintiff,  takes  the  objection  that  the 
defendant  has  not  by  his  pleas  raised  an  issue  as  to  plaintiff's 
possession,  citing  ChAirdvwardens  v.  VoAi^ian,  2  R.  &.  0.,  348. 

Meagher. — This  point  was  not  taken  at  the  trial.  Our 
plea  that  the  land  is  defendant's  raises  a  sufficient  issue,  being 
denied  by  plaintiff.  L.  R,  7  Q.  B.  ^4,  shaws  that  the  Judge 
at  the  trial  is  bound  to  try  su.ch  issues  as  are  raised  by  the 
pleadings  on  the  record  An  amendment  may  be  made  at 
the  argument  Day^s  Common  Lww  Procedure  Ad;,  section 
SS2. 

Weatherbb,  J. — The  question  with  me  is  whether  denying 
that  the  land  was  the  plaintiff's  land  is  not  denying  his  pos* 
session.  If  he  is  a  trespasser  and  you  have  denied  his  right  of 
posse&sion,  it  is  a  question  whether  you  have  not  complied 
with  the  statute. 

Ri^y^  Q-  C. — The  English  statute  differs  from  our 
Practice  Act.  Clauses  192  and  ld3,are  not  in  the  English  Act. 
Both  these  clauses  seem  to  shew  that  the  amendment  is  to  be 
ipade  before  or  at  the  trial.  Amendments  are  not  as  «f 
course.-  They  appeal  to  the  discretion  of  the  Judge,  who  must 
decide  whether  they  are  meritorious  or  not,  and  the  Judge  at 
nisi  prine,  having  the  facts  before  him,  is  the  proper  person 
to  decide.  The  title  and  right  to  possession  are  not  settled 
by  these  pleas.  It  may  be  true  that  the  defendant  has  the 
legal  title,  and  yet  the  plaintiff  may  be  entitled  to  maintain  his 
action.     Defendant's  title  is  no  answer  to  an  action  of  trespass. 

{Weathebbe,  J. — But  he  would  not  be  entitled  to  recJ^ver  if 
he  had  no  possession  and  title  appeared  to  be  in  the  defendant.) 
Here  the  possesssoa  is  admitted  by  there  being  no  plea  denying 
it.  (Cites  Day^  216,  as  to  the  disci^etion  of  the  Court  in  case 
of  amendment.)  It  is  a  discretion  to  be  exercised  on  the  facts 
of  the  particular  case.  The  application  is  not  made  within  a 
reasonable  time.     Wood  v.  Orimmer,  10  B.  &  C,  689. 

Meagher  cited  Bigelow  on  Estoppel,  26  ;  ^0  U.  C  Q.  B,,  611 ; 
IS  M.  <b  W.,  215, 

Bigby,  Q.  C,  cited  Bigelow,  25,  26,  as  to  estoppel 
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The  Court  being  equally  divided  on  the  question  as  to  the 
pleadings  on  this  argument,  no  judgment  was  given,  but  the 
eause  was  ordered  to  be  re-argued.  The  second  ai^ument  was 
held  before  DesBarres,  McDonald,  Smith,  James  and 
Weatherbe,  JJ.,  March   11th,   1881. 

Orakam,  in  support  of  rule. — If  a  party  claims  under  a 
deed,  possession  of  a  part  is  possession  of  the  whole,  but  there 
is  nothing  to  shew  that  the  plaintiflTs  deed  includes  this  7^cu3 
at  all.  Where  a  party  claims  by  mere  possession  he  must  do 
so  by  certain  and  well  defined  boundaries.  Plaintifi'  has 
no  title  to  or  possession  of  the  locus.  He  has  been  out  of 
possession  for  longer  than  the  statutable  period.  There  is  no 
evidence  where  the  100  acre  lots  are  or  where  the  Cobequid 
road  is,  which  are  referred  to  in  the  description.  There  is  no 
evidence  to  show  where  the  intervale  is. 

■mg^Vi  Q'  f^'i  was  called  upon  by  the  Court. — We  have 
three  boundaiy  lines  fixed,  on  one  side  the  Bacon  line,  on 
another  the  Samuel  Stewart  line,  and  on  a  third  the  Cobequid 
Hill  Road  lots.  On  the  fourth  side  we  have  a  line  admitted 
by  the  defendant  as  his  southern  and  onr  northern  boundary. 
In  Hoaferman  v.  HosterTnan,  (not  reported,)  where  the 
metes  and  bounds  in  the  description  in  the  deed  did  not 
enclose  any  land,  the  Court  allowed  parol  evidence  to  be 
given.  Taylor  on  Evidence,  p.  996,  sec.  1194 ;  also  sections 
1224  and  1226.  There  is  no  plea  denying  the  plaintiff's 
actual  passession.  Grotto  v.  Farish,  Thomson's  Rep.,  221 ; 
Churchwardena  v.  Vaughan,  2  R.  &  C,  438.  In  the  latter 
tase  the  plaintiffs  never  had  any  actual  possession.  The 
plea  dtnying  the  plaintiff's  property  is  not  sufficient,  for  one 
party  may  have  the  possession  and  another  the  propei*ty. 
Neither  is  it  sufficient  to  deny  that  the  plaintiff  is  entitled 
to  possession,  for  a  party  ioaay  have  possession,  though  he  be 
not  entitled  to  it  and  may  maintain  trespass.  A  verdict  will 
not  be  set  aside  for  misdirection  unless  the  jury  have  been 
influenced.    1  N.<1:  M.,  598  ;  4-  Bing^  483. 

G,  J.  TownshencL — We  were^  not  allowed  to  show  where 
the  Cobequid  Road  lots  were,  except  by  producing  deeds 
which  do  not  exist.  The  survey  was  a  hundred  years  old. 
What  we  proved  was  a  base  line  upon  which  a  number  of 
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lots  known  as  the  Cobequid  Road  lots  were  cornered. 
{Weatherbb,  J. — ^You  would  not  have  bad  the  only  evidence 
that  may  save  you  if  I  had  not  pointed  out  the  insufficiency 
of  the  evidence  produced.)  There  never  had  been  any  dipute 
about  the  locality  of  this  lot.  The  deed  under  which  Noiles 
claimed,  if  correct,  would  have  run  right  up  to  Stewart's  line 
and  taken  the  whole  line,  embracing  everything  contained  in 
our  deed.  We  had  a  great  deal  of  evidence,  which  was 
refused,  to  show  that  Samuel  Stewart's  name  had  been 
substituted  by  mistake  for  that  of  John  Stewart.  The 
<}efendant's  father  distinctly  admitted  the  line  between  the 
parties.  (Weatherbe,  J. — Your  only  difficulty  is  to  show 
that  the  boundaries  of  your  deed  embrace  this  land  with  that 
occupied.)  I  am  coming  to  that.  We  have  evidence  showing 
the  base  line  of  the  Cobequid  Hill  Road  lots.  Duncan,  the 
surveyor,  speaking,  it  is  to  be  presumed,  from  experience, 
alludes  to  the  line  called  the  base  line  of  the  Cobequid  lots. 
He  knows  it  as  that  line,  and  the  jury  have  believed  him. 
(Weatherbjs,  J. — There  is  nothing  in  the  deed  about  a  base 
line.)  There  is  something  about  the  rear  line,  and  it  is  the 
same  thing.  It  is  undisputed  that  this  is  the  base  line,  and 
all  I  need  to  do  is  to  show  that  there  was  evidence  from  which 
the  jury  could  locate  the  land.  The  land  was  bounded  on 
the  west  by  Bacon's  land.  There  is  enough  evidence  as  to 
where  that  is.  The  evidence  is  that  Bacon  lived  west  of  the 
west  line  on  the  plan.  (Weatherbe,  J. — Is  it  enough  to 
prove  where  Bacon  lived  ?  Must  you  not  prove  hi«  land  ?) 
I  don't  think  we  are  bound  to  prove  the  titles  of  all  the  people 
around.  I  think  we  need  only  prove  that  he  lived  on  the 
adjoining  land.  (Weatherbe,  J. — You  have  proved  that 
Bacon  lived  half  a  mile  away,  and  only  occupied  a  few  acres.) 
That  merely  refers  to  his  clearing.  (Weatherbe,  J. — If  you 
can  prove  Bacon's  line  all  else  would  go.)  There  is  evidence 
of  Bacon^s  line;  evidence  enough,  at  all  events,  to  go  to  a 
jury.  The  northern  boundary,  I  think,  is  most  conclusively 
fixed.  It  is  by  Eeever  and  EkL  Noiles'  land.  We  know 
where  Noiles'  land  is.  The  brother  of  defendant  says  his 
father  lived  on  the  lot  north  of  the  lot  in  dispute.  Evidence 
may  be  given  &f  admissions  in  disparagement  of  title.  Taylor 
4f7i  Evidence  vol.  1,  sec.  684. 
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OraJiamy  in  reply. — The  question  of  the  plea  is  not  a  very- 
serious  matter,  and  is  not  one  that  the  Court  would  favor^ 
In  the  appeal  Court  it  eould  be  easily  ermedied.  This  is  not  the 
case  of  the  Ckurchufarcbna  v.  Yaughwa,  (2  R  &  C,  438.)  We 
have  an  informal  plea  on  the  record.  The  plea  is  that  the  party 
was  not  in  possession  of  said  land,  instead  of  what  it  should 
be,  (for  I  don't  know  what  it  should  be  under  the  case  oi 
Churdituardens  v.  Vauffhofn^  I  think,  in  ord^r  to  be  logical,, 
if  the  writ  says  that  the  plaintiff  was  possessed,  then  the  plea 
would  say  that  he  was  not  possessed,  bixt  when  the  writ  is  for 
a  trespass  upon  lands  of  the  plaintifl^  the  logical  plea  is  that 
the  land  was  not  the  land  of  the  plaintifE  There  is  no- 
allegation  here  in  the  writ  that  the  land  was  in  the  possessioa 
ot  the  plaintiff.  The  point  not  having  been  taken  at  the 
tiial,  cannot  be  taken  here.  Halihw^to^i  v.  Molloy,  James,  246 ; 
16  C.  R,  477;.  5  E.  <k  5.,  263.  The  American  doctrine,  as  we  may 
call  it,  adopted  in  Canard  v.  ItvIt^,  James,  31,  has  been  much 
modified.  It  was  that  a  party  having  possession  of  a  piece  of 
intervale  had  possession  co-extensive  with  the  boundaries  of 
his  deed  if  there  were  no  adverse  possession.  But  the  metes  and 
bounds  in  the  deed  must  be  specific.  It  must  not  be  dug  out 
with  a  great  deal  of  effort.  The  recorded  deed  in  the  United 
States  was  notice  that,  though  the  party  was  not  in  possession 
of  the  whole,  he  claimed  by  specific  metes  and  bounds.  It  was- 
a  very  good  doctrine  to  adopt  But  where  twa  persons  give 
deeds  of  the  same  ground,  one  must  give  way.  I  would  be 
precluded  from  saying  a  word  if  the  descriptions  were  specific 
AngeU  on  LimiUUions,  440t  Where  one  piece  of  wilderness 
land  is  bounded  by  another  piece  of  wildernesf»,  and  there  ia 
no  reference  to  stakes  or  lines  in  the  deed,  it  is  certainly  not 
within  Cy/natd  v.  Irvine.  There  is  a  line  mentioned  in  the 
last  deed,  but  it  commences  nowhere.  ^  Pugdei^,  233; 
AngeU  en  Limitatioms,  430  ;  6  Allen's  (N.  B.}  Repe.,  59w  In 
the  New  Brunswick  eases  the  Judges,  have  been  limiting  and 
restricting  the  doctrine  that  possession  of  the  part  gives- 
possession  of  the  whole  as  far  as  possible.  Chief  Justice 
Carter  said  that  the  reasons  given  by  Chief  Justice 
Haliburton  were  not  such  as  to  carry  conviction  to  his  mind,, 
and  that  it  was  not  called  for  by  the  circumstances  of  the 
case.    (DesBarres^  3^. — It  is  only  the  opinion  of  one  Ckie£ 
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Justice  against  another.  We  are  bound  by  Cvrnard  v.  Irvine.) 
The  citation  from  AngeU  on  Limitaiiona^  430,  shews  that 
where  one  party  goes  in  under  color  of  title  and  another 
subsequently  makes  a  similar  claim,  the  first  party  will  hold 
to  the  exclusion  of  the  second. 

The  Court,  now,  (January  14th,  1882,)  delivered  judg- 
ment : — 

Weatherbe,  J. — The  first  and  second  counts  of  the 
declaration  are  for  breaking  and  entering  plaintiff's  land,  etc. 
The  defendant,  Noiles,  pleaded  to  these  counts. 

First.    A  denial  of  the  acts  complained  ol 

S^nd.  That  the  said  land  was  not  the  plaintiff's,  as 
alleged. 

Third.  That  the  plaintiff*waB  not  entitled  to  the  possession 
of  said  land. 

Fourth.    Lihei^um  tenementum. 

Plaintiff  had  a  verdict,  and  on  argument  of  a  rule  nisi  to 
set  it  aside  it  was  contended  by  plaintiff's  counsel  that, 
assuming  plaintifi  has  failed  to  prove  legal  title  to  the  land, 
which  I  think  he  has  not  made  out,  the  defendant  being  a 
mere  wrong-doer,  and  not  having  traversed  the  plaintiff's 
possession,  that  possession  must  be  taken  to  be  admitted,  and 
the  verdict  therefore  should  stand.  Our  statute  law  respecting 
pleading  to  such  actions  as  this  is  copied  substantially  from 
the  English  rules  of  1852  and  1853  which  abolished  general 
issues  in  the  sense  in  which  the  term  was  used  previous  to 
4  William  IV.  Section  145  of  cap.  94  of  our  statutes, 
providing  for  pleading  to  actions  for  trespass  to  land,  is  copied 
substantially,  and  that  part  of  it  now  in  question  literally, 
from  the  English  rule.  The  English  rule  is  as  follo.ws ; — "  In 
actions  for  trespass  to  land  the  plea  of  not  guilty  operates  as 
a  denial  that  the  defendcmt  committed  the  trespass  alleged, 
in  the  place  mentioned,  hvi  not  as  a  denial  of  the  plaintiff's 
possession  or  right  of  possession  of  that  place,  which  if 
intended  to  be  denied,  must  be  traversed  specifically!'  Section 
145  of  our  statute  reads  thus ; — "  In  actions  for  trespass  to 
land  a  plea  that  the  defendant  did  not  commit  the  trespass 
complained  of  shall  operate  as  a  denial  that  the  defendant 
committed  tite  trespass  alleged  in  the  place  mentioned,  but  not 
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aa  a  denial  of  the  plaintiff's  possession  or  right  of  possession 
of  that  place,  which  if  intended  to  he  denied  must  he  traversed 
spedaUijy  It  must  be  apparent  that  these  are  the  only  words 
of  the  English  rules  and  our  Act  which  are  in  the  slightest 
degree  involved  in  the  discussion  of  this  question.  The 
authorities  under  the  English  rule,  containing  the  very  same 
words  which  our  Legislature  has  adopted,  are,  I  should  say, 
the  proper  guide  for  us,  whatever  may  be  our  views  of  the 
rules  themselves  or  the  authorities;  and  we  knoW,  moreover* 
that  the  rules  were  drawn  by  very  learned  persons.  These 
words  formed  the  subject  in  England  for  several  years  of  much 
controversy.  This  question  now  before .  us,  namely,  whether 
the  plea  denying  that  the  land  is  the  land  of  the  plaintiff,  as 
alleged,  traverses  the  plaintiff's  possession,  never  was  doubted 
or  questioned  in  England,  and  but  for  a  controversy  on  a 
different  question,  arising  out  of  words  to  be  found  in  this 
section  145,  we  would  have  no  English  authority  of  which  I 
am  aware  directly  on  the  interpretation  of  these  words.  That 
controversy,  however,  has  called  forth  from  the  great  legal 
minds  engaged  in  it,  both  on  the  Bench  and  at  the  Bar^ 
language  which,  I  must  say  with  all  deference,  causes  me 
surprise  that  the  question  was  ever  raised  here,  or  once  being 
raised,  that  it  was  not  set  at  rest  with  a  result  the  reverse  of 
that  which  we  have  to  meet.  Heath  v.  MiUward,  2  Bing.  N.  C, 
98,  was  argued  in  the  Queen's  Bench  the  next  year  after  the 
new  rules.  The  action  was  trespass  for  breaking  and  entering 
plaintiff's  close,  and  the  pleas  were,  1st,  not  guilty ;  2nd,  that  the 
close  was  not  the  close  of  plaintiff;  and  3rd,  liberum  tenement 
turn.  There  was  a  verdict  on  the  second  issue  for  defendant, 
possession  being  proved  in  plaintiff,  with  leave  to  move  to 
enter  it  for  plaintiff,  property  being  found  in  neither  plaintiff 
nor  defendant. 

The  argument  of  plaintifTs  counsel  was  that  the  second 
plea  put  in  issue  only  the  possession  of  plaintiff,  and  not  his 
title.  Defendant's  counsel  argued  that  this  plea  put  in  issue 
the  plaintiffs  property,  and  contended  that  he  should  have 
proved  property.  Tindal,  C.  J.,  said  ;  "  I  think  that  the 
second  plea,  on  which  the  whole  enquiry  arises,  was  intended 
to  deny  the  plaintiff's  possession  of  the  close  in  dispute."  Here 
it  was  assumed  on  all  sides  what  is  now  in  dispute.    Browne 
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V.  Datvson,  12  Ad.  &  EIL,  624,  also  in  the  Queen's  Bench,  is  to 
the  same  effect.  Pumell  v.  Young,  3  M.  &  W.,  288,  was 
decided  in  the  Exchequer  Court  in  1838.  Hitherto  it  had 
been  held  that  the  plea  in  question  put  in  issue  no  more?  than 
the  question  of  possession.  Parke,  B.,  said,  in  referring  to 
the  decision  of  Tindal,  0.  J. ;  "  But  the  plea  denying  the 
close  to  be  the  plaintiff's,  since  the  new  rules,  is  a  denial  of  the 
plaintiffs  title  to  the  close  to  the  same  extent  that  he  would 
have  been  obli^d  t©  prove  it  under  the  general  issue,  that  is, 
it  is  a  denial  of  possession  if  the  defendant  was  a  wrong-doer, 
if  otherwise,  of  the  right  to  the  possession."  And  he  added  ; 
"  But  on  either  supposition  it  is  necessarily  a  denial  of  title, 
for  even  in  the  former  case  possession  is  title  against  a  wrong- 
doer, and  therefore  the  plea  raises  a  question  of  title  in  the 
action."  Lord  Chief  Justice  Tindal  was  of  opinion  that  the 
plea  that  the  close  was  not  the  plaintiff's  traversed  only  the 
possession,  and  he  said  he  saw  no  reason,  if  defendant  wished 
to  traverse  his  tUley  why  he  should  not  allege  that  the  close 
is  not  in  the  plaintiff's  possession  or  is  not  the  plaintiff's 
property.  In  1840,  in  Brown  v.  Dawson,  the  question  was 
raised  under  the  new  rule  in  trespass  for  breaking  jind  entering 
a  room.  Pleas  were  1st,  not  guilty,  and  2nd,  that  the  said  room 
was  not  the  room  of  plaintiff.  Lord  Denman,  in  giving  judg- 
ment, on  the  authority  of  Heath  v.  Milward,  (supra,)  calls  the 
second  plea  ^  plea  of  possession.  He  said  ;  **  We  agree  that 
the  question  of  title  is  not  to  be  raised  on  a  plea  of  possession." 
Then  in  1843  came  the  case  of  Whittington  v.  BoaU, 
6  Q.  B.,  139,  establishing  that, — to  use  the  words  of  the 
reporter's  head  note, — "  in  trespass  quare  clausufn  fregit,  if 
issue  be  joined  on  a  plea  that  the  close  was  not  the  property 
of  the  plaintiff  in  manner,  etc.,  the  plaintiff^s  case  is  established 
if  he  proves  possession  ;  and  the  defendant  cannot,  on  such 
pleadings,  offer  evidence  of  title  in  himself."  The  action  was 
trespass  in  breaking  and  entering  plaintiff's  orchard,  and 
taking  apples  from  the  trees.  There  were  only  two  pleas,  1st, 
not  guilty,  and  2nd,  that  the  said  close,  trees,  apples  and  fruit 
"  were  not  the  property  of  the  plaintiff  in  manner  and  form, 
etc."  It  was  admitted  all  round  that  this  plea  was  "  a  denial 
of  the  plaintiff's  possession,"  which  was  reqtiired  by  the  new 
roles,  as  by  our  section   145,   to  "be  traversed  specially." 
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There  was  a  verdict  for  plaintiff  under  the  direction  **  that  as 
the  case  stood  possession  would  be  the  evidence  of  title,  and 
would  decide  the  question  of  property,  and  that  the  jury  had 
nothing  to  do  with  the  right  of  the  lord  and  the  copyholders, 
but  that  he  who  was  in  possession  was  the  proprietor  till 
someone  appeared  who  had  a  better  title."  It  was  contended 
that  this  was  misdirection.  The  language  of  Parke,  B.,  in  the 
Exchequer  Court,  in  deciding  Pumdl  v.  Tovmg,  already 
mentioned,  was  relied  on  in  support  of  the  argument  that  the 
second  plea  raised  the  issue  whether  plaintiff  or  defendant 
had  the  better  title.  Lord  Denman,  in  commenting  on  words 
of  the  new  rules  identical  with  our  Act,  said ;  "  The  plea  that 
the  close  is  not  the  close  of  the  plaintiff  is  not  a  traverse  of 
the  possession  or  right  of  possession  of  the  plaintiff  in  the 
forvis  of  the  new  rules,  but  it  is  a  traverse  of  a  material 
allegation  in  the  plaintiffs  declaration,  and  the  effect  of  such 
a  traverse  is  to  be  considered  according  to  the  ordinary  rules 
of  pleading.  As  mere  possession  is  sufficient  to  maintain 
trespass  against  anyone  who  cannot  show  better  title,  the 
plaintiff's  allegation  that  the  defendant  broke  the  close  of  the 
plaintiff  is  satisfied  pi^ima  fade  b}^  proof  that  the  defendant 
broke  a  close  in  possession  of  the  plaintiff,  and  this  is  not  only 
pHma  facie  but  ultimately  sufficient  against  any  one  who 
cannot  avoid  the  effect  of  it  by  showing  that,  notwithstanding 
the  actual  possession  by  the  plaintiff,  he,  (the  de^ndant,)  has 
a  right  to  it.  *  *  *  *  If  then  the  traverse  means  more 
than  that  the  close  is  not  in  the  possession  of  the  plaintiff, 
it  is  larger  than  the  allegation  in  the  declaration  which  it 
traverses,  and  which  asserts  no  higher  or  better  title  than  is 
supported  by  mere  possession  against  a  defendant  who  shows 
no  title  whatever  in  himself  nor  in  any  one  under  whom  he 
claims."  This  was  decided  by  Denman,  C.  J.,  and  Williams, 
CoLERiBOE  and  Whitman,  JJ.,  and  they  expressed  their 
dissent  from  the  language  of  Farke,  B.,  in  Purnell  v.  Tonng. 
The  same  question  in  the  same  year  arose  in  the  Court 
of  Exchequer,  and  Parke,  B.,  with  the  concurrence  of  Lord 
Abinger,  C.  B.,  and  Gurnet,  B.,  said,  in  Harrison  v.  Dixon, 
12  M.  &  W.,  145;  **  This  Court  and  the  Court  of  Queen's 
Bench  have  certainly  come  to  a  different  decision  on  the  same 
point,  the  Court  of  Queen's  Bench  having  held  that  there 
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ought  to  be  a  special  plea  in  order  to  dispute  the  plaintiff's 
title  as  distinguished  from  the  mere  possession ;  we  have 
thought  differently."  The  point  came  up  in  the  Exchequer 
Chamber  in  Error  from  the  Court  of  Exchequer  in  1848,  when 
in  the  case  of  Jones  v.  Chapman,  2  Ex.,  802,  Whittivgton  v. 
Boaxdl  was  overruled  by  Wilde,  C.  J.,  Coltman,  Maule, 
Erle  and  Wiluams.  J  J.,  (Coleridge  and  Whitman,  J  J., 
who,  with  Williams,  J.,  decided  the  latter  case,  dissenting,)  and 
the  question  was  set  at  rest.  The  declaration  stated  that  the 
defendants  broke  and  entered  a  certain  dwelling  house  of  the 
plaintiff.  Pleas — Ist^  not  guilty,  2nd,  that  the  said  dwelling 
house  was  not  the  dwelling  house  of  the  plaintiff,  modo  etformcu 
tV^iiXiAMS,  J.,  commenting  on  the  language  of  the  rule,  which 
he  condemns  as  not  happily  chosen,  says  of  the  allegation  in 
the  writ;  "It  is  true  that  by  the  terms  of  the  rule,  taken 
litei-ally,  it  is  not  this  allegation,  but  the  plaintifi^s  possession 
or  right  of  possession  which  is  to  be  titkversed.  But  it  is  a 
principle  of  pleading  that  a  defendant  cannot  trave^^ae  any 
matter  which  is  not  alleged  or  necessarily  implied  in  the 
declaration^  and  possession  or  right  of  possession  is  only 
alleged  or  necessarily  implied  in  a  declaration  in  trespass 
qiuire  dauswm  fregit  as  being  asserted  in  the  allegation  that 
the  close  in  which,  etc.,  is  the  close  of  the  plaintiff.  If  this 
be  so  then  the  defendants  in  the  present  case,  inasmuch  as  by 
the  plea  in  question  they  have  denied  the  plaintifi's  allegation 
that  the  dwelling  house  in  which,  etc.,  was  his  dwelling  house^ 
have  specially  traversed  the  plaintiff's  right'  of  possession 
thereof  within  the  meaning  of  the  new  rules."  *  *  There 
is  not  a  word  in  the  language  of  any  of  the  seven  eminent 
Judges  who  sat  in  this  case  to  raise  a  doubt  that  the  plea  in 
the  case,  which  is  identical  with  that  under  consideration/ 
traversed  the  plaintiff's  possession.  They  all  deliver  written 
opinions ;  they  all  confirm  the  view  which  I  now  support ; 
five  of  them  go  further  and  hold  that  this  plea  does  more  than 
traverse  the  possession,  it  traverses  the  right  of  possession  and 
puts  in  issue  the  plaintiff's  title  as  well  as  the  naked  possession^ 
— that  it  permits  the  defendant  to  prove  the  possession  of  a 
third  person  under  whom  he  claims. 

Grotto  V,  Farish,  Thomp.  N.  S.  Rep.,  291,  and   Church-^ 
wardena  of  FolmoiUh  v,  Vaughckn,  2  R.  &  C,  438,  are  relied 
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on  by  plaintiff.  In  the  first-mentioned  case  the  question,  I 
think,  was  neither  raised  nor  decided.  The  Attorney-General, 
in  shewing  cause  against  a  rule  nisi  to  set  aside  a  verdict  in 
an  action  for  trespass  to  land,  took  the  sole  ground  that  there 
was  nothing  in  the  pleas  to  shew  that  the  plaintiff  had  not 
the  Hght  of  possession,  which,  as  we  have  seen,  is  a  different 
thing  from  a  plea  traversing  possession.  And  the  sol* 
argument  made  upon  the  other  side  was  that  the  plea  denying 
the  trespass  necessarily  implied  a  denial  of  the  possession, 
which  shews  that  the  attention  of  the  Court  was  never  directed 
to  the  plea  that  the  land  was  not  the  plaintiff's,  if  such  a  plea 
was  really  on  the  record.  And  the  judgment  of  the  Court  is 
conclusive  that  nothing  contrary  to  the  law  which  I  have 
read  was  ever  attempted  to  be  decided.  To  the  argument  for 
defendant  that  the  plea  denying  trespass  implied  a  denial  of 
possession,  Buss,  J.,  said  that  since  the  general  issue  had  been 
abolished,  everything  that  was  not  admitted  must  be  denied, 
which  was  the  only  proper  answer  to  such  an  argument. 
That  learned  Judge  did  not  ref^r  to  the  abolishment  of  the 
general  issue  to  meet  the  question  as  to  what  was  a  proper 
traverse  of  the  allegation  in  the  writ  that  the  defendant 
broke  and  entered  the  land  of  plaintiff.  To  meet  the  argument 
that  the  denial  of  trespass  was  a  denial  of  possession,  he  says 
everything  must  be  specially  denied,  which  is  good  law.  Then 
he  repeats  that  remark  by  saying  that  the  first  plea  only 
denies  that  a  trespass  had  been  committed,  which  does  not  . 
deny  a  possession  of  the  land.  Then  he  says  that  the  plea 
that  the  land  is  that  of  the  defendant  does  not  deny  that  the 
possession  is  rightly  in  the  plaintiff,  which  is  good  law.  And 
I  think  he  decides  nothing  further.  And  I  could  not  on 
the  argument  and  cannot  now  see  that  there  was  any  question 
raised  or  decided  as  to  what  is  or  is  not  a  traverse  of  the 
allegation  in  the  declaration  upon  which  possession  is  asserted 
in  the  plaintiff!  There  is  not  and  never  was  in  an  action  of 
trespass  to  land  of  the  plaintiflT  an  allegation  in  terms  of 
possession  to  the  land.  The  allegation  is  that  the  land  is  the 
plaintifl^s.  And  all  that  the  statute  requires  is  that  that  . 
allegation,  if  intended  to  be  denied,  must  be  traversed  specially, 
and  the  only  way  to  traverse  that  directly  is  to  allege  in  the 
plea,  as  the  defendant  has  here  alleged^  that  the  land  is  not 
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the  land  of  plaintiff.  So  much  for  Orotto  v.  Farish,  which 
never  was  at  the  bar,  I  think,  understood  to  touch  the  question 
fLs  to  what  was  a  traverse  of  possession.  And,  to  my  recollection, 
Tlte  Churchwardens  of  Falmouth  v.  Vaughan  (2  R  &  C;  438,) 
took  the  bar  by  surprise.  Touching  this  last  case  I  wish  to  ob* 
serve  with  the  greatest  deference,  that  supposing  it  to  be  cor- 
rectly reported,  there  is  more  than  one  apparent  misapprehension 
touching  the  question  before  us.  In  one  part  of  the  judgment 
it  is  said  that  the  two  pleas  of  defendant  are,  first,  that  the 
land  Ls  not  the  land  of  the  plaintiff ;  and  second,  that  the  land 
is  the  land  of  defendant  On  the  next  page  it  is  asserted 
that  the  plea  there  is  a  simple  dental  that  the  lands  were  the 
lands  of  the  plaintiff,  without  any  express  assertion  as  in 
Grotto  V.  Farish,  that  they  were  the  lands  of  the  defendant, 
as  if  that  might  have  altered  the  case. 

It  must  be  borne  in  mind  that  the  Court  of  Queen's  Bench 
was  shewn  by  the  cases  cited  on  the  argument  of  Gh^otto  v, 
Fariah,  to  have  held  that  the  plea  that  the  close  was  not  the 
plaintiff's  traversed  only  possession,  and  that,  to  traverse  the 
right  to  possession,  or  the  title,  as  was  argued  by  the  Attorney- 
General,  the  defendant  should  allege  that  the  close  is  not  in  the 
plaintifl's  possession,  which  is  a  different  question  altogether 
from  the  present.  I  was  confident,  on  examining  this  point, 
that  if  the  attention  of  the  Court  in  Churchwardens  v. 
Vaughan  had  been  directed  to  it,  the  decision  would  have 
been  different. 

I  have  no  doubt,  whatever,  that  the  pleas  to  the  count  for 
conversion  are  sufficient,  and  I  am  of  opinion  that  the  rule 
nisi  for  a  new  trial  should  be  made  absolute. 

McDonald,  J. — The  first  €md  second  counts  of  the  plain- 
tiff^s  declaration  are  for  trespass  to  land,  &;c.,  the  third  for 
trover  of  logs  and  wood.  To  the  counts  in  trespass,  that  is, 
the  first  and  second,  the  defendant,  Robert  Noiles,  pleaded,  1st, 
a  denial  that  he  committed  the  trespass  complained  of ;  2nd., 
that  the  land  was  not  that  of  the  plaintiff,  as  alleged ;  3rd., 
that  the  plaintiff  was  not  entitled  to  the  land,  and  4th.,  that 
at  the  time,  &c.,  the  land  was  the  land  and  free-hold  of  him, 
the  defendant. 
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Before  proceeding  to  the  consideration  of  the  count  for 
conversion  and  the  pleas  pleaded  to  that  count,  I  will  endea^ 
vour  to  dispose  of  the  questions  which  ariee  under  the  counts 
for  trespass.  They  are  entirely^  questions  of  pleading,  the 
jury  having  found  the  facts  in  favour  of  the  plaintiff,  so  far 
as  such  are  not  admitted  by  the  pleadings.  It  is  necessary  to 
bear  in  mind  that,  but  for  section  145  of  our  Practice  Act^ 
Revised  Statutes,  (4th  Seines  J  chapter  94,  and  the  construction 
put  upon  that  section  by  this  court>  no  serious  difficulty  could 
have  arisen ;  and,  if  that  section  had  been  identical  with  the 
English  rule  of  practice  in  similar  casas,  the  defendant  would 
have  been  entitled  to  recover  under  his  counts  for  trespass, 
unless  protected  by  section  15?)  to  which  I  will  again  refer. 
The  mistake  Ls,  as  it  appears  to  me,  in  assuming  that  they  are 
identical.  The  section  of  our  statute  to  which  I  have  just 
referred  provides  that,  ''  In  actions  for  trespass  to  land  a  plea 
that  the  defendant  did  not  commit  the  trespass  complained  of 
shall  operate  as  a  denial  that  the  defendant  committed  the 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial 
of  the  plaintiff's  possession  or  right  of  possession,  which,  if 
intended  to  be  denied,  must  be  traversed  specially."  The 
English  rule,  which  is  claimed  to  be  identical  with  this  section, 
would  have  been  entirely  so  if  the  words  "  the  plea  of  nU 
guilty ''  had  been  left  out  in  that  rule,  and  the  words  ''  a  plea 
tfiat  the  defendant  did  not  commit  the  trespass  complainAd 
of^  had  been  substituted.  The  plea  of  "not  guilty"  is 
recognised  by  the  English  rules  of  practice  referred  to.  Not  so 
with  us,  as  it  is  entirely  abolished  by  section  152  of  the 
Practice  Act,  Revised  Statutes,  which  enacts  that  "  the  general 
issue  and  all  general  pleas  are  abolished,  and  every  pleading 
shall  specify  particularly  and  concisely  the  facts  intended  to 
be  denied." 

Now  we  are  fully  aware  of  the  numerous  defences  which, 
under  the  general  issue,  until  it  was  abolished,  could  have 
been  given  in  evidence,  and  it  is  not  difficult  to  see  that  if 
that  plea  had  not  been  entirely  abolished  by  section  152  of 
our  own  statute  and  a  different  practice  prescribed  by  that 
and  section  145,  our  courts  would  have  followed  the  course 
of  practice  pursued  in  the  English  courts.  I  must  confesss 
that,  in  my  opinion,  our  statute  is  very  much  preferable  to 


Digitized  by  VjOOQIC 


JANtTARY,   1882.  96 

tlie  English  rule,  and  that  our  decisions,  based  upon  our 
statute,  are  much  more  conducive  to  the  ends  of  justice  and  the 
proper  administration  of  law  than  the  English  decisions,  as 
based  upon  the  rules  of  practice  in  their  courts. 

"  As  tresspass  to  land  is  an  entry  upon,  or  any  direct  or 
immediate  interference  with  the  possession  of  the  land,  it  is 
commonly  described  by  the  term  breaking  and  entering;" 
Bvllen  &  Leake,  258.  And  it  will  not  be  denied  that  posses- 
sion alone  is  sufficient  to  enable  a  party  to  recover  in  that 
action  against  any  person  who  does  not  show  a  better  right. 
When  it  is  alleged  in  a  declaration  that  the  defendant  broke 
and  entered  the  plaintiff's  land,  it  is  not  necessarily  implied 
that  the  latter  was  owner  in  fee  simple,  nor  even  a  tenant  of 
the  close  described,  nor  that  he  had  any  other  title  than  that 
evidenced  by  his  bare  possession,  because  that  possession  is 
quite  sufficient  aa  against  a  party  who  is  not  shown  to  have, 
a  bet^r  right.  And,  as  it  is  necessary  that  he  should  have  the 
possession,  it  would  not  be  enough  to  prove  that  he  had  the 
title  merely,  if  the  question  was  properly  put  in  issue,  while 
another,  in  active  possession,  may  be  entitled  to  recover  for 
the  same  cause  of  action.  Let  us  see,  then,  whether  the 
defendant,  by  his  pleas,  puts  in  issue  that  essential  part  of  the 
plaintiff's  case — the  possession — always  recogni2ed  in  law  as 
impliedly  alleged  in  a  declaration  in  trespass  for  breaking  and 
entering  the  plaintiff's  close,  (B.  <fe  Z.,  358,  note.)  The  first 
plea,  which  only  denies  the  commission  of  the  alleged  trespass, 
clearly  does  not  deny  such  possession.  Neither  does  the 
second,  which  only  says  that  the  land  was  not  that  of  the 
plaintiff,  because  that  denial  is  quite  consistent  with  the 
plaintiff's  being  in  possession  and  with  his  right,  in  virtue  of 
that  possession,  to  succeed  even  against  the  owner  of  the  soil 
or  the  reversioner.  The  third  plea,  which  only  says  that  the 
defendant  was  not  entitled  to  the  possession,  is  no  answer, 
because  that  may  be  true,  as  between  him.  and  the  owner  of 
the  soil,  and  yet  his  possession,  in  fact,  might  give  him  a  right 
of  action  against  a  defendant,  not  being  the  owner ;  and  the 
fourth  plea,  which  only  alleges  that  the  land  was  the  freehold 
of  the  defendant,  does  not,  for  similar  reasons,  put  the  posses- 
sion in  issue.  Section  145  declares  that,  in  actions  of  trespass 
to  lands,  the  plaintiff's  possession,  if  intended  to  be  deniedj 
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must  be  "  traversed  specially/'  and  section  152  abolishes  the 
f2;eneral  issue  and  all  general  pleas,  and  declares  that  "  every 
pleading  shall  specify  particwlarly  and  concisely,  the 
facts  intended  to  be  denied."  Was  the  fact  of  possession 
intended  to  be  denied  here  ?  If  not  the  defendant's  case  is 
given  up.  If  it  was  so  intended,  is  it  specified  ''  particularly 
and  concisely,"  as  our  statute  demanded  ?  I  think  not.  And, 
if  in  England,  there  was  either  a  statute  or  a  rule  of  Court 
binding  as  a  statute  like  this,  (sec.  152),  can  it  be  said  that 
English  Courts  would  ignore  them,  as  we  are  asked  here  to 
ignore  the  plain  words  of  our  act  ?  I  mention  this  independ- 
ently of  section  145,  which  is  claimed  to  be  similar  to  one  of 
the  English  rules.  It  is  not  contended  that  they  have  a  rule 
similar  to  section  152,  while  is  applicable  here  in  all  cases. 

In  view  of  that  statute  it  seems  to  me  that  reason  alone 
should  lead  us  to  the  conclu5don  that,  under  the  pleas  of 
Robert  Noiles  there  is  no  denial  of  the  plaintiff's  possesion 
at  the  time  of  the  alleged  trespass.  But  we  have  authority 
also  to  guide  us.  I  mean  the  authority  of  our  own  Court  in 
the  several  decisions  given  since  the  present  statute  waa 
passed.  Up  to  this  point,  I  have  dealt  with  the  pleits  of 
Robert  Noiles  alone  because  he  pleaded  separately,  and  his 
pleas  are  more  comprehensive  than  those  of  his  co-defendants, 
Peter  Noiles  and  Placid  Arsino,  who  only  pleaded  a  denial  of 
having  committed  the  alleged  injuries.  It  is  not  necessaiy 
further  to  refer  to  their  pleas  to  the  counts  in  trespass,  as 
they  deny  nothing  but  the  commission  of  the  alleged  trespass, 
which  the  jury  have  found  for  the  plaintiff.  The  case  then 
stands  in  this  position,  under  the  counts  for  trespass,  that 
the  defendants,  not  having  specially  pleaded  a  denial  of  the 
plaintiff's  possession,  must  be  taken  to  have  admitted  it ;  and, 
without  an  amendment  of  his  pleas,  he  cannot,  as  I  think, 
succeed.  That  amendment  has  been  moved  for,  at  the  argu- 
ment, and,  while  I  hold  that  the  Court  has  the  power  so  to 
amend,  under  the  authority  of  our  own  statute,  chapter  94, 
section  191,  and  of  Parsons  v.  Aleaxinder,  5  EL  &  BL,  265, 
and  of  the  other  cases  cited  at  the  argument  from  our  own 
reports,  I  am  of  opinion  that  the  power,  if  exercised  at  all, 
ought  to  be  exercised  with  great  caution ;  and  I  can  see  no 
good  reason  to  exercise  it  in  this  case. 
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Reference  has  been  made  to  a  case  decided  in  this  Court, 
Johnston  et  cd.  v.  Lithgow,  et  cd.,  2  R.  &  C,  5G7.  In  that 
case  I  concurred  in  refusing  the  amendment  applied  for. 
because,  if  granted,  I  thought  it  would  be  carrying  the  power 
of  amendment  further  than  we  ought  to  carry  it.  The  argu* 
ment  of  counsel  is  not  given  in  the  report  of  that  case,  and  I 
think  it  probable  that  the  head-note  is  based  upon  a  state- 
ment in  the  opinion  of  the  learned  Judge  who  first  read  his 
judgment,  and  without  reference  to  the  other  opinions  read.— 
certainly  to  my  expressed  opinion  at  the  time ;  but  it  is  an 
error  to  say,  as  reported  in  the  head-note  and  in  one  of  the 
opinions  reported,  that  the  yerdict  in  that  case  was  in  favor 
of  Johnston,  as  surviving  partner  of  Malcolm.  I  would  have 
had  some  difficulty  in  refusing  the  amendment  if  I  had  not 
found  that  the  verdict  had  been  in  favour-of  Johnston,  "  n^t 
as  survivor  of  another  who  had  a  joint  interest  with  him, 
but  in  his  own  right"  as  I  mentioned  in  my  opinion  at  the 
time.  I  italicise  the  words  I  used.  In  that  case  it  would  be 
useless  to  amend  the  writ  by  adding  the  words  "  surviving 
partner,"  &c..  without  amending  the  verdict  as  well,  so  as  to 
agree  with  the  writ,  and.  to  amend  the  writ  a  second  time,  it 
would,  in  my  opinion,  be  necessary  to  amend  the  rule  for  the 
first  amendment  also.  This  would  be  going  further  than  I 
think  we  would  be  warranted  in  going,  whatever  power  of 
amendment  the  court  may  possess.  It  is,  however,  a  very 
difierent  thing  to  exercise  the  power  of  amendment  when  the 
object  is  simply  to  make  the  pleadings  conform  to  the  evidence 
and  to  the  verdict,  in  a  case  which  had  been  necessarily  tried 
in  the  same  manner  and  with  the  same  results  as  if  the 
amendment  had  been  made  before  the  trial.  If  the  verdict  in 
this  case  had  been  objectionable  and  if  the  ends  of  justice  had 
clearly  demanded  that  an  amendment  should  be  made,  in 
order  to  have  the  verdict  set  aside,  I  think  we  have  the  power 
80  to  amend  ;  but  the  case  as  it  stands  does  not  appear  to  me 
to  justify  the  exercise  of  the  power  of  amendment  to  the 
extent  required.  I  mention  the  case  of  Johnston  v.  LUhgow, 
as  it  was  referred  to  at  the  argument  and  in  order  to  avoid 
any  misapprehension  of  my  own  views,  which  naturally  might 
have  arisen  on  reading  the  head  note  of  the  report  and  the 
opinion  of  one  of  my  learned  brethren, 
a 
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But,  as  already  stated,  there  is  a  count  in  the  declaration 
for  conversion  to  which  the  defendants,  Peter  Noiles  and  Placid 
Arsino,  pleaded  simply  a  denial  of  the  alleged  conversion. 
They  also  plead,  to  the  counts  in  trespass,  only  a  denial  that 
they  committed  the  trespasses  alleged.  They  are  not  in  a 
position,  therefore,  to  deny  the  plaintiff's  property ;  and  the 
evidence  is,  as  I  think,  conclusive  against  them  as  it  is  against 
the  other  defendant,  Rohert  Noiles,  under  the  trover  count 
At  least  it  is,  to  my  mind,  conclusive,  in  view  of  the  fact  that 
it  was  submitted  in  an  unexceptionable  manner  to  the  jury, 
who  found  the  facts  in  favour  of  the  plaintiffl  I  have  already 
cited  section  145  of  our  Practice  Act,  which  is  confined  to 
actions  for  trespass  to  lands  ;  and,  while  I  am  of  opinion  that 
that  section  requires  the  defendant  to  plead,  specially,  the  fact 
of  the  plaintiffs  not  being  in  possession  when  such  a  defence 
is  relied  upon,  I  have  no  doubt  that  it  does  not  extend  to  an 
action  for  convention  of  goods.  Nor  do  I  think  that  it  could 
possibly  be  so  construed,  because,  while  actual  or  constructive 
possession  is  essential  on  the  part  of  the  plaintiff  to  enable 
him  to  recover  in  an  action  of  trespass,  it  is  different  in  an 
action  for  conversion,  which  will  lie  where  the  plaintiff*  is 
entitled  to  the  possession  wrongfully  withheld  from  him. 

Some  misapprehension  has  naturally  arisen  from  reading  the 
note  at  page  356  of  Bullen  dk  Ledke,  where  it  is  said,  referring  to 
actions  for  trespass,  "  the  plaintiff*,  in  this  action  must,  at  the 
time  of  the  trespass,  have  the  present  possession  of  the  goods 
either  actual  or  constructive,  or  a  legal  right  to  the  immedi- 
ate possession  which  is  said  in  the  ca^e  of  personal  property 
to  draw  to  it  the  possession"  I  was,  at  first,  unable  to  under- 
stand the  latter  part  of  that  note  which  I  italicise ;  but;  upon 
looking  carefully  at  the  authority  relied  upon,  9  Bing,,  471, 
477, 1  find  that  the  case  was  not  trespass  at  all  but  trover,  in 
which  it  is  quite  clear  that  the  right  to  the  immediate  posses- 
sion, if  such  possession  were  withheld,  would  have  been  quite 
sufficient.  In  that  case  one  of  the  learned  judges  who 
delivered  the  opinion  of  the  Court  (Patterson  J.,)  said,  "  the 
action  of  trespass  is  very  different — it  is  founded  not  on  pro- 
perty but  on  possession,  and  where  there  is  no  actuoX  posses- 
sion, but  right  of  property,  it  is  said  to  draw  to  it  possession." 
The  words  "no  actual  possession"  as  here  used,  do  not  mean, 
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Bs  I  take  it,  no  actual  possession  by  the  plaintiff  alone,  but  also 
**no  actual  possession"  by  any  body  else  inconsistent  with  the 
right  of  the  true  owner,  in  which  case  the  constructive  posses- 
sion clearly  follows  the  ownership  of  the  property.  I  think 
that  there  is  ample  evidence  of  conversion  by  all  the  defend- 
ants, and  that  under  that  count  we  would  not  be  justified  in 
disturbing  the  verdict;  and  I  am  opinion  that  under  the 
counts  in  trespass  the  plain tiflTs  possession  is  admitted,  because 
it  is  not  denied ;  that  we  have  power  to  amend  the  pleadings, 
at  any  stage  of  the  proceedings,  under  section  191  of  our 
Practice  Act  and  the  authorities  cited,  but  that  we  ought  not 
to  exercise  that  power  in  a  case  like  this.  For  these  reasons 
I  cannot  concur  in  the  opinion  that  the  verdict  ought  to  be 
disturbed. 

James,  J. — At  the  argument  of  this  cause  it  was  contended 
by  plaintiff's  counsel  that  the  defendant  was  precluded  from 
contending  that  plaintiff  had  not  proved  possession  because, 
although  he  had  pleaded  to  the  count  for  trespass  to  the  land, 
that  the  land  was  not  the  plaintiff's,  and  also  that  the  plaintiff 
was  not  entitled  to  the  posse^ssion  of  the  land,  yet  there  was 
no  plea  on  the  record  denying  that  plaintiff  was  in  possession, 
and  Oroito  v.  FarisK  Thompson's  R.,  291.  (185fc,)  and  The 
CkihrchvHJi/rdens  i^f  Falmouth  v.  Vaughan,  2  R.  &  C,  438,. 
(1877,)  were  cited  in  support  of  this  contention.  The 
authority  of  these  cases  having  been  questioned  at  the  argu- 
ment and  also  at  the  argument  of  another  case  which  was 
before  us  during  the  present  term,  I  am  induced  to  make  a 
few  remarks  upon  them.  The  rule  of  pleading  contained  in 
our  Practice  Act,  R.  S.,  cap.  94,  sec.  145,  was  introduced  into 
our  system  from  the  English  rules  of  pleading  of  1853, 
<B.  &  L.,  870  )  by  our  Stat,  of  1855,  cap.  4,  sec.  241,  and  was 
embodied  in  the  Practice  Act,  in  R.  S.  2  Ser.,  cap.  134  sec.  81. 
It  was  originally  passed  as  an  amendment  to  the  first  Practice 
Act  of  1863,  p.  43,  wbich  contains  in  section  54  a  very 
sweeping  enactment  intended  to  abolish  the  whole  system  of 
pleading  technicalities  which  so  disfigured  the  English  system. 
It  enacted  that  every  declaration  and  all  subsequent  pleadings 
which  should  "  clearly  and  distinctly  state  all  such  matters 
of  fact  as  are  necessary  to  sustain  the  action,  defence,  oi*  reply, 
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as  the  case  may  be,  shall  be  sufficient,  and  it  shall  not  be 
necessary  that  such  matters  shall  be  stated  in  any  technical 
or  formal  language  or  manner,  or  that  any  technical  or  formal 
statements  shall  be  used."  And  in  R.  S.,  2nd  Ser.,  p.  499,  a 
further  sweeping  clause  was  inserted  with  the  same  praise- 
worthy object ;  sec.  89,  '*  the  general  issue  is  abolished,  and 
every  pleading  shall  specify  particularly  and  concisely,  the 
facts  intended  to  be  denied."  In  fact  the  whole  statute,  as  it 
stands  now  in  our  Revised  Statutes,  was  designed  from  the 
first  to  get  f or-ever  away,  as  far  as  possible,  from  the  effects 
of  the  multitude  of  decisions  on  technical  points  which 
regulated  the  pleadings  and  practice  of  the  Courts  in  EIngland, 
which  were  a  disgrace  to  their  jurisprudence,  and  under  which 
the  whole  system  at  last  sank,  crushed  by  its  own  weight, 
and  was  replaced  by  the  simpler  machinery  of  the  Judicature 
Act,  after  many  partially  successful  attempts  had  been  made 
to  improve  it.  One  of  those  was  the  adoption  of  the  rules  of 
court  entitled  of  Trinity  Term,  1853,  but  which  were  in  fact 
adopted  in  Hilary  Term  of  the  same  year,  (see  B.  &  L.,  860, 
note,)  a  few  weeks  before  rule  19  was  incorporated  as  a 
section  of  our  statute  of  th  at  year,  as  I  have  already  men- 
tioned. No  better  instance  could  be  given  of  the  mischievous 
effects  of  the  technical  system  of  the  English  jurisprudence  at 
that  time  than  the  fate  of  Rule  19  ;  (sec.  145  of  our  Act,  4th 
Series,  cap.  94.)  That  rule  established  as  law,  that  in  actions 
of  trespass  to  land  the  plaintiff's  possession  or  right  of  posses- 
sion, if  intended  to  be  denied,  must  be  iTravet^md  specially,  but 
the  two  principflJ  courts,  after  a  number  of  solemn  arguments, 
bristling  with  technical  reasoning  and  precedent,  at  last 
arrived  at  the  conclusion  that  the  rule  did  not  mean  what  it 
said,  but  a  very  different  thing.  They  decided  that  under 
this  rule  it  was  not  necessary,  in  order  to  deny  the  plaintiff's 
possession,  to  traverse  it  specially,  in  direct  contiadiction 
of  the  words  of  the  rule.  They  were  logically  forced,  I  admit, 
to  this  apparently  absurd  conclusion,  because,  in  adopting  the 
rule  they  did  not  then  or  afterwards  adopt  from  our  Act  the 
two  very  wise  and  sensible  provisions  contained  in  sections 
116  and  152,  and  in  fact  very  many  other  sections  in  our  Act 
which  were  aimed  at  the  whole  system  of  technicality  in 
pleadings  and  practice.    For  instance,  they  retained  all  the 
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f  orins  of  tbe  general  iasue  except  nil  debet  (See  Rules  of  1853, 
above  cited.)  They  made  several  exceptions,  it  is  true,  but 
when  they  came  to  carry  out  at  least  one  of  these  exceptions, 
our  Rule  145,  they  were  obliged,  by  tbe  force  of  decided  cases, 
to  distort  it  altogether  from  its  fair  and  natural  meaning. 

Our  courts  were  differently  situated ;  our  legislation  struck 
at  the  root,  instead  of  attempting  to  lop  oft  a  few  of  the 
branches.  By  section  116  of  chapter  94  they  had,  in  1853, 
declared  war  formally  upon  all  technicality  in  pleading,  by 
adopting  Rule  19 ;  in  1855  they  enacted  specially  that  if  a 
defendant  wished  to  deny  the  plaintiff's  possession  he  must 
expresdy  deny  it  in  his  pleadings ;  and  by  the  Revised 
Statutes  passed  May  8,  1858,  they  enacted  our  section,  152. 

This  was  the  state  of  the  law  when  Orotto  v.  Fariak  was 
decided,  and  it  was  decided  by  Bliss,  DesBarbes  and 
WiLKiNS,  J  J.,  all  lawyers  of  large  experience,  and  one  of 
them.  Judge  Bliss,  remarkable  as  a  technical  lawyer  in  the 
best  sense  of  the  word ;  that  is,  he  was  exceptionally  precise 
and  accurate  in  his  administration  of  the  law,  and  in  his 
knowledge  of  and  deference  to  decided  cases, — with  which  his 
memory  was  stored  to  an  unusual  extent  These  Judges  were 
well  aware  of  the  previous  condition  of  the  law  in  England 
and  in  this  Province,  and  of  the  radical  changes  which  were 
being  made  by  our  legislation.  They  explicitly  recognized 
that  a  great  change  had  been  made  on  this  very  point,  and 
this  change  they  intended  to  "  enforce."  Bliss,  J.,  says  in 
Grotto  V.  Fariah,  "By  our  present  Practice  Act,  eiTioe  the 
general  iaawe  has  been  abolished,  everything  thai  is  not 
admitted  must  be  denied.  The  reason  of  the  rule  now 
*  enforced '  is  to  prevent  the  introduction  of  evidence  on  what 
it  is  not  intended  should  be  denied.*'  It  is  so  apparent  from  the 
decision  that  the  law  the  Court  intended  to  "enforce"  was 
not  section  145  alone  but  sections  116  and  152  as  well, — the 
latter  of  which  is  especially  mentioned  in  the  judgment,— that 
it  is  scarcely  necessary  to  remark  that  our  two  decisions,  the 
authority  of  which  is  now  questioned  on  the  authority  of 
subsequent  English  cases,  are  based  on  a  totally  different 
state  of  the  law  from  that  under  which  the  English  cases 
w^re  decided^  and  therefore  the  latter  are  not  at  all  applicable. 
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The  adoption,  by  our  statute,  of  the  rule  contained  in 
section  145  along  with  sections  116  and  152,  introduced  for 
the  construction  of  the  former,  are  entirely  new  principles 
from  those  which  then  prevailed  and  continued  to  prevail  in 
the  English  courts.  We  were  bound  to  construe  it  according 
to  its  plain  and  simple  meaning,  while  they,  for  want  of  these 
rules,  were  bound  to  go  on  construing  according  to  technical 
decisions  extending  over  centuries.  I  do  not  hesitate  to  say 
that  the  English  system  of  pleading  then  in  use  and  which 
continued  in  use  until  the  passing  of  the  Judicature  Act,  waa 
a  disgrace  to  a  civilized  nation.  It  had  the  effect  of  keeping 
the  finest  minds  on  the  Bench  and  at  the  Bar  perpetually 
employed  in  wire-di*awing  and  hair-splitting  calculated  to 
dwarf  their  intellects  and  degrade  their  high  and  honorable 
profession,  besides  prostituting  the  public  justice  of  the 
country  by  a  system  of  technicality  by  which^  as  in  the  case 
of  our  section  145,  black  was  often  logically  proved  to  be 
white ;  and  if  the  whole  system  had  not  broken  down  with  its 
own  rottenness  and  been  replaced  by  the  simple  and  rational 
system  provided  by  the  Judicature  Act,  I  have  little  doubt 
that  by  this  time  it  would  have  been  conclusively  established 
that  white  was  no  color  at  all. 

The  credit  of  inaugurating  and  carrying  through  the 
legislation  for  improving  our  system  of  pleading  and  practice, 
adopted  at  that  period,  was  due  to  Sir  William  Young  moi*e 
than  to  any  or  all  of  those  by  whom  he  was  assisted.  Mr. 
Henry,  now  Judge  of  the  Supreme  Court  of  Appeal,  gave  him 
an  active  support,  and  he  had  the  aid  of  the  ripe  legal  scholar- 
ship of  Judge  Bliss,  who  gave  the  decision  of  the  Court  in 
Grotto  V.  Farish  upon  the  rules  of  pleading  which  he  had 
assisted  in  maturing*  The  extent  and  value  of  the  changes 
then  effected  can  only  be  duly  appreciated  by  those  who  were 
educated  as  I  was,  and  who  had  practised  as  I  did  for  nine 
years,  under  the  old  s/stem. 

The  decision  in  Qrotto  v.  Farish  remained  unquestioned 
in  this  Court  from  1858  until  it  was  confirmed  by  The 
C%urckwarden8  v.  Vaivghan  in  1877.  To  what  extent,  in  the 
meantime,  its  effect  was  overlooked  in  practice  by  members 
of  the  legal  profession,  I  am  not  aware  ;  but  I  know  that  it 
was  carefully  observed  in  my  own  practice  and  in  the  practice 
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of  more  than  one  of  my  learned  colleagues  now  sitting  with 
me  on  the  Bench,  one  of  whom  was  interested  in  the  decision. 
If  it  was  overlooked  by  some  it  was  because  they  preferred 
going  for  their  forms  of  pleading  to  the  English  books, 
instead  of  studying  and  practising  the  much  easier  and 
simpler  forms  prescribed  by  our  own  statutes. 

The  Churchwardens  v.  Vaughan  was  decided  by  four 
Judges,  one  of  whom  was  Sir  Wm.  Young,  the  originator 
of  our  simple  and  valuable  system,  and  two  of  them  sat  with 
Bliss,  J,  in  deciding  Gh^otto  v.  Farish,  In  both  cases  the 
Court  were  unanimous,  and  it  does  appear  strange  th^t  their 
authority  should,  at  this  late  day,  be  seriously  questioned. 

I  am,  therefore,  of  opinion  that  upon  the  pleadings  in  this 
ease  the  plaintifTs  possession  of  the  locus  is  admitted,  and 
therefore  that  the  verdict  in  his  favor  on  the  first  count  should 
be  sustained,  unless  there  is  some  reason  in  the  case  to  force 
me  to  a  different  conclusion. 

But,  assuming  that  we  are  bound  to  give  effect  to  these 
cases,  it  becomes  necessary  to  refer  to  the  point  taken  at  the 
argument  that  the  objection  that  there  was  no  plea  denying 
possession  was  not  taken  at  the  time  ;  and  defendant's  counsel 
cited  Oillis  v.  CampbeUlt  James  R.,  48,  and  Halliburton  v. 
Malloy,  lb.,  246,  in  which  it  was  held  that  a  verdict  could 
not  be  set  aside  on  objections  not  taken  at  the  trial.  But  in 
both  these  cases  the  objections  were  as  to  defects  in  the 
evidence.  No  cases  were  cited  nor  do  I  know  of  any  to  shew 
that  a  sound  objection  to  the  pleadings  not  taken  at  the  trial, 
should  not  prevail  on  motion  for  a  new  trial.  In  assigning 
particulars  of  error  upon  a  writ  of  error  the  plaintiff  in  error 
is  not  restricted  by  any  such  limitation,  but  he  may  assign  as 
many  errors  as  he  can  find  on  the  face  of  the  record. 

To  the  count  for  conversion  the  defendant  pleaded  that 
the  property  "  was  the  property  of  the  defendant  and  not  the 
property  of  the  plaintiff,"  and  this,  1  think  sufficient,  although 
the  same  plea  would  not  be  sufficient  in  answer  to  a  count  for 
trespass  to  land.  The  distinction  is  i>hat  in  trespass  to  land 
the  action  is  based  on  the  plaintiflTs  possession ;  but  in  cdn- 
version  it  is  based  on  the  plaintiff's  property  in  the  chattels. 
Possession  may  be  and  often  is  a  material  element  in  the 
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case,  but  only  as  a  means  of  proving  property,  and  therefore 
it  is  a  question  of  evidence  and  not  of  pleading. 

I  am  free  to  admit  that,  but  for  section  145,  we  would  be 
bound  to  hold  that  the  denial  that  the  land  was  the  land  of 
the  plaintiff  was  as  explicit  a  denial  in  trespass  to  land  as  the 
denial  to  plaintiflTs  property  in  a  chattel  in  conversion.  But 
the  action  in  trespass  to  land  is,  in  law,  an  action  for  trespass 
to  land  in  the  possession  of  plaintiff,  and  not  to  land  to  which 
he  has  title.  The  Legislature  did  not  choose  to  depart  from 
the  time-honored  form  of  declaring  that  "  the  defendant 
broke  and  entered  the  plaintiff's  land"  by  substituting  " land 
in  possession  of  plaintiff."  Under  section  152  alone  the  plea 
that  the  land  was  not  the  plaintifis'  land  would  have  been  an 
explicit  denial,  ipaisfdmis  verbis^  of  the  allegation  in  the 
writ ;  but  it  would  not  have  put  in  iswue  in  so  many  words 
the  plaintiff's  possession,  but  rather  his  title,  which,  in  trespass, 
is  not  the  issue  to  be  tried,  except  in  cases  where  the  defend- 
ant pleads  liberum  tenementum.  Therefore  the  Legislature 
enacted  section  145  requiring  that  the  plea,  if  intepded  to 
deny  the  plaintiff*  s  possession,  must  do  so  specially  by  stating 
that  he  was  not  possessed,  in  order  that  the  issue  should 
distinctly  specify  the  point  in  dispute.  This  was  not  necessary 
in  convei-sion,  which  depends  on  property  and  not  possession. 

Application  was  made  at  the  argument  by  defendant's 
counsel  for  leave  to  amend,  by  adding  a  plea  denying  plain- 
tiflTs possession,  on  the  authority  of  Parsons  v.  Alexandei\ 
6  El.  &  BL,  265.  and  other  cases  cited  iu  Harrison's  G.  L,  P, 
'Ad,  315.  I  have  no  doubt,  independently  of  the  cases,  that 
this  Court  has  the  power  in  its  discretion  to  grant  the  amend- 
ment asked  for.  This  power  was  exercised  in  BoutUier  v. 
Knock,  (1857),  2  Old.,  77.  See  also  Battleman  v.  McKenzie, 
2  Old.,  159,  and  Johnson  r.  Lithgow,  2  R.  &  G.,  567. 

If  the  learned  Judge  who  tried  this  cause  had  reported  in 
his  minutes,  or  orally  to  the  Court  on  the  argument,  as  did 
Erle,  J,  in  Parsons  v.  Alexander,  that  "the  defendant's 
case  is  such  as  to  requiie  the  Court  to  give  him  every  fair 
assistance,"  I  would  not  hesitate  to  grant  the  amendment, 
but  I  am  not  aware  of  any  ground  in  this  case  on  which  the 
Court  should  exercise  a  discretion,  but  sparingly  resorted  to 
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either  here  or  in  the  English  Courts.     I  think  the  verdict  for 
plaintiff  should  be  sustained  on  both  counts. 

McDonald,  C.  J.,  announced  that  as  the  Court  was  equally 
divided  in  opinion  the  rule  would  drop. 


SHARP    V.    MAXNER. 

(B«fore  MoDoMALD,  Surra,  Jamcs  and  Wkathbbbb,  JJ.) 

(Decide  January  IWi,  1889.) 

Affenqf,^Count  for  money  received,— Plea  to  juriediction, 

PLAnrriFF  brou^rht  mi  action  against  the  defendant  for  the  prioe  of  a  hone,  and  the  . 
declaration  contained  alio  the  common  counta.  It  appeared  that  the  horae  had  been  sold,  not 
to  defendant  but  to  a  third  party,  from  whom  defendant  received  966,  to  be  paid  to  the  plaintiff. 
He  paid  only  162,  used  the  balance  of  flS  for  his  own  purposes  and  told  plaintiff  he  would 
give  him  the  balance.  He  afterwards  claimed  a  set-off  against  plaintiff,  of  which  there  wa» 
BO  plea. 

Held,  that  in  the  absence  of  a  plea  to  the  jurisdiction,  as  required  by  the  County  Court 
Act,  plaintiff  was  entitled  to  recover  the  $18  under  the  money  counts,  and  that  the  Judgment 
lor  defendant  should  be  rsversed.    MgDohald,  J.,  dissenting. 

This  was  an  action  for  the  price  of  a  horse,  the  property 
of  plaintiff,  sold  by  defendant  to  Dr.  Woodill.  The  action 
was  tried  before  Judge  Blanchard,  Judge  of  the  County 
Court  at  Windsor,  on  the  I4th  February,  1880.  The  action 
was  brought  19th  May,  1879.  Judgment  below  was  given  to 
defendant,  to  set  aside  which  a  rule  was  taken  out.  Defend- 
ant received  from  Dr.  Woodill  a  cheque  for  $G5,  in  part 
payment  for  the  horse,  $52  of  which  he  paid  over  to  plaintiff, 
and  $13  of  which  he  appropriated  to  his  own  use,  promising 
to  pay  the  balance  shortly.  The  cause  was  argued  at  the  last 
term  of  the  Court  before  Sir  W.  Young,  C.  J.,  and  McDonald 
and  Weatherre,  JJ.  As  there  was  some  doubt  about  the 
jurisdiction  of  three  Judges«to  sit,  the  case  now  came  on  for 
reargument. 

Rig^y,  Q-  C.,  in  support  of  rule. — The  defendant  admits  a 
balance  of  $13  in  his  hands,  for  which  we  were  entitled  to 
judgment  in  the  absence  of  a  plea  to  the  jurisdiction.  The 
defence  of  want  of  jurisdiction  can  only  be  taken  advantage 
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of  bj  plea ;  Acts  of  1879,  chapter  20,  section  3.  This  Act  was 
passed  on  the  17th  April,  1879,  a  month  before  the  action  was 
brought. 

J.  J.  Ritchie,  contra. — A  party  to  a  contract  can  only 
recover  money  in  the  hands  of  a  third  party  where  there  is 
privity  of  contract  or  some  binding  obligation.  There  is  no 
evidence  of  a  contract  or  binding  engagement  of  the  defendant 
to  hold  money  for  the  plaintitTs  use.  (Wea^therbe,  J. — He 
said  first,  I  received  a  cheque  for  865  for  the  mare.  He  paid 
over  So2,  an4l-said  the  balance  of  $13  was  paid  on  account  of 
oxen  which  he  had  bought,  and  finally  that  he  had  placed  the 
money  to  the  credit  of  the  plaintiff,  and  had  an  offset 
Taking  all  the  evidence  together,  I  should  think  there  is 
evidence  of  a  debt.  McDonald,  J. — The  Judge  found  there 
was  no  promise  to  pay.)  Yes,  and  there  is  evidence  to  support 
it.  The  reference  to  the  balance  of  the  money  referred  to  the 
balance  over  and  above  the  $13,  which  the  defendant  had  not 
yet  got  from  Dr.  Woodill.  There  was,  therefore,  no  express 
promise  to  pay  the  balance  of  Sl3^-on  the  contrary,  the 
defendant  asserted  a  right  to  retain  that  money,  crediting  the 
plaintiff  with  it  on  his  contra  account  (Weatherbe,  J. — No 
such  language  as  that  was  used  at  the  time,  but  he  only  gave 
that  evidence  afterwards  on  the  stand.  I  have  no  doubt  about 
it.  Smith,  J. — The  case  of  Barren  v.  Hrisband,  4  B.  &  Ad., 
613,  was  very  similar  to  this.  There  the  defendant  paid 
part  of  the  money  at  the  plaintifi's  instance,  and  it  was  held 
that  there  was  no  promise  to  pay  the  balance.)  The  want  of 
plea  and  objections  to  evidence  have  been  waived.  Waters  v. 
McGullocK  2  R.  &  C,  74  ;  7  H.ik  N.,  1006  ;  2  Taylor,  1881 ; 
Hilliard  on  New  Trials,  557  \  9  A.  it  E,,  337 ;  7  Q.  5.,  735. 

■Rigbyy  Q'  C, — The  cases  cited  are  very  different  from  this. 
In  those  cases  evidence  is  given  by  the  party  wishing  to  take 
advantage  of  it,  in  reference  to  a  matter  that  is  not  pleaded 
and  no  objection  is  made.  In  thii;  case  the  plaintiff  got  the 
admission  that  the  defendant  held  S13  of  the  money  sued  for, 
and  there  was  no  plea  of  set-off.  The  plaintiff  was  entitled  to 
the  rest.  The  defendant  merely  says  he  had  an  account 
against  the  plaintiff,  but  there  was  no  evidence  to  support  a 
plea  of  set-off. 
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Weatherbe,  J.,  now,  (January  14th,  1882,)  delivered  the 
judgment  of  the  Court : — 

An  agent  who  receives  money  to  pay  to  a  third  person,  as 
defendant  did  here  from  Woodill  to  pay  to  plaintiff,  although 
he  &ssents  to  hold  it  for  that  purpose,  is  accountable  to  his 
piincipal  alone  until  he  has  agreed  with  the  third  person, — the 
plaintiff  in  this  case, — to  hold  the  money  to  his  use. 

The  only  question  for  our  consideration  is  whether 
defendant  agreed  with  plaintiff  to  hold  the  balance  of  thirteen 
dollars  in  question  in  this  case.  It  is  admitted  that  defendant 
received  the  cash  for  the  cheque  in  question  and  paid  over  to 
plaintiff  fifty-two  dollars. 

The  plaintiff,  in  his  evidence,  says :  "  Defendant  told  me 
about  a  week  after  he  returned  to  Windsor,  that  he  had  got  a 
cheque  from  Dr.  Woodill  for  $65  for  the  mare.  He  said  he 
did  not  want  to  draw  the  cheque  till  after  ten  days,  when  he 
paid  me  the  $52.  He  told  me  had  bought  a  pair  of  oxen  the 
day  before  and  that  he  had  taken  the  balance  of  this  cheque 
to  pay  on  them.  He  told  me  he  would  give  me  the  balance 
for  the  mare  shortly."  This  balance,  I  suppose,  may  be  said 
to  be  the  balance  of  the  whole  price,  including  the  $13. 
Can  there  be  a  doubt  that  if  defendant  had  received  a  cheque 
for  the  entire  price  this  undertaking  would  have  rendered 
him  liable  ? — And  a  fortiori,  is  this  not  binding  within  the 
principle  of  law  on  which  we  are  all  agreed  as  to  the  thirteen 
dollars  ?  It  must  be  observed  that  there  is  no  contradiction 
of  this  testimony  of  plaintiff.  I  think  there  is  a  piece  of 
testimony  in  defendant's  evidence  which,  if  possible, 
strengthens  this  view  of  the  case  and  leaves  the  inference 
indisputable  from  defendant's  own  mouth  of  his  undertaking 
to  hold  the  balance  of  the  proceeds  of  the  cheque  to  the 
plain tifl"s  use.  These  are  the  words  from  the  minutes  of  the 
learned  Judge  below :  "  Some  time  after  I  came  back  I  saw 
plaintiff,  I  told  him  I  had  a  cheque  for  $65  from  Woodill,  and 
that  he  did  not  want  me  to  present  the  cheque  for  eight  or 
ten  days  ;  after  that  I  paid  plaintiff  $52  of  the  cheque,  and  I 
had  an  account  against  him  which  would  make  up  the  balance.** 
There  is  no  plea  of  set-off,  and  it  would  appear  that  the  learned 
Judge  below  has  allowed  this  $13  to  defendant,  which  cannot 
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be  permitted.     We  think  the  appeal  must  be  sustained  with 
costs. 

Smith  and  James,  JJ.,  concurred. 

McDonald,  J.,  read  the  following  dissenting  opinion  : — 
This  is  an  appeal  from  a  judgment  of  the  learned  Judge  of 
the  County  C!ourt  at  Windsor,  in  an  action  commenced  in  that 
Court  upon  the  common  counts,  for  the  price  of  a  mare  alleged 
to  have  been  sold  by  the  plaintiff  to  the  defendant,  the 
judgment  being  in  favour  of  the  defendant.  Although  the 
latter  negotiated  the  sale,  the  evidence  so  clearly  shows  the 
animal  to  have  been  sold  and  delivered,  not  to  him,  but  to 
Dr.  Woodill,  that,  if  the  court  below  had  found  otherwise, 
the  decision  should  have  been  i-eversed,  if  appealed  from; 
but  the  defendant  got  a  cheque  from  Woodill  for  $65,  part 
of  the  price  of  the  mare,  $52  of  which  he  paid  to  the  plaintiff; 
and,  if  he  had  pleaded  want  of  jurisdiction  under  the  require- 
ment of  the  County  Courts  Act  necessitating  that  plea,  the 
plaintiff  would  be  out  of  court.  As  it  is,  he  must  rely  upon 
his  plea  of  never  indebted  as  alleged. 

The  plaintiff  now  claims  judgment  for  at  least  $13,  under 
the  count  for  money  had  and  received,  though  undoubtedly, 
the  action  was  commenced  against  defendant  with  a  view  of 
holding  him  liable,  as  purchaser, — the  $13  being  the  difference 
between  the  amount  of  the  cheque  and  the  sum  paid  over. 
If  that  money  was  at  all  received  by  the  defendant,  (and  the 
affirmative  of  that  question  is  upon  the  plaintiff,)  it  must 
have  been  received  as  the  agent  of  Dr.  Woodill,  who,  under 
this  evidence,  nowjias  the  right  to  countermand  the  instruc- 
tions which  he  gave,  if  he  did  give  them,  to  hand  the  money 
to  the  plaintiff,  as  there  is  no  evidence  to  show  an  assent  or 
promise  made  by  defendant  to  the  plaintiff  to  pay  the  money 
to  the  latter.  •  WiUiama  v.  Ernest,  14  East.,  697  ;  Fiaher  v. 
Miller,  7  Moore,  537  ;  Ban^on  v.  Husband,  4  B.  &  Ad.,  611. 
"When  an  agent  receives  money  to  pay  over  to  a  third 
person,  although  he  assents  to  hold  it  for  that  purpose,  he 
continues  to  be  accountable  to  his  principal  alone  until  he  has 
entered  into  a  binding  engagement  with  the  third  person  to 
hold  the  money  to  his  use,  and  not  until  then  will  he  l^ 
liable  to  the  third  person  for  money  had  and  received ; " 
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Roscoe'a  i\r.  P..  Ev.,  518,  and  the  authorities  there  cited. 
Under  the  evidence  before  us,  Dr.  Woodill  appears  to  be  now 
liable  for  the  amount  claimed  by  the  plaintff,  though,  if  sued, 
he  may  of  course  successfully  set  up  other  defences  not  now 
disclosed ;  and  the  evidence  that  shows  his  liability  shows, 
at  the  same  time,  the  non-liability  of  the  defendant 

So  far  as  the  balance  of  $13  claimed  is  in  question,  there 
is  nothing  to  show  a  promise,  either  express  or  implied,  on 
the  part  of  the  defendant  to  pay  it  to  the  plaintiff,  but  the 
contrary  ;  and  I  am  glad  to  be  able  to  come  to  this  conclusion, 
as  this  action  should  never  have  been  brought,  and  probably 
never  would  have  been,  if  some  difficulty  had  not  arisen 
between  the  plaintiff  and  Dr.  Woodill,  who  was  the  real 
purchaser  of  the  mare. 

This  claim  under  the  count  for  money  had  and  received  is 
only  resorted  to  upon  a  chance  technicality  when  the  plaintiff 
failed,  upon  the  merits,  to  hold  the  defendant  liable  as 
purchaser.  I  think  that  he  has  also  failed  to  show  that  he  is 
entitled  to  recover  under  the  count  for  money  had  and 
received,  and  I  am  of  opinion  that  the  appeal  should  be 
dismissed  with  costs. 


CORBETT    u    PROVIDENCE-WASHINGTON 
INSURANCE   COMPANY. 

(Before  BIoDonald,  Smith,  Jambs  and  Wiathbrbi,  JJ.) 

(Decided  January  lt$ih,  1889.)  . 

Conttructive  total  loss, — Abandonment,— ^ust\fi<Me  sale, 

.  A  TBBBUt  was  siranded  at  the  mouth  of  Shelborae  harbor,  which  the  was  seeking'  to 
enter  under  stress  of  weather,  being  on  a  voyage  from  Sydney,  C.  B.  to  Boston.  The  harbor 
was  f rosen  for  four  miles  trem  the  town,  and  the  hull,  rigginir  and  hawsera  were  encumbered 
with  ice.  Her  steering  apparatus  parting,  ^e  struck  on  the  roclcs  and  became  stranded  early 
in  the  morning  of  Saturday,  at  nearly  high  water.  Notice  of  abandonment  was  given  in 
Halifax  en  behalf  of  the  owners  on  the  evenhig  of  the  following  Monday,  to  which  the  under- 
writers replied  declining  to  accept  it  without  further  particulars,  and  the  vessel  was  sold  on 
Tuesday,  after  the  maeter  had  communicated  with  the  ownera  Evidence  was  given  that  the 
tide  dkl  not  suit  en  Saturday  to  make  any  effectual  attempt  to  float  the  vessel',  and  that  the 
drift  ice  prevented  getting  out  more  than  one  anchor ;  and  there  was  evidence  that  all  that  was 
useful  had  been  done  on  that  day,  that  on  Saturday  night  she  filled  with  water,  and  that  on 
Sundi^,  a  gale  coming  on,  she  was  bilged.  On  Monday  a  winter  gale  was  bk>wing  with  heavy 
sea  breaking  over  the  vessel,  so  that  the  crew  could  not  survive  on  board.  The  veesel  was 
grinding  on  the  bottom  and  was  in  danger  of  going  to  pieces,  so  that  experienced  people 
thought  she  was  in  a  hopeless  condition.  Afterwards,  by  the  aid  of  a  favorable  tide,  and  by  a 
vessel,  not  available  when  the  notice  of  abandonment  was  given,  she  was  got  off  and  repaired. 
The  Judge  who  tried  the  cause  without  a  jury,  loaiid  for  phdnUff,  and  the  Court  refused  to  sat 
the  venUct  sslde. 
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This  cause  came  before  the  Court  in  banco  on  a  rule  nisi 
to  set  aside  a  verdict  for  plaintiff  for  $1840,  the  cause  having 
been  tried  before  McDonald,  J.,  in  January,  1880.  The 
cause  was  partially  argued  February  25th,  but,  in  consequence 
of  the  illness  of  Judge  Smith,  the  argument  was  not  concluded, 
and  the  cause  was  arorued  de  novo  on  a  subsequent  day. 

The  schooner  Janie  R.,  while  on  a  voyage  from  Sydney, 
C.  B.  to  Boston,  put  into  Shelburne,  N.  S.,  on  February  7th, 
on  account  of  stress  of  weather.  After  remaiding  there  for 
seven  days  she  proceeded  upon  her  voyage,  but  was  obliged 
to  put  back.  While  re-entering  the  harbour  on  Saturday, 
15th  February,  she  mis-stayed,  on  account  of  an  injury  to  the 
steering  gear,  and  went  ashore.  A  survey  was  held  upon  the 
vessel  on  Monday,  the  17th,  and  on  that  day  notice  of 
abandonment  was  given  to  the  underwriters  in  Halifax. .  On 
the  following  day,  the  18th,  the  vessel  was  sold,  and  on  the 
20th  she  was  got  off.  The  underwriters  having  declined  to 
pay  the  claim  of  the  plaintiff,  the  mortgagee,  he  brought  an 
action,  which  was  tried  before  McDonald,  J.,  in  January, 
1880,  who  found  in  favor  of  plaintiffs  for  $1840. 

-Kigrfiy,  Q,  C,  objected  that  the  rule  had  expired.  {Henry 
was  allowed  to  proceed  with  the  argument,  with  the  under- 
standing that  he  would  not  be  prejudiced  and  might  take 
such  steps  as  he  should  think  best  to  remove  the  difficulty.) 

Henry,  in  support  of  rule. — There  was  no  vigorous  bona 
fide  effort  by  the  captain  to  get  the  vessel  off  between  the 
time  of  her  going  on  shore  and  coming  off.  The  general  rule 
is  that,  although  a  loss  happens  in  consequence  of  negligence 
of  the  captain,  yet  the  insured  can  recover ;  but  in  regard  to 
the  right  of  the  master  to  sell  there  must  be  the  highest 
judgment  which  could  be  reaj«)nably  exercised  under  the 
circumstances,and  absolute  gbod  faith ;  Ai^nould  on  Insurance, 
Vol.  1,  333.  The  captain's  right  to  sell  arises  wholly  from 
the  exigent  circumstances  of  the  case  ;  mere  ordinary  prudence 
in  the  exercise  of  the  right  to  sell  is  not  enough.  The  agency 
of  the  captain  to  sell,  which  ordinarily  he  does  not  possess, 
is  created  by  the  circumstances.  There  can  be  no  loss  unless 
the  circumstances  justify  the  sale.  The  circumstances  in  the 
present  case  never  amounted  to  a   constructive  total  loss. 
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The  notice  of  abandonment  is  worthless  if  given  at  any  time 
before  the  circumstances  justify  it.  Here  the  vessel  was  not 
abandonable  at  the  time  the  notice  was  given.  It  was  given 
at  five  o'clock  on  Monday  afternoon,  the  17th,  and  the 
vessel  was  sold  on  Tuesday,  the  18th.  It  was  idle  to  think 
of  getting  the  vessel  off,  considering  that  she  went  on  at  high 
tide  under  full  sail  in  a  seven  knot  breeze,  without  first 
discharging  the  cargo  or  a  portion  of  it.  If  the  potatoes  had 
been  thrown  overboard  they  would  have  been  the  subject  of 
a  general  average,  and  they  should  have  been  thrown  over- 
board at  once.  The  mode  adopted  to  discharge  the  cargo, 
considering  the  dangerous  position  of  the  vessel  and  her 
liability  to  go  to  pieces,  was  mere  trifling.  No  sufficient 
efforts  were  made  to  get  the  vessel  off ;  only  one  anchor  was 
put  out  and  the  windlass  was  powerful  enough  to  drag  it 
home,  and  did  drag  it  home.  The  day  the  vessel  went  ashore 
there  was  another  vessel  in  the  harbor  in  open  water.  It  is 
also  admitted  that  the  vessel  was  kept  dry  until  Monday 
morning.  This  would  have  given  ample  time  for  the  removal 
of  the  cargo.  The  whole  evidence  shows  perfect  supineness 
on  the  part  of  the  captain.  The  evidence  of  McAlpine,  one 
of  the  surveyors,  is  that  the  captain,  knowing  the  vessel  went 
on  with  a  high  tide,  could  not  expect  to  get  her  off  without 
lightening  her.  The  captain  was  in  communication  with  the 
owners.  After  the  time  the  vessel  went  on  shore  there 
were  five  high  tides,  during  which  efforts  should  have  been 
made  to  get  the  vessel  off,  leaving  out  the  tide  on  which  she 
went  on  shore.  Purdy,  the  mate,  when  pressed  as  to  the 
efforts  made,  swore  that  efforts  were  made  on  five  occasions  ; 
but  his  evidence  shows  that  he  left  the  vessel  at  five  on 
Saturday  evening,  and  slept  on  shore,  and  came  back  at  six 
the  following  morning.  On  Sunday  night  he  left  at  twelve 
and  returned  at  six  the  next  morning.  He  says,  further, 
that  no  effort  was  made  after  Monday  morning.  This  would 
only  leave  four  tides  at  which  he  pretends  that  efforts  were 
made  ;  during  these  he,  the  chief  officer,  was  away  two.  This 
does  not  look  like  serious  effort. 

The  next  point  is,  that  at  the  time  the  notice  of  abandon- 
ment was  given,  the  vessel  was  not  abandonable,  there  was 
not  a  timber  broken.  She  was  chafed,  and  a  butt  driven  in, 
which  rendered  her  leaky. 
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Inasmuch  as  the  vessel  was  never  damaged  to  the  extent 
of  what  her  repaired  value  would  be,  she  was  not  abandonablo. 
(Weatherbb,  J. — You  must  add  to  that  the  element  of 
imminent  danger.  Why  not  ?  A  vessel  may  be  abandoned 
in  a  case  of  imminent  danger  where  she  has  not  suffered  the 
slightest  injury.)  I  think  not.  The  doctrines  which  apply 
to  sale  and  abandonment  are  entirely  different,  and  in  this 
case  the  sale  may  be  left 'out  of  the  question  altogether, 
because  it  appears  that  circumstances  did  not  justify  it  I 
agree  that  where  a  constructive  total  loss  is  shown  actually 
to  exist,  the  party  is  entitled  to  recover,  and  the  happening 
of  some  fortuitous  accident  subsequently,  through  which  the 
vessel  is  got  off,  cannot  affecc  the  question.  But  in  every 
case  were  a  vessel  is  stranded  and  it  is  asserted  that  at  the 
time  notice  was  given  it  was  justifiable  under  the  circum- 
stances, it  must  appear  affirmatively  that  it  would  cost  as 
much  or  more  to  repair  the  vessel  than  she  would  be  worih 
when  repaired,  or  that  there  was  at  the  time  of  notice  given, 
no  reasonable  hope  of  restoring  her ;  Hall  v.  Franklyn  Ins. 
Co..  9  Pick.,  417-476. 

Rigbi/t  Q.  C,  contra. — There  may  be  a  constructive  total  loss 
where  the  vessel  is  in  a  foreign  country,  or  if  she  is  in 
imminent  peril  of  being  totally  destroyed  and  there  is  no 
time  to  give  notice.  In  such  a  case,  if  the  master  deems  it 
best,  in  the  exercise  of  a  prudent  judgment  to  sell,  he  may  do 
so,  and  in  making  the  sale  he  acts  as  agent  of  the  underwriters. 
If  the  circumstances  are  such  as  to  justify  abandonment,  the 
property  passes  to  the  purchaser.  There  is  nothing  here  from 
which  it  can  be  assumed  that  it  did  cost  less  than  this  vessel 
was  worth  to  get  her  off.  We  don't  know  what  the  American 
vessel  received,  but  under  the  circumstances  she  would  be 
entitled  to  half  the  value  of  the  vessel  as  salvage,  and  if 
you  add  to  that  the  cost  of  repairs,  you  have  a  sum  in  excess 
of  the  value. 

If  the  abandonment  on  Monday  was  justifiable,  the 
property  passed  absolutely  to  the  underwriters,  and  the  sale 
on  Tuesday  was  a  sale  by  the  captain,  as  agent  of  the  under- 
writers, who  can  recover  the  vessel  back  if  the  sale  was 
improperly  made.     But  it  looked  on  Tuesday,  when  the  sale 
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was  made,  as  if,  in  a  few  hours,  not  a  plank  would  be  left 
together.  There  was  no  time  to  consult  the  underwriters, 
and  it  was  thought  best,  in  the  interest  of  the  latter,  to  sell. 
It  is  argued  that  the  captain  should  have  exercised  the 
wisdom,  not  of  a  man,  but  of  the  Supreme  Being.  He  should 
have  immediately  commenced  discharging  the  potatoes.  By 
some  omniscience  he  should  have  known  that  there  was  a 
tug-boat  procurable  ;  he  should  have  put  out  a  second  anchor, 
or  he  should  have  used  samson-posts.  Surely  it  comes  to  this, 
did  the  captain,  in  the  exercise  of  the  intelligence  he  possessed, 
be  it  great  or  small,  do  all  that  seemed  to  him  necessary  to 
rescue  the  vessel,  and  not  whether  some  one  else  would  have 
done  something  different. 

As  to  sale  on  account  of  imminent  peril.  Phillips  on 
InsurancCy  section  1513  ;  Arnoidd  on  Insurance,  333.  This  . 
was  only  a  general  rule  to  cover  general  cas&s.  It  is  easy  to 
see  how  applicable  the  rule  would  be  to  the  case  of  Berteaux 
▼.  The  Cobeqwid  Inaurancs  Case,  There  the  vessel  was 
rescued  almost  immediately,  and  there  seemed  to  be  no  reason 
shown  why  the  exertions  were  not  used.  There  may  be  cases 
where  a  sale  would  be  justifiable  without  any  exertions  at  all. 
{Henry. — I  admit  that.)  In  cases  where  there  is  time  for 
effort  exertions  must  be  made,  and  the  sale  is  to  be  made 
when  the  exertions  have  failed.  If  you  go  into  the  question 
as  to  whether  the  master  used  every  effort  before  the  sale,  I 
don't  know  where  the  limit  would  b6,  and  it  would  result  in 
much  uncertainty  as  to  the  security  of  the  insured.  Parsons 
on  Insurance^  vol.  2.  Abandonment  should  not  be  made  on 
mere  conjecture ;  but  the  insurers  are  entitled  to  any  infor- 
mation, by  the  withholding  of  which  they  might  be  prejudiced. 
See  also  p.  149  as  to  necessity  of  sale.  See  pp.  120,  121. 
Corbett  is  the  assignee  of  the  mortgaged  and  stands  in  a 
different  position  from  the  owner. 

Henry,  in  reply. — It  is  clear  in  this  case  that  the  sale 
cannot  be  justified.  In  the  case  of  a  vessel  uninsured  the 
captain  can  only  sell  where  the  owner  cannot  be  communicated 
with.  7  Allen,  232.  A  man's  property  cannot  be  taken  and 
sold  against  his  will,  and  he  be  compelled  to  pay  for  it  because 
it  has  been  sold.  There  is  no  instance  where  a  sale  can  be 
justified  where  the  underwriters  can  be  communicated  with ; 

H 
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if  it  can  be  done  the  underwriters  must  be  communicated  with. 
The  captain  has  an  implied  authority  to  bind  the  underwriters 
only  in  cases  where  it  is  impossible  to  consult  with  them. 

13  Pickering,  43,  L,  T,,  411.  The  reasonings  of 
Coleridge  and  Grove,  JJ.,  though  opposed  to  one  another,  are 
equally  in  our  favor  as  to  the  abandonment.  The  vessel 
having  been  restorable  to  the  owners,  and  being  got  off 
without  damage,  must  be  regarded  as  if  no  sale  had  taken 
place.  Kenny  v.  Halifax  Marine  /ns.,  Thomson's  Cases,  113 ; 
Doyle  V.  Dallas,  1  M.  &  R.,  54;  lb.,  106;  4-  0.  A  P..  283; 
Martin  v.  Crockett,  14  East.,  465 ;  Tannsr  v.  Bennett,  1 
R.  &  M.,  182 ;  16  Q.  B.,  649  ;  3  F.  <t  Fin.,  942. 

The  English  and  American  rules  in  reference  to  abandon- 
ment are  different.  Under  the  American  rule,  when  a  veasel 
is  captured  and  so  becomes  abandonable,  the  rights. of  the 
parties  stand  or  fall  by  the  abandonment ;  but  in  England  if 
a  vessel  be  captured  and  restored,  the  insured  cannot  recover 
at  all.     The  same  principle  applies  here. 

Weatherbe,  J.,  now,  (January  14th,  1888,)  delivered  the 
judgment  of  the  Cowrt : — 

It  is  usually  said  there  are  two  kinds  of  total  loss,  abso- 
lute and  constructive,  and  that  in  all  cases  of  constructive 
loss  there  must  be  notice  of  abandonment.  It  seems  now  to 
be  admitted  by  distinguished  judges,  that  the  term  "con- 
structive total  loss"  is  not  a  happy  phrase,  and  perhaps 
sometimes  its  use  has  been  the  occasion  of  misapprehension. 
It  must  be  apparent  that  it  is  very  often  diflScult  to  draw  the 
line  between  what  is  called  absolute  and  constructive  total 
loss,  and  no  definition  of  either  term  seems  to  be  altogether 
satisfactory.  I  am  not  at  this  moment  aware  of  a  case  of 
total  loss  where  the  introduction  of  any  distinction  is  claimed 
to  assist  us,  except  to  distinguish  those  cases  where  notice  is 
required  from  those  where  it  is  dispensed  with,  and  there  it 
often  fails,  I  think.  It  is  a  familiar  thing  to  say  that  if  a  ship 
becomes  submerged  in  the  sea  so  that  no  vestige  remains  to 
be  seen  she  becomes  an  absolute  total  loss.  In  that  case,  it  is 
said,  the  owner  can  recover  the  whole  sum  insured,  and  that 
without  giving  notice.  But  he  could  only  recover  the  whole  sum 
upon  the  ground  that  she  cannot  be  weighed  up  so  as  to  take 
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the  saa  at  a  greater  cost  than  she  would  bd  worth  when  restored. 
And  notice  of  abandonment  could  only  be  dispensed  with^ 
even  if  she  became  worthless  as  a  ship,  where  there  was 
nothing  of  value  that  could  be  recovered  from  the  wreck.  In 
every  case  where  the  vessel  is  so  injured  by  the  peril  insured 
against  as  no  longer  to  be  fit  for  use  as  a  vessel  without  too 
great  an  expense — that  is,  a  cost  exceeding  her  value  when 
restored — she  is  totally  lost.  And  in  all.  cases  of  total  loss 
there  must  be  abandonment,  unless  there  is  nothing  whatever 
of  value  to  abandon,  neither  the  hull  nor  spars  nor  other 
portion  of  the  wreck,  nor  any  material  of  the  ship,  or  apparel ; 
nor — where  she  is  sold — the  proceeds  of  the  sale ;  and  in  all 
cases  of  total  loss,  wherever  anything  remains  of  appreciable 
value  there  must  be  notice  of  abandonment,  unless  in  some 
way  the  owner  is  excused.  And  he  cannot  be  excused  wherever 
anything  remains,  and  he  has  an  opportunity  of  giving  the 
underwriter  notice,  so  that  he  may  take  possession  of  the 
wreck  or  salvage,  or  whatever  remains.  All  these  things,  it 
appears  to  me,  depend  very  much  more  upon  the  evidence 
than  upon  difficult  problems  of  law. 

A  vessel  is  abandoned  as  totally  lost  and  is  again  found 
taking  the  sea  and  performing  voycLgcs  as  effectually  as  before 
the  accident  or  peril  through  which  she  has  passed.  The 
evidence  of  her  repair,  it  may  be  at  a  slight  cost, — possibly 
her  restoration  without  any  expense  for  repair  whatever,  (for 
that  was  the  case  in  Berteaux  v.  Cobequid  Ina,  Go,,  but  for 
a  doubtful  question,  it  is  said,  as  to  the  weight  of  evidence,  or 
whether  the  presiding  Judge  was  satisfied  with  the  verdict,) — 
and  of  her  efficiently  taking  the  sea  cannot  be  excluded  in 
the  controversy,  though  it  is  by  no  means  conclusive. 

The  question  in  such  a  case  is,  whether,  at  the  time  of  the 
abandonment,  and  previous  to  notice — where  notice  is  not 
excused — total  destruction  was  rendered  highly  probable,  and 
recovery,  though  not  utterly  hopeless,  was  exceedingly 
doubtful,  or  in  other  words,  whether  annihilation,  though  not 
inevitable,  was  not  highly  imminent.  If  there  is  evidence 
of  that, — unless  for  some  reason  that  evidence  is  unsatisfactory, 
— the  owner  must  recover  though  the  ship  escapes  entirely 
uninjured.  That  may  be  called  an  extreme  case,  but  it  is  a 
oase,  I  think,  within  the  law.     I  am  not  referring  to  a  case 
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necessarily  of  sale ;  there  may  or  may  not  be  a  sale.  If  all 
reasonable  hope  of  saving  the  subject  insured  be  gone  during 
an  existing  peril, — if  it  becomes  apparent  in  the  case  of  a 
ship  that  her  usefulness  as  a  ship  is  gone  beyond  any  reason- 
able hope  of  restoration,  then  the  owner  may  abandon  her 
and  recover  as  for  a  total  loss.  Evidence  of  the  snbsequeni 
easy  restoration  of  the  ship, — she  may  or  not  have  passed  to 
a  new  owner  by  sale, — ^in  some  cases  would  be  very  strong, 
it  might  be  irresistible  evidence  for  a  jury  to  defeat  the  con- 
tention of  imminent  peril,  but  it  would  only  be  evidence  to 
be  weighed  in  the  case.  I  am  assuming  that  the  losa,-— there 
is  no  "  loss  by  sale,'* — was  by  a  peril  insured  against,  because 
unless  diligence,  fidelity  and  good  judgment  of  the  master 
appear,  the  loss  may  not  be  said  to  be  by  peril  of  the  sea..  So 
that  diligence,  fidelity  and  good  judgment  must  appear  in  the 
evidence  on  the  part  of  the  master  as  agent  of  the  owner — the 
absence  of  which  will  bind  the  owner  down  to  the  moment  of 
the  loss, — to  the  period  when  no  hope  of  restoration  remains, 
and  what  was  before  a  ship  becomes  no  longer  a  ship — 
becomes  worthless  as  a  ship  ;  all  these  are  necessary  qualities 
to  be  exercised  by  the  master  to  entitle  the  owner  to  say  that 
his  ship  was  entirely  lost  by  a  peril  insured  against.  If  the 
diligence,  fidelity  and  sound  judgment  of  the  master  and  the 
imminent  danger  have  not  been  satisfactorily  disclosed  on 
the  trial,  the  verdict  for  the  owner,  as  in  ordinary  cases  for 
want  of  evidence,  is  liable  to  be  disturbed.  Then  if  at  any 
particular  time  whilst  the  danger  continues— every  thing  being 
done  that  can  reasonably  be  effected  to  extricate  the  ship  from 
the  peril — the  period  arrives  when  it  may  be  said  that  no 
reasonable  hope  remains,  and  the  owner  becomes  aware  of 
this  state  of  things,  he  must  then  at  once  abandon  and  give 
notice  to  the  underwriters.  If,  after  receiving  such  informa- 
tion, He  delays  giving  notice,  he  delays  at  his  peril,  and, 
though  the  work  of  destruction  goes  on  until  a  mere  wreck, 
or  it  may  be  until  no  trace  of  the  wreck— that  is  nothing  of 
value — remain,  he  may  fail  to  recover  for  a  total  loss  by 
reason  of  the  absence  of  notice.  If,  during  the  time  of  danger 
or  destruction,  it  should  become  apparent  at  any  period  that 
the  cost  of  repairing  the  damage  then  done  would  exceed  the 
value,  it  is  the  same  thing,  I  think,  as  if  the  peril  of  destruction 
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or  complete  annihilation  should  become  highly  imminent; 
notice  in  either  case,  unless  excused,  must  be  given,  in  order  that 
the  underwriter  may  interpose.  The  underwriter  cannot  inter- 
fere till  he  receives  notice.  While  abandonment  is  a  part  of 
«very  contract  of  indemnity,  notice  of  abandonment  is  peculiar 
to  contracts  of  insurance,  and  the  agreement  that  notice  shall 
be  given  is  said  to  be  a  part  of  the  contract,  and  cannot  be 
dispensed  with,  except  where  there  is  nothing  remaining  of 
the  subject  matter  of  insurance  to  abandon,  (for  the  proceeds 
of  sale  may  be  abandoned  at  the  time  of  claiming  indemnity,) 
or  where  it  i«  impossible  to  forward  a  notice. 

If  the  time  is  ripe  for  giving  notice  of  abandonment,  and 
Htke  notice  be  given,  it  matters  not  to  the  owner  whether  the 
abandonment  he  accepted  ;  he  is  safe  to  recover  for  a  total 
loss.  After  that  the  master  is  no  longer  the  agent  of  the 
owner.  If,  however,  it  should  turn  out  that  the  vessel  was 
neither  in  a  hopeless  <^ondition  of  peril  of  total  destruction, 
nor  damaged  so  as  not  to  be  worth  repairing,  down  to  the 
time  of  notice  of  abandonment,  the  owner  must  fail  to  recover 
for  a  total  loss,  and  the  master  continues  to  be  the  agent  of 
the  owner,  and  the  abandonment  is  of  no  effect  I  think, 
however,  if  the  master  still  continues  to  act  vigilantly  in  good 
faith,  and  without  mistaken  judgment,  and  fails  to  save  the 
ship  and  it  becomes  totally  lost  afterwards,  by  being  placed 
in  imminent  peril  of  destruction,  or  being  destroyed  or 
damaged,  so  as- no  longer  to  be  useful  as  a  ship,  the  owner  can 
recover.  He  cannot  recover  upon  the  old  notice  of  abandon- 
ment, but  must  give  new  notice  after  the  new  state  of  facts, 
unless  he  is  excused,  or  nothing  remains  under  the  new  state 
of  facts. 

If,  when  the  period  arrives  in  which  no  hope  whatever 
remains  of  saving  or  restoring  the  vessel,  and  there  is  imminent 
danger  of  immediate  total  destruction,  a  sale  takes  place,  and 
there  is  not  time  for  the  master  to  communicate  with  the 
owner,  or  for  the  owner  to  give  notice  to  the  underwriter,  I 
understand  the  owner  will  be  excused  from  giving  notice, 
upon  the  authority  of  the  numerous  cases  where  the  owner 
has  recovered  for  a  total  loss  without  giving  notice,  the 
proceeds  of  sale  being  abandoned  when  the  claim  is  made. 
But  the  mere  fact  of  what  is  called  a  justifiable  sale  is,  I 
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should  think,  no  excuse  for  dispensing  with  notice  of  abandon- 
ment. In  almost  all  eases  of  sale  by  the  master,  the  owner 
becomes  informed  of  the  accident  or  loss  which  leads  to  the 
sale  and  the  sale  itself  at  the  same  time,  and  then  the  owner 
is  excused.  The  electric  telegraph,  though  it  has  altered  the 
nature  of  the  facte  in  many  cases  where  the  principles  of  law 
are  to  be  applied  to  what  is  called  a  justifiable  sale,  has  not 
altered  the  law  itself.  And  the  cases  will  more  frequently 
occur  where  notice  is  required  and  cannot  be  dispensed  with, 
and  fewer  cases  will  happen  of  sale  by  the  master. 

I  have  so  far  in  discussing  the  question. — not  without  a  full 
appreciation  of  the  responsibility, — ignored  all  artificial  dis- 
tinction between  a  covstrwdiw  and  an  absolute  total  los& 
And  whether  such  cases  can  or  cannot  be  invariably  considered 
without  drawing  such  distinction,  I  think  what  has  been  said 
may  be  so  applied  as  to  prevent  us  from  falling  into  error,  in 
determining  whether  this  verdict  shall  be  disturbed. 

Everything  that  a  verdict  can  settle  has  been  settled  in 
this  case  against  the  underwriters  and  in  favor  of  the  insured  ; 
and  here,  where  the  finding  is  on  the  evidence  by  a  judge 
without  a  jury,  nothing  can  avail  the  defendant  by  way  of 
mistake  in  the  law  as  in  the  case  of  misdirection.  In  Cobequid 
Marine  Insurance  Co.  v.  Berteaux,  a  case  somewhat  similar 
in  some  respecte  to  this,  decided  on  appeal  by  the  Judicial 
Committee  of  the  Privy  Council,  it  was  suggested,  though 
perhaps  not  so  decided  as  to  become  a  binding  rule,  that  where 
the  verdict  in  favor  of  the  insured  was  attacked,  the  case,  a^ 
made  by  the  plaintifi's,  vshould  alone  be  looked  at,,  because  the 
Court  could  not  be  aware  that  all  the  witnesses  on  the  part  of 
the  defendant  were  not  disbelieved  on  the  trial.  In  the  case 
now  discussed,  there  may  be  some  reason,  on  examining  the 
minutes  of  trial,  for  discrediting  evidence  on  the  part  of  the 
defence.  Then  the  underwriters  here  are  in  a  much  worse 
position  than  in  that  case,  because  there  it  was  assumed  that 
the  Judge  who  tried  the  cause  was  not  satisfied  with  the 
verdict  The  appeal  was  sustained,  but  without  costs.  In  a 
case  determined  in  the  same  tribunal, — a  case  of  sale  by  the 
master, — on  an  appeal  from  Australia  three  years  before,, 
inasmuch  as  the  Chief  Justice  of  the  Colony  had  reported 
that  he  was  satisfied  with  the  verdict>  much  turned  upon  that 
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in  the  Judicial  Committee  of  the  Privy  CJouncil,  and  there  the 
verdict  was  sustained  and  the  appeal  dismissed  with  costs. 
The  Australasian  St  Nav.  Co.  v.  Morse,  L.  R,  4  P.  C.  222. 

The  vessel  in  question  here  was  stranded  on  a  very 
dangerous  part  of  the  coast  of  this  Province,  exposed  to  the 
Atlantic  Ocean,  in  perhaps  the  very  worst  season  of  the  year 
when  the  harbor  at  the  mouth  of  which  she  lay  was  for  four 
miles  from  the  town  (Shelburne)  -  frozen  over,  and  the  hull, 
rigging  and  hawser  of  the  insured  vessel  were  encumbered 
with  ice  formed  from  the  waves  and  spray  of  the  sea. 

The  vessel  was  bound  to  Boston,  and  was  approaching 
Shelbume  in  stress  of  weather,  having  encountered  heavy 
gales,  intense  cold,  and  head  winds.  Owing  to  the  parting  of 
some  of  her  steering  apparatus,  she  struck  on  the  rocks  and 
suddenly  became  stranded  early  in  the  morning  at  nearly 
high  water,  on  Saturday,  the  loth  of  February,  Notice  of 
abandonment  was  given  in  Halifax,  on  behalf  of  the  owners^ 
on  Monday  evening  following,  and  she  was  sold  on  Tuesday. 

On  the  argument  it  was  urged  that  no  sale  could  take 
place  in  a  home  port,  or  at  any  rate  no  sale  is  justifiable  in  a 
case  like  this,  where  the  master  was  in  communication  with 
the  owners,  who  were  either  present  or  had  an  opportunity 
of  being  present  In  that  way  it  was  attempted  to  cut  off 
the  right  of  recovery  on  the  ground  of  what  is  usually  called 
a  justifiable  sale,  upon  which  plaintifTs  counsel  relied,  and  it 
was  ingeniously  suggested,  on  behalf  of  defendants,  that  the 
notice  of  abandonment  Was  beside  the  question,  and  the 
argument  on  both  sides  was  conducted  without  much  reference 
to  or  reliance  on  that  notice,  which  I  think  the  most  essential 
feature  in  this  case.  The  sale  on  the  contrary,  I  think,  has 
very  little,  if  anything,  to  do  with  the  real  point  in  contro- 
versy. And  in  that  respect  there  seemed  to  be  some  misap- 
prehension throughout  the  argument,  of  the  real  state  of  the 
law  as  applicable  to  this  case.  Here  the  master,  owners  and 
underwriters  were  within  reach  and  call,  and  in  actual  com- 
munication. The  master  communicated  with  the  owners 
before  selling,  and  to  the  notice  of  abandonment  given  on 
Monday  evening,  the  17th,  the  underwriters  the  next  day 
replied,  declining  to  accept  it  without  further  particulars,  and 
the  vessel  was  sold  on  Tuesday  at  2  o'clock,  p.  m.    The  case 
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W  peculiar,  an  J  I  think  the  underwriters  would  have  been 
liable  if  no  sale  had  ever  taken  place  after  notice. 

Those  striking  passages  relied  on  in  the  text  books, 
respecting  the  sale  of  the  ship  by  the  master  have  almost  all 
relation  to  cases  where  the  owner  and  underwriter  cannot  be 
readily  communicated  with,  and  where  the  master  acts  for  the 
benefit  of  all  who  may  be  interested  ;  and,  while  all-  that  is 
said  about  a  sound  discretion,  caution  and  vigilance,  and  the 
utmost  good  faith  in  the  master  may  apply  in  one  sense  here, 
it  does  not,  I  think,  apply  in  relation  to  the  sale.  Where 
notice  of  abandonment  is  once  properly  given  at  the  proper, 
time  all  responsibility  of  the  owner  ceases,  and  from  that 
moment  the  master  in  charge  becomes  the  agent  of  and,  if 
he  sells,  sells  for  the  underwriters.  This  case,  therefore,  it 
will  be  apparent,  may,  under  the  evidence  and  finding  here,  be 
considered  and  determined  without  any  reference  to  the  sale 
whatever,  and  just  as  if  no  sale  had  taken  place.  It  is  in  this 
view  I  deem  the  notice  of  abandonment  essential.  In  this 
view  if  the  plaintiff  recovers  he  may  recover  on  the  ground 
that  the  vessel  became  a  total  loss  before  tl^e  notice  of  aban- 
donment, and  the  whole  controversy  is  at  an  end  before  we 
reach  the  period  of  sale,  and  without  involving  any  of  the 
particulars  after  the  notice  of  abandonment,  except  as  evidence 
to  throw  light  on  the  period  already  past. 

I  suppose,  as  I  have  suggested,  we  may  only  look  at  the 
case  presented  by  the  plaintiffs*  witnesses.  I  do  not  mean  to 
say  that  where  an  inference  was  raised  we  should  not  look  at 
the  evidence  of  defendant  rebutting  that  inference.  It 
cannot  be  said  that  there  are  not  here  to  be  found  conflicting 
statements.  There  are  nearly  always  more  or  less  conflicting 
statements  in  such  cases,  especially  where  much  of  the 
evidence  is  extracted  by  cross-examination.  Sometimes  that 
exists  to  such  an  extent  as  to  give  great  difficulty  and  some- 
times even  to  render  it  impossible  to  say  that  a  main  and 
essential  issue  is  not  left  as  if  unsupported.  I  do  not  think 
that  is  the  case  here.  Here  I  regard  the  evidence  on  the 
whole  as  satisfactory,  and  I  cannot  say  that  I  would  have 
wished  the  verdict  otherwise. 

There  is  evidence  that  the  tide  did  not  suit  to  make  any 
effectual  attempt  to  float  the  vessel  on  Saturday,  and  that  the 
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drift  ice  prevented  the  master  from  getting  out  raore  than  one 
anchor,  and  there  is  evidence  that  all  that  could  be  done,  and 
all  that  was  useful  to  be  done,  was  done  on  that  day ;  and  on 
Saturday  night  she  filled  with  water,  and  on  Sunday,  a  gale 
coming  on,  she  was  bilged.  The  tide  was  ebbing  and  flowing 
in  her  as  it  did  outside,  and  there  was  a  heavy  sea  all  day, 
though  the  day  was  spent  in  discharging  thife  cargo.  On 
Monday  a  winter  gale  of  wind  was  blowing,  with  a  heavy 
sea,  so  that  the  crew  could  not  remain  on  board  ;  the  sea  was 
breaking  over  the  vessel,  and  the  spars  were  springing  toward 
each  other  and  the  vessel  was  beating  -on  the  rocks  and 
grinding  on  the  bottom,  and  she  gave  signs  of  going  to  pieces. 
Her  condition  was  communicated  to  the  owners.  The  vessel 
was  then  stripped  and  experienced  persons  thought  she  lay  in 
a  hopeless  condition  under  the  efTect  of  an  increasing  storm. 
Afterwards,  by  the  aid  of  a  favorable  tide  and  a  vessel,  which 
was  not  available  at  the  time  of  abandonment,  and  but  for 
which  vessel  she  would  have  probably  gone  to  pieces,  she  was 
got  ofl^  and  repaired  by  persons  in  the  vicinity,  very  likely 
unHer  favorable  and  economical  circumstances.  Even  so,  it 
is  not  very  safe  to  say  now  whether  she  was  repaired  at  an 
expense  less  than  her  value  when  repaired. 

It  cannot  be  said,  I  think,  that  at  the  time  of  notice  of 
abandonment,  or  on  Monday,  there  is  not  much  evidence  that 
the  ve&sel  was  in  a  hopeless  condition,  that  she  was  in 
impending  danger  of  being  dashed  to  pieces  by  the  rising 
gale ;  that  it  might  very  reasonably  on  that  day  have  been 
concluded  that  she  was  not  worth  repairing — that  she  was  a 
mere  wreck  and  no  longer  of  any  use  as  a  sea-going  vessel, 
and  that  the  master  had  done  all  that  could  be  done.  Admitting 
that  there  are  some  expressions  in  the  evidence  of  plaintiffs' 
witnesses  less  favorable  to  plaintiff's  case  than  the  view  sug- 
gested, can  it  be  said  that  the  weight  of  evidence  preponderates 
so  greatly  the  other  way  as  to  require  us  to  disturb  the 
verdict  ?  That,  I  suppose,  is  the  real  question.  And  even 
now,  after-  all  is  over,  do  the  subsequent  events  speak 
unfavoui-ably  against  the  plaintiff?  But  for  the  timely  and, 
I  think,  unlocked  for  arrival  of  an  American  vessel,  fitted  for 
the  winter  fishing,  the  insured  vessel  wo  now  know,  as  far  as 
one  can  know,  must  have  gone  to  pieces,  or,  at  any  rate,  there 
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is  nothing  to  lead  us  to  a  contrary  belief  against  the  evidence. 
And  as  to  the  cost  of  repairs,  under  the  most  favorable 
circumstances,  does  it  appear  clear  that  this  vessel  was  worth 
the  trouble  of  restoring  her  to  the  sea  ?  It  is  not  necessary 
to  say  whether  if  the  verdict  had  been  for  the  defendant  it 
could  or  could  not  be  disturb  on  these  points.  It  is  suflScient 
to  say  that  tbe  evidence  of  the  hopelessness  of  being  able  to 
extricate  the  ship  with  the  means  at  hand,  and  also  of  her 
extremely  shattered  condition,  and  the  great  improbability  of 
being  able  to  restore  her,  except  at  a  cost  exceeding  her  value, 
having  been  heard^  on  the  trial,  and  having  resulted  in  a 
finding  by  the  learned  Judge  who  tried  the  cadse,  I  do  not 
think  any  sufficient  reason  appears  for  opening  up  these 
questions  and  again  submitting  the  facts  for  another  trial 
I  have  examined  carefully  all  the  cases  bearing  on  the  ques- 
tions raised  at  the  argument, — though  I  had  occasion  recently 
to  examine  them  in  other  discussions  before  this  court, — and 
I  am  of  opinion  that  we  have  had  no  reason  presented  to  us 
to  cause  us  to  be  dissatisfied  with  this  verdict,  which  must 
rest  on  the  ground  that  the  vessel  was  totally  lost  to  the 
owner  at  the  time  she  was  abandoned  to  the  underwriters. 
And  we  are  all  of  opinion  that  this  is  sufficient  to  entitle  the 
plain tifi*  to  our  judgment. 


McKENZIE    u    McKAY. 

(BefoM  MoDoNALD,  Smitb,  Jambs  Mid  Wbathbrbb,  JJ.) 

(Decided  January  18th,  188i.) 

Appeal  demanded  from  Justice^ s  court,— Bequeit  to  make  an  Affidavit.— MaJicioui 
r^fiual  0/  Appeal, 

pLAnmrr  brought  an  mcAon  agvlntt  a  Mafliistrmte  tor  mallcioaalj  refusliiic  an  appeal ;  bat 
on  his  direct  examination  stated  merely  that  he  had  demanded  an  appeal,  and  that  nolhing 
farther  was  said.  Defendant  swore  that  he  did  not  hear  the  appeal  demanded.  Plaintlff't 
attorney  ewoie  that  in  the  defendant's  presence  he  had  asked  plaintiff  if  he  had  not  offered  to 
malce  the  affidavit  and  demanded  an  appeal,  to  which  plaintiff  had  replied  that  he  had  done  so. 
The  jury,  in  answer  to  the  question  whether  the  Jnstioe  had  been  required  to  prepare  an 
iffldavit  said  *'  yes,"  and  in  answer  to  the  question  whether  the  Justice  had  acted  with  nialloe 
replied.  "  apparently"  ;  and  they  found  a  verdict  for  plaintiff. 

A  rule  being  granted  the  verdict  was  set  aside. 

This  was  an  action  brought  by  plaintifi  against  defendant, 
a  Justice  of  the  Peace,  for  maliciously  refusing  an  appeal. 
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The  cause  was  tried  at  Pictou  in  October,  1880,  before  Mr. 
Justice  Weatherbe.    Plaintiff  gave  evidence  as  follows : — 

The  Magistrate  said :  "  I  have  great  doubts  about  the 
judgment,  but  I'll  give  judgment  for  plaintiff,  and  the  defend- 
ant can  appeal/'  I  just  said  1  demanded  an  appeal.  Thai 
was  all  I  said.  The  Magistrate  was  sitting  when  be  wrote. 
I  demanded  an  appeal.  That  was  all  I  said.  Afterwards 
defendant  went  into  a  side  office.  I  was  on  my  way  to  that 
office  afterwards  when  I  was  stopped  by  an  execution  by 
Nicholas  P.  Olding.  This  is  the  execution.  I  was  arrested 
on  this  execution.  I  went  to  the  office  of  the  Magistrate. 
I  asked  him  if  he  was  going  to  lock  me  up.  I  think  he  said 
I  should  have  come  prepared.  I  could  get  little  satisfaction. 
I  asked  him  to  send  his  constable  to  Pictou,  that  he  could  get 
my  bonds,  or  money,  or  property.  He  said  the  officer  could 
not  leave  the  court,  or  jail  I  think  it  was.  He  said  mine  was 
a  hard  case,  but  I  had  my  remedy.  I  saw  him  with  my 
attorney  who  read  the  law  to  him.  Defendant  said  my 
attorney  only  read  part  of  the  law.  I  was  in  jail  till  next 
morning  at  nine«  when  I  made  an  affidavit  and  took  an  appeal 

PlaintiflTs  Attorney  gave  the  following  evidence  : — I  am 
•an  Attorney  and  acted  for  plaintiff.  I  was  in  Court  when 
judgment  was  delivered.  The  Magistrate  said  he  gave  judg- 
ment for  plaintiff,  and  would  let  defendant  appeal.  I  heard 
or  knew  nothing  more  whatever  till  I  afterwards  went  into 
the  Magistrate's  office  with  plaintiff  I  then  told  the  Justice 
he  had  no  right  to  issue  execution.  In  his  pi'esaice  I  asked 
plaintiff  if  he  had  not  offered  to  make  an  affidavit,  and 
demanded  an  appeal.  He  said  he  had.  I  read  the  statute, 
and  the  Justice  told  me  I  did  not  read  all  the  law.  This  is 
all  that  was  said.    There  was  nothing  more  said. 

Defendant's  evidencse  was  as  follows: — I  have  been  a 
Justice  of  the  Peace  for  fifty  years.  I  am  eighty-eight  years 
old.  The  present  plaintiff  appeared  in  the»suit  referred  to» 
and  judgment  was  given  against  him.  He  did  not  demand 
an  appeal  that  I  heard.  After  he  left  the  Court  the  plaintiff 
applied  to  me  for  an  execution.  I  gave  it.  He  said  he  was 
afraid  he  would  lose  his  money.  I  had  never  seen  the  man 
before.  Two  hours  passed  after  the  judgment  without  my 
having  seen  him.    I  gave  the  plaintiff  no  advice  or  suggestion 
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in  the  matter.  I  gave  the  constable  no  instruction  or  advice. 
After  the  issue  of  execution,  McGillivray,  the  Attorney,  came 
to  my  of&ce  and  asked  me  to  withdraw  the  execution.  There 
was  no  affidavit  made  or  required  to  be  made.  Next  morning 
the  defendant  brought  me  the  required  affidavit  and  appeal 
bond.  I  did  not  in  that  case  act  diflferently  from  any  other,  and 
had  no  cause  or  reason  to  do  so,  but  only  carried  out  what  I 
then  believed  to  be,  and  now  think  is  the  law. 

Croaa-eocaminecL — It  was  a  good  while  after  the  judgment 
before  I  saw  the  defendant.  I  said  the  moment  the  papers 
were  made  I  would  withdraw.  McKenzie  left  the  Court 
before  T  did.  Paper  E.  W.  is  in  Cummings'  hand-writing. 
The  paper  now  shown  in  his  hand-writing,  or  the  part  now 
shown  to  me,  is  in  his  hand-writing.  (The  defendant  says  he 
has  not  his  spectacles,  and  others  are  presented  to  him  by 
consent.)  This  writing  now  shown  to  me  is  my  hand-writing. 
It  is  not  in  Cumraings'  hand-writing.  (The  paper  in  his 
hands  is  the  execution.) 

D.  R  Cummings,  a  witness  on  behalf  of  the  defendant, 
gave  evidence  that  ho  was  present  all  the  time  of  the  trial 
before  the  Justice,  and  the  now  plaintiff  did  not  appeal.  He 
was  alongside  of  the  Magistrate,  and  never  heard  him  say  that 
he  would  appeal,  or  anything  of  the  kind.  He  wrote  what 
he  did  in  the  execution  in  the  Magistrate's  ofSce.  He  did  not 
leave  the  Court  till  he  did. 

The  learned  Judge  charged  the  jury  as  follows: — 

I  told  the  jury  that  it  became  my  duty  to  instruct  them 
on  the  law,  and  I  told  them  that  the  plaintiff,  in  my  view, 
had  made  out  no  case,  and  the  verdict  should  be  for  the 
defendant.  The  plaintiff's  counsel  was  not  obliged  to  become 
non-suited,  and  as  he  had  asked  them  for  a  verdict  for 
plaintiff,  I  would  put  to  them  questions  in  writing.  The 
case,  I  thought,  was  one  without  difficulty,  in  so  far  as  it  had 
been  discussed.  It  was  the  duty  of  the  Justice,  after  giving 
judgment,  on  being  required,  to  issue  execution.  He  had  done 
nothing  more  than  he  was  bound  to  do,  according  to  any 
contention  which  I  could  understand  made  by  counsel.  An 
appeal  properly  taken  would  stay  the  issue  of  an  execution,  but 
there  must  be  an  affidavit  made  that  the  party  applying  was 
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dissatisfied  with  the  judfrment,  and  felt  aggrieved  thereby,  and 
that  such  appeal  was  not  prosecuted  for  delay.  This,  on  being 
made  by  the  party  or  his  agent  and  filed  with  the  Justice, 
would  stay  execution  for  ten  days,  when  security  would  still 
further  stay  it.  The  Magistrate,  when  required  to  do  so,  is  to 
make  the  affidavit.  If  the  present  plaintiff  had  applied  to 
the  Magistrate  to  make  out  an  affidavit  for  him  that  he  was 
dissatisfied  with  the  judgment,  and  felt  aggrieved  by  it,  and 
that  his  appeal  was  not  for  the  purpose  of  delay,  the  Justice 
should  have  made  it.  There  was  no  dispute  as  to  the  fact 
here.  The  plaintifi  did  not  pretend  to  say  that  he  required 
the  Magistrate  to  make  out  an  affidavit  of  any  kind,  nor  did  he 
say  that  he  was  aggrieved  at  or  dissatisfied  with  the  judgment, 
and  that  the  appeal  he  required  was  not  made  for  delay.  All 
he  said  was  that  he  demanded  an  appeal.  He  swore  that  he 
said  nothing  more  at  that  time.  The  defendant's  evidence 
supported  by  Cummings,  was  that  he  did  not  hear  even  this ; 
but  whether  they  believed  this  or  not,  the  plaintiff  had  not 
made  out  enough.  According  to  the  contention  of  the  plain- 
tiff's counsel,  Mr.  Henry,  he  seemed  to  admit  that  what 
plaintiff  swore  to  as  to  demanding  the  appeal  was  not  sufficient, 
but  that  it  was  necessary  for  the  jury  to  find  that  the  Justice 
had  been  required  to  make  an  affidavit,  before  the  issue  of 
the  execution,  to  award  the  plaintiff  a  verdict.  I  would  put 
that  question  to  them  in  writing :  Was  he  so  required  ? 
Counsel  had  told  them  that  when  in  the  office  of  the  Justice, 
after  the  execution  had  been  issued,  McOillivray  addressed 
plaintiff,  asking  him  if  he  had  not  offered  to  make  an  affidavit, 
and  demanded  an  appeal,  and  plaintiff  had  then,  not  speaking 
under  the  obligation  of  an  oath,  replied  in  the  affirmative.  I 
instructed  the  jury  that  this  lyas  not  sufficient,  and,  as  the  plain- 
tiff had  not  himself,  when  under  oath,  attested  to  this,  (the 
most  important  point  in  the  case),  but  had  distinctly  and  in 
his  direct  examination  sworn  that  he  demanded  an  appeal,  and 
said  nothing  more,  he  could  hardly  expect  the  jury,  under 
their  oaths,  to  say  that  he  had  required  the  Justice  to  make 
the  affidavit  Moreover,  they  should  consider  that  we  had 
the  evidence  of  defendant,  stating  that  he  did  not  even  hear 
the  demand  for  an  appeal,  and  the  defendant's  hearing  was 
obviously  defective,  unless  he  was  deceiving  us  on  the  witness 
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stand.  What  they  were  now  by  plaintiff  asked  to  find  was, 
not  only  that  plaintiff,  before  the  issue  of  execution  below, 
demanded  an  appeal,  and  required  the  Justice  to  make  the 
affidavit  required  by  the  Statute,  but  that  the  Magistrate, 
notwithstanding  his  evidence  in  Court,  heard  the  application, 
and  acted  from  malice.  As  they  had  heard  a  long  address 
from  plaintiff's  counsel,  the  defendant  could  not,  claiming  his 
right  in  so  clear  a  case,  address  them,  and  as  I  did  not  propose 
to  go  in  detail  over  the  various  matters  brought  to  their 
notice,  I  would  take  the  liberty  of  asking  them  to  take  the 
two  questions  from  me  in  writing,  and  give  me  the  answers 
to  these,  after  which  they  would  be  at  liberty  to  deliver  their 
verdict. 

The  questions  and  the  answers  of  the  jury  were  returned 
to  me  by  the  foreman,  and  they  are  appended : 

lat  Question. — "  Was  the  Justice   required   to  make  an 
affidavit  before  the  issue  of  execution  ?  " 
let  Answer—"  Yes." 

^nd  Question — "  Did  the  Justice  act  with  malice  ?  " 
iTid  iln«ic;er—"  Apparently." 

The  jury  returned  a  verdict  for  plaintiff  and  a  rule  was 
taken  to  set  the  verdict  aside. 

Henry y  Q.  C,  was  called  on  to  answer  the  point  that  the 
Magistrate  had  not  been  required  to  prepare  the  affidavit  for 
the  appeal. 

The  defendant  tacitly  admitted  that  before  the  execution 
was  put  in  force  he  was  required  to  prepare  the  affidavit, 

McDonald,  J. — He  swears  directly  to  the  contrary. 

Weathebbe,  J. — It  is  only  evidence  of  a  conversation 
from  which  an  inference  may  be  drawn,  but  there  is  the 
defendant's  own  testimony  that  no  such  request  was  made. 

The  CoUBT  made  absolute  the  rule  for  a  new  trial. 
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DOBSEN  V.  McDonald. 

(Before  MoDoNALD,  Jambs,   and  Wbathkiu»»  JJ.) 

(De^idsd  January  Uth,  188i.) 

Appeal  in  fom^  of   rule   niti. 

A  RULK  for  an  appeal  from  the  nilingof  a  Jadfre  fef  using  to  allow  an  examinaUon  of  an  agent 
In  refpird  to  certain  matters,  under  the  Abscond  Ing  Debtors*  Act,  was  taken  in  the  following 
form :— It  is  ordered  that  an  appeal  be  granted  from  the  ruling  of  the  presiding  Judge  given  at 
the  examination,  etc,  on  the  grounds,  etc.,  and  that  a  rehearing  of  eald  agent  be  had,  unless 
cause  to  the  contrary  be  shewn  before  the  Buprsme  Ciouri  in  banoo  at  Halifax,  within  the  first 
four  days  of  the  next  ensuing  term. 

Appeal  dismissed. 

• 

This  was  a  summons  tinder  the  Absconding  Debtors'  Act 
to  bring  in  an  agent  who  was  believed  to  have  goods  of  the 
defendant  under  his  control.  The  agent  admitted  having 
received  money  on  the  defendant's  account  to  the  amount  of 
$1800.  The  Judge  refused  to  allow  any  examination  as  to  the 
acts  of  the  agent  subsequently  to  the  time  of  the  service  of  the 
summons,  or  to  allow  inspection  of  items  in  the  agent's  books 
subsequent  to  that  date,  and  a  rule  was  taken  for  an  appeal 
The  rule  was  in  the  following  form  : — 

It  is  ordered  that  an  appeal  be  granted  from  the  ruling  of 
the  presiding  Judge,  given  at  the  examination  of  William  H. 
Moore,  summoned  as  the  agent  of  the  defendant,  on  the 
ground,  amongst  others,  that  the  said  Judge  decided  not  to 
allow  any  examination  by  plaintiff  •of  dealings,  matters  and 
afiairs  between  defendant  and  said  agent,  subsequently  to  the 
time  of  service  of  the  summons  on  him,  or  relative  to  matters 
growing  due  subsequently  thereto ;  and  not  to  allow  inspec- 
tion of  any  items  in  the  books  of  said  agent  subsequent  to 
said  service  and  in  the  account  between  said  agent  and 
defendant  produced  at  the  trial ;  and  that  a  rehearing  of  said 
agent  be  had,  notice  being  given,  unless  cause  to  the  contrary 
be  shewn  before  the  Supreme  Court,  i/n  banco,  at  Halifax, 
within  the  first  four  days  of  the  next  ensuing  term,  service 
hereof  being  made  on  said  agent  or  his  attorney  within  ten 
days  from  the  date  hereof.  • 

By  the  Court, 

ALEX.  TAYLOR,  JR.. 

Protiionotary, 

Baddeck,  11th  June,  1880. 
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J,  J.  RitchiCy  in  support  of  rule,  distinguishes  Henatia  v. 
Lynds,  1  R.  &  G.,  248.  (Weatherbe,  J. — I  think  you  would 
fail  under  any  circumstances  under  this  rule.)  McDonald,  J. 
— Heuatia  v.  Lynda  is  not  applicable.  There  is  no  decision 
from  which  an  appeal  can  be  taken.  There  is  nothing  to 
prevent  you  having  a  rehearing.  Weatherbe,  J. — We  cannot 
do  anything  with  the  rule  except  dismiss  it. 

Appeal  dismissed. 


FRASER  V.  FRASER  et  al. 

(Before   MoDonald,   Jkum  and   Wbathsbbb,  JJ.) 

(Decided  Janttary  f7th,  188t.) 

yon  pros. — Judgment  signed  hy  PrGthonctary  out  of  term,— Nullity, 

Aftkr  notice  of  non  pros  a  ptremptory  undertakinir  wm  iriven  for  the  next  term  at 
Plctou;  but  plaintiff  failed  to  try  his  caiutf.  Defendants'  counsel  moved  for  jadsment  of 
non  pros,  and  the  Judfte  took  the  papers  and  reserred  his  dedsion.  Alter  the  Court  had 
dosed  at  Plctou,  the  Judge  was  applied  to  for  his  dedsion  at  another  Court,  and  initialled  the 
rule  for  Judgment,  upon  which  the  Judgment  was  signed  by  the  Prothonotory  at  Pictoo. 
Plaintiff  treating  the  Judgment  as  a  nullity,  proceeded  to  the  trial,  in  which  defendant  took 
no  part. 

HeM,  that  the  plaintiff  could  not,  under  the  drourastanoss,  proceed  to  trial,  and  the 
▼erdlct  must  be  set  aside. 

The  action  was  brought  by  the  plaintifi  for  goods  sold  and 
delivered  to  the  defendants.  When  the  cause  had  been  at 
issue  five  terms  the  defendants'  attorney  gave  notice  of  non 
proa,  after  which  a  peremptory  undertaking  was  given. 
Subsequently,  plaintiff  not  proceeding  to  trial,  a  rule  for 
judgment  as  of  nonsuit  was  prepared  and  having  been  initialled 
by  the  Judge  was  signed  by  the  Prothonotary  out  of  term. 
Plaintiff,  notwithstanding,  proceeded  to  trial  and  recovered  a 
verdict  against  one  of  the  defendants,  and  a  rule  was  granted 
to  set  the  verdict  aside. 

The  following  affidavit  was  read  at  the  argument : — 

I,  James  McQ.  Stewart,  of  Pictou,  in  the  County  of  Pictou, 
Barrister,  of  counsel  with  the  defendants*  in  the  above  named 
cause,  ^ake  oath  and  say  : 

1.  That  the  above  cause  was  commenced  by  writ  of 
summons  and  writ  of  attachment  issued  on  the  nineteenth 
day  of  September,  A.  D.  1876. 
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•2.  Pleas  in  the  above  cause  were  filed  on  the  sixteenth 
day  of  March,  A.  D.  1877,  and  the  said  cause  was  then  at 
issue. 

3.  On  the  tenth  day  of  April,  in  said  year  1877,  a  writ  of 
commission  was  issued,  at  the  instance  of  the  defendants 
herein,  to  take  the  evidence  of  witnesses  residing  in  the 
United  States,  and  such  commission  has  since  been  returned, 
as  I  am  informed  and  verily  believe. 

4.  At  the  November  Term  of  this  Court,  at  Pictou,  in 
1879,  a  motion  was  made  on  behalf  of  the  defendants  herein 
for  judgment  of  non  pros  in  this  case,  and  on  the  said  plain- 
tiff's counsel  entering  into  an  undertaking  on,  behalf  of  said 
plaintiff*  to  try  this  cause  at  the  next  ensuing  term  of  this 
Honorable  Court  at  Pictou,  this  cause  was  passed. 

5.  At  the  June  Term  of  this  Court,  1880, 1  made  a  motion 
to  the  Court  for  judgment  of  Tum  proa  herein,  and  the 
plain tiff^s  counsel  was  heard  in  opposition  to  said  motion,  and 
Mr.  Justice  Smith,  who  then  presided  at  said  Court,  then 
stated  that  he  wished  to  have  the  papers  in  the  cause,  and 
would  give  a  decision  after  reading  the  said  •papei's,  and  to 
my  knowledge  nothing  further  was  done  herein  by  the  parties 
hereto  or  their  counsel  or  attorneys  at  said  June  Term. 

6.  *  ♦  ♦  ♦  ♦ 

7.  Before  the  present  term  of  this  Court  at  Pictou  com- 
menced, a  rule  for  judgment  of  non  proa  was  filed  among 
the  papers  in  this  cause  on  file  at  Pictou. 

8.  When  this  cause  was  called  at  this  term,  the  plaintiff 
went  to  trial  and  recovered  a  verdict,  and  the  defendants 
counsel  took  no  part  in  said  trial,  and  gave  as  their  reason 
therefor  that  judgment  of  non  proa  had  alread}'^  been  granted 
herein. 

9.  I  am  informed  and  verily  believe  that  the  defendants' 
herein  have  a  good  defence  thereto  on  the  merits. 

10.  The  last  June  term  of  this  Court  was  the  seventh 
term  at  which  the  cause  was  at  issue. 

Scdgewick,  Q.  C,  in  support  of  rule. — ^The  plaintiff  had  no 
right  to  try  the  cause  while  this  rule  was  outstanding,  giving 
judgment  of  nonsuit. 
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Henry,  Q.  (7.,  contra. — ^The  rule  was  a  nullity.  It  was  not 
a  rule  of  the  Coui*t,  having  been  signed  by  the  Prothonotary 
when  there  was  no  term  of  the  Court  in  the  County.  The 
Prothonotary  had  no  authority  to  sign  it  out  of  term.  Mr. 
Justice  Smith,  who  authorized  this  to  be  done  by  initialling 
the  rule  at  Annapolis,  had  then  no  power  to  give  judgment 
in  this  cause  in  which  the  venue  was  in  Pictou,  and  the 
motion  made  there.  (W£ATHERB£,  J. — It  was  irregular,  but 
he  had  jurisdiction  over  the  matter.) 

Graham,  Q,  C,  in  reply. — (McDonald,  J. — If  Matheson 
had  not  been  the  Prothonotary  the  rule  would  have  been  a 
nullity  beyond  question.  James,  J. — The  rule  haying  been 
initialled  by  the  Judge,  you  can  hardly  treat  it  as  a  nullity. 
McDonald,  J. — If  a  Judge  has  authority  in  the  class  of  cases, 
though  not  in  the  particular  case,  his  act  would  be  voidable, 
but  not  void.) 

With  the  motion  for  judgment  of  nonsuit  outstanding  the 
Court  could  not  permit  the  party  to  go  to  trial  at  all.  In 
giving  notice  of  trial  and  going  to  trial,  the  parties  were 
throwing  them^lves  open  to  severe  censure,  and  it  would  be 
a  mietrial  on  that  ground.  A  wrong  order  of  Court  drawn 
up  by  an  officer  of  Court  is  a  good  order  until  amended.  3 
Br.  &  Bing,  188. 

There  was  a  peremptory  undertaking,  and  when  such  an 
undei  taking  is  given  the  other  party  has  judgment,  as  matter 
of  course,  and  the  party  giving  the  undertaking  must  move 
against  it.     Tidd*8  Prac,  765. 

.  In  England  the  practice  is  not  to  draw  up  rules  at  the 
time,  but  to  draw  them  up  subsequently  and  date  them  as  of 
the  term. 

Henry,  Q.  C. — The  case  cited  from  S  Br.  &  Bing.,  188,  is 
not  applicable.    , 

McDonald,  J. — I  think  that  case  is  strongly  against  you, 
and  it  conforms  entirely  with  my  own  view  of  the  law,  but  it 
is  not  necessary  to  our  decision.  We  are  all  of  opinion,  under 
the  circumstances,  there  being  a  peremptory  undertaking  and 
a  motion  for  non  proa  undecided,  the  plaintiff  ought  not  to 
have  gone  on  to  trial. 
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Watson  u  henet. 

(Befen  McDonald,  0.  J.,  James,  Wsathsrbk  and  Rigbt,  JJ,) 

^Decided  Fe^matf  Srd,  i88t^ 

Appeal  from  County  Court.— MU-nciial  of  Jwlgmsnt  in  Appeal  B(md.—Motionto  quoth 

in  AppelUUe  Court.^Praetice.—Suit  on  BwU'Bond.—Exe€utUm  returned  before 

expiration  of  eiaty  daye, 

Plalntiif  sued  in  the  County  Court  on  a  Ball-Bond  gfren  by  the  three  defendante,  who  ■ 
pleaded  and  proved  that  the  execution  had  been  returned  before  the  expiration  of  the  alxty 
daya  within  which  it  waa  made  returnable.  The  County  Court  Judge  held  that  this  waa  a 
mere  irregrularity,  not  touching  the  merits,  and  could  not  be  taken  advantage  of  by  plea,  and 
he  gave  judgment  against  the  three  defendants.  Defendants  appealed,  and  in  the  Appeal 
Bond  recited  the  Judgment  as  a  Judgment  against  two  of  the  defendstnts. 

Seldf  that  the  appeal  was  irregular,  and  that  a  motion  was  properly  nuule  in  this  Court  to 
iet  it  aside  though  the  papers  had  been  oertiflod  and  the  bond  approved  by  the  County  Court 
Judge. 

The  defendant,  Heney,  was  arrested  on  a  wiit  of  capias  at 
tbe  suit  of  the  plaintiff,  and  entered  into  a  bond  with  sureties, 
of  which  the  following  is  a  copy  : — 

Know  all  men  by  these  presents  that  we,  William  R.  Heney, 
merchant,  Thomas  J.  Payne,  cierk,  and  Lorenzo  A.  Barnaby, 
all  of  the  City  of  Halifax,  are  held  and  jointly  and 
severally  bound  unto  Joseph  Bell.  Sheriff  of  the  County  of 
Halifax,  in  the  Province  of  Nova  Scotia,  in  the  sum  of  one 
hundred  and  seventy-seven  dollars  and  fifty  cents,  to  be  paid 
to  the  said  Sheriff,  his  lawful  attorney,  heirs,  executors, 
administrators  or  assigns,  for  which  payment  well  and  truly  to 
be  made  we  jointly  and  severally  bind  ourselves,  our  and  each 
of  our  executors  and  administrators  firmly  by  these  presents, 
sealed  with  our  seals,  dated  the  26th  day  of  April,  the  forty- 
third  year  of  the  reign  of  our  Sovereign  Lady  the  Queen,  and 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty. 

The  condition  of  this  obligation  is  such  that,  if  the  above 
bounden  William  R.  Heney  do  appear  in  the  County  Court  at 
Halifax  within  ten  days  from  the  date  hereof,  to  answer  to 
the  suit  of  John  A.  Watson,  and  in  case  judgment  shall  be 
obtained  against  the  said  William  R.  Heney,  if  he  shall  satisfy 
^aid  judgment,  or  render  himself  or  be  rendered  by  the  said 
Thomas  J.  Payne  and  Lorenzo  A.  Barnaby  into  the  custody 
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of  the  Sheriff  of  the  County  of  Halifax,  then  the  said  obliga- 
tion to  be  void. 

W.  R.  Heney.  [l.  s.] 
Lorenzo  A.  Barnabt.  [l.  s.] 
Thomas  J.  Payne,  [l.  s.] 
Signed,  sealed  and  delivered  in  the  presence  of 
Otto  S.  Weeks. 

(Endorsed,)        Joseph  Bell. 

Judgment  was  recovered  by  the  plaintiff  and  an  execution 
issued  in  the  usual  form,  returnable  in  sixty  days.  The 
execution  was  returned  before  the  expiration  of  the  sixty 
days,  non  eat  inventus.  The  present  action  was  then  brought 
on  the  bond,  and  pleas  pleaded.  The  only  question  upon 
which  the  judgment  turned  appears  in  the  judgment  of  the 
learned  Judge  of  the  County  Court : 

Johnstone,  J. — ^This  was  an  action  on  a  Bail-Bond,  given 
to  the  Sheriff  and  assigned,  and  the  sole  question  at  issue  is 
one  of  practice, — had  the  execution  been  issued  a  sufficient 
time  prior  to  the  bringing  of  the  action. 

The  execution  was  issued  and  handed  to  the  Sheriff  26tb 
June,  1880,  and  returned  by  him  the  5th  July. 

By  our  Practice  Act  an  execution  is  to  be  made  returnable 
either  in  sixty  days  or  the  first  day  of  the  next  succeeding 
term,  but  is  in  no  case  to  be  made  returnable  in  less  than  sixty 
days,  and  to  fix  the  bail,  it  must  have  lain  in  the  Sheriff's  office 
the  last  four  days.  The  practice  in  this  ca,se  has  not  been 
followed )  the  execution  was  irregular^  as  was  bringing  the 
action  on  it  against  the  bail. 

The  question  here  arises,  how  is  the  irregularity  to  be 
taken  advantage  ot  This  point,  though  not  mooted  at  the 
trial,  I  have  looked  into  with  some  care.  Chitty  on  Pleadings 
lays  it  down  that  matter  founded  solely  on  the  rules  or 
practice  of  a  court  of  law,  or  being  mere  irregularity, 
is  not  in  general  pleadable ;  and  I  gather  from  the  numerous 
cases  I  have  looked  into  that  matters  that  go  to  the  very 
merits  of  the  case  are  pleadable,  but  that  matters  of  practice 
are  only  the  subject  of  motions  to  set  aside  pleadings  for 
irregularities.  See  1  D.  <lf  iJ.,  60 ;  6  Moore,  182,  &c.,  and  2 
Tidd,  1128. 
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If  the  writ  be  merely  irregular,  as  if  it  has  not  lain  four  days 
in  a  SheriflTs  office,  or  has  been  made  returnable  a  day  out  of 
term,bail  cannot  take  advantage  of  the  irregularity  by  pleading. 
7B.<k  (7.,  80.  Bail  may  plead  that  no  capias  ad  satiafa^eiendum 
was  sued  out  and  returned  against  the  principal ;  or  that  the 
venire  was  laid  in  a  wrong  county  may  be  pleadable  as  going 
to  the  merits ;  but  mere  irregularities  such  as  a  suing  out 
ca.  8a.  after  a  year  without  a  scire  facias  to  revive  judgment ; 
or  if  made  returnable  a  day  out  of  term  or  if  it  had  not  lain 
four  days  in  Sherifi's  office,  cannot  be  taken  advantage  of  by 
pleadings,  though  it  may  be  made  the  subject  of  motion. 
Peteradorff  on  Bail,  366. 

The  matter  here  is  merely  an  irregularity  as  contrary  to 
the  practice  of  the  Court,  and  does  not  touch  the  merits,  and 
connot  therefore  be  pleaded,  and  the  plaintiff  is  consequently 
«ntited  to  recover. 

Judgment  for  plaintiff  for  penalty  of  bond,  $177.58. 

From  this  judgment  the  defendants  appealed,  and  the 
argument  took  place  January  16th,  1882.  The  bond  for  the 
appeal  wab  in  the  following  form : — 

Kiiow  all  men  by  these  presents,  that  we,  Lorenzo  A* 
Barnaby,  of  the  City  and  County  of  Halifax,  in  the  Province 
of  Nova  Scotia,  clerk,  Thomas  J.  Payne,  of  the  same  place, 
bookkeeper,  William  McFatridge,  of  the  same  place,  merchant, 
.and  Arthur  W.  Redden,  of  the  same  place,  merchant,  are 
jointly  and  severally  held  and  firmly  bound  to  John  A. 
Watson,  of  Saint  John,  New  Brunswick,  in  the  sum  of  three 
hundred  and  thirty-six  dollars  and  twenty-six  cents,  lawful 
money  of  Canada,  to  be  paid  to  the  said  John  A.  Watson,  or 
his  certain  attorney,  administrators  or  assigns,  for  which 
payment  to  be  made  we  bind  ourselves  and  each  and  every 
of  us  in  the  whole,  our  and  each  of  our  heirs,  executors  and 
itdministrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  ninth  day  of  Decem- 
ber, A.  D.  1880. 

Whereas,  in  an  action  in  the  County  Court  in  Halifax, 
tried  herein,  the  said  John  A.  Watson  recovered  judgment 
Against  the  above-named  Lorenzo  A.  Barnaby  and  Thomas  J. 
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Payne  for  the  sum  of  one  hundred  and  seventy-six  dollars 
and  twenty-six  cents ; 

And  whereas,  the  said  Lorenzo  A.  Barnaby  and  Thomas 
J.  Payne  being  dissatisfied  with  the  said  judgment  obtained 
from  said  Court,  a  rule  whereby  they  were  granted  an  appeal 
from  the  said  judgment  to  the  Supreme  Court,  upon  their 
filing  a  bond  to  be  approved  of  by  the  Judge  of  the  said 
Court,  as  security  for  the  payment  of  the  amount  of  the  said 
judgment  and  costs ; 

And  whereas,  the  said  Lorenzo  A.  Barnaby  and  Thomas  J. 
Payne  have  agreed  to  give  such  security  to  respond  the 
judgment ; 

Now  the  condition  of  this  obligation  is  such  that  if  the 
above  bounden  Lorenzo  A.  Barnaby,  Thomas  J.  Payne,  William 
McFatridge  and  Arthur  W.  Redden,  any  or  either  of  them, 
shall  pay  unto  the  said  John  A.  Watson,  his  executors, 
administrators  or  assigns,  the  costs  of  the  said  appeal  as  the 
said  Court  of  Appeal  shall  order,  and  shall  also  in  case  the 
said  appeal  shall  be  dismissed,  pay  to  the  said  John  A.  Watson, 
his  executors,  administrators  or  assigns,  the  said  sum  of  one 
hundred  and  seventy-six  dollars  and  twenty-six  cents,  then 
this  obligation  shall  be  void,  otherwise  shall  be  and  remain  in 
full  force  and  virtue. 

(Sgd.)        Lorenzo  A.  Barkaby.  [l.  a.} 
(Sgd.)        TfioMAs  J.  Payne,  [l.  b.] 
(Sgd.)       Wm.  McFatridge.  [l.  s.} 
(Sgd.)        A.  W.  Redden,  [l-s.]. 

Signed,  sealed  and  delivered  by 
the  above-named  Lorenzo  A. 
Barnaby,  Thomas  J.  Payne, 
Wm.  McFatridge  and  Arthur 
W.  Redden,  in  presence  of 

John  Menger. 
Approved^ 

J.  W.  Johnston. 

The  judgment  below  having  been  given  against  three 
defendants,  a  rule  nisi  was  taken  to  set  aside  the  appeal 
as  irregular,  and  the  argument  of  this  objection  took  placa^  at 
the  same  time  as  the  argument  of  the  main  question. 
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Weeks,  in  support  of  appeal. — The  cases  relied  upon  by  the 
Judge  below  turned  upon  a  question  of  strict  practice.  This 
is  not  such  a  question.  Under  our  Practice  Act,  section  264, 
no  execution  can  be  made  returnable  within  sixty  da^'s.  The 
fiheriff  must,  therefore,  hold  the  execution  for  the  sixty  days. 
The  return  here  is  a  mere  nullity.  Cites  16  Etxst,  39.  This 
case  was  decided  anterior  to  the  case  relied  on  by  the  Judge 
below,  and  js  sustained  in  Ooldney  v.  Laperte,  cited  in 
2  Bing.,  N.  C,  456,  decided  in  1836.  This  case  goes  fully  into 
the  matter.  A  Court  of  Error  would  not  take  advantage  of 
mere  questions  of  practice  of  the  inferior  court.  Where  the 
bail  have  a  specific  time  within  which  to  render,  and  the 
sci,  fa.  is  issued  before  the  expiry  of  that  time,  it  is  matter  of 
substance,  and  the  party  impeaching  the  process  has  two 
courses,  either  of  which  he  may  adopt,  either  by  plea  or  by 
motion.  (McDonald,  C.  J. — Have  you  a  plea  to  cover  your 
contention  ?)     The  sufficiency  of  the  plea  was  not  disputed. 

McCoy,  Q,  G. — The  preliminary  objection  we  wish  to  raise 
is  to  the  bond  for  appeal.  There  were  three  defendants,  each 
of  whom  appeared.  The  judgment  is  against  the  three.  The 
bond  for  appeal  is  given  by  Barnaby  and  Payne,  two  of  the 
defendants,  to  respond  a  judgment  against  them,  the  fact 
being  that  there  is  no  such  judgment. 

Weeks. — The  bond  has  been  approved  by  the  Judge  and 
the  appeal  is  perfect.  The  motion  should  be  made  in  the 
Court  below.  County  Court  Act,  section  103,  chapter  2,  Acts 
of  1880. 

McCoy^Q.C. — We  must  move  in  this  Court  to  show  that  this 
Court  has  no  jurisdiction,  because  the  bond  contemplated  by 
the  statute  Las  not  been  filed.  This  Court  will  assume 
jurisdiction  for  the  purpose  of  dismissing  the  appeal.  It 
would  not  be  possible  for  me  to  move  below,  as  the  cause  and 
all  the  papers  are  removed  to  this  Court.  If  the  bond  is 
imperfect  this  Court  has  no  jurisdiction  at  all.  (The  Court 
directed  counsel- to  proceed  on  the  main  question.)  There  is 
only  one  point  in  the  case.  I  don't  agree  that  there  is  a 
distinction  between  the  statute  and  the  rules  of  Court.  In 
1  M.  &  W.,  p.  58,  it  was  held  that  the  irregularity  could  not  be 
pleaded,  but  must  be  made  the  subject  of  a  motion.     We  have 
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a  statute  regulating  the  practice  and  enabling  the  Court  to 
make  rules.  The  moment  the  rules  are  so  made  they  have 
the  same  effect  as  if  they  were  part  ol  the  statute  itself.  In 
the  case  in  16  East  there  was  a  capias  issued,  but  it  was 
issued  into  the  wrong  county,  and  was  a  nullity.  Even 
if  the  writ  in  this  case  was  a  nullity,  a  motion  would 
have  to  be  made  to  set  it  aside ;  but  it  was  only  an 
irregularity.  10  East,  73.  We  are  bound  by  the  English 
practice  as  regards  bail,  because  we  have  no  statute.  Cowper, 
18.  Only  one  levy  can  be  made  on  the  same  execution. 
Mere  practice  is  not  pleadable.  7  B.  dh  i.,  804 ;  1  D.  d;  Ry^ 
50.  In  England  executions  were  made  returnable  as  they  are 
here,  and  it  was  held  mere  irregularity.  The  fourth  plea  ia 
bad  because  it  does  not  set  out  the  time  the  bail  had  to  render 
Heney  before  the  writ  was  issued.  It  is  not  a  complete 
answer.  1  Tidd,  281,  282,  283,  gives  the  English  practice  in 
regard  to  fixing  bail.     ^  Alien* s  N.  B,  Reps.,  359. 

Weeks,  in  reply. — The  cases  cited  are  overruled  by  Goldney 
V.  Laperte,  already  cited.  I  admit  that  where  we  have  not 
legislated  the  English  practice  must  prevail.  That  practice  is 
beyond  question  that  no  writ  can  issue  until  the  execution 
has  been  returned.  CL  ArcL,  874;  8  T.  i2.,  628.  Our 
statute  fixes  the  time  within  which  executions  are  to  be 
returned.  If  not,  an  execution  may  be  issued  in  the  morning, 
returned  at  once,  and  an  action  commenced  against  the  bail 
on  the  same  day  (Rigby,  J. — There  would  be  no  notice  to 
the  bail  at  all.  In  England  there  must  be  at  least  four  days* 
notice.)    10  Bing.,  434 ;  LusKs  Practice,  741. 

McDonald,  C.  J.,  now,  (February  3rd,  1882),  delivered  the 
judgment  of  the  Court: — 

»  When  this  case  was  called  for  argument,  the  counsel  for 
plaintiff  called  the  attention  of  the  Court  to  a  rule  nisi 
obtained  by  him  on  affidavit  on  the  14th  September,  1880,  to 
set  the  appeal  aside  on  the  ground  that  the  bond  given  as 
security  for  the  appeal  was  irregular  and  insufficient,  and 
stated  that  the  Court  had  directed  that  this  rule  nisi  should 
be  argued  and  disposed  of  on  the  hearing  of  the  cause.  The 
bond  is  undoubtedly  insufficient,  as  it  misrecites  the  judgment 
appealed  from* 
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The  judgment  appealed  from  was  at  the  suit  of  Watson  v. 
Eeney,  Payne  <k  Barnaby,  while  the  bond  purports  to  be 
made  in  a  judgment  of  Watson  v.  Payne  a^nd  Barnaby  only. 
"  An  appeal  is  void  without  an  approved  bond  or  recognizance 
by  the  appellant,  so  where  a  recognizance  misrecites  the 
judgment,  or  where  it  is  not  in  proper  form,  it  may  be 
dismissed.  In  case  of  a  defective  appeal  bond  or  recognizance, 
the  appeal  may  be  dismissed,  and  the  court  may  refuse  to 
proceed  for  want  of  jurisdiction  if  they  become  satisfied 
during  the  trial  that  the  appeal  bond  was  executed  without 
authority."  Billiard  on  New  Trial,  749.  See  also  Billiard^ 
Ed.  1866,  page  611,  section  146  ;  page  613,  section  153  ;  pag^ 
601,  section  106;  page  585,  section  61.  See  also  Stone  v. 
Dean,  El.  Bl.  &  EL,  502. 

The  defendants  object  that  the  application  should  have 
been  to  the  Court  below,  and  that  in  any  case  the  defect  is 
covered  by  the  certificate  of  the  Judge  and  by  his  certificate 
of  approval  endorsed  upon  the  bond.  Section  100  of  chapter 
2  of  the  Acts  of  1880  is  as  follows ;  "  If  the  Judge 
shall  refuse  to  grant  such  rule,  or  order,  (for  appeal),  and 
the  party  desiring  such  appeal  shall,  within  eight  days  from 
the  day  on  which  the  decision,  &;c.,  appealed  from  shall 
have  been  made,  file  a  bond  to  the  other  party  in 
sufiicient  sureties  in  such  reasonable  amount  as  the  Judge 
shall  direct  to  respond  the  judgment,  on  such  appeal  no 
judgment  shall  be  entered  up,  but  the  rule  for  appeal  shall 
pass  ;"  and  section  103  provides  that  "  upon  such  appeal  being 
perfected,  and  the  bond,  where  a  bond  is  given,  being  by 
him  approved,  the  judge  shall  certify  to  the  Supreme  Court 
under  his  hand  the  pleadings  in  the  cause  "  and  other  papers 
specified  in  the  Act,  not  including  the  bond  as  one  of  the 
papers  to  be  so  certified.  The  "  approval  of  •  the  Judge," 
referred  to  in  this  section,  could  extend,  I  apprehend,  only  to 
the  amount  to  be  secured  by  the  bond,  to  be  fixed  by  him  as 
required  in  section  100,  or  at  most  to  the  further  approval  of 
the  sureties  offered.  Lord  Campbell,  in  Dean  v.  Stone,^'B ; 
<'  It  is  no  part  of  the  functions  of  the  Judge  of  the  County 
Court  to  see  that  the  security  is  given  in  due  time,"  nor  can 
it  be  supposed  to  be  a  part  of  his  functions  to  see  that  the 
bond  is  properlv  drawn  or  executed,  or  that  it  embodies  the 
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recitals  and  provisions  necessary  to  make  it  a  valid  security. 
Until  a  suflScienfc  and  valid  bond  be  filed,  the  Judge  below 
cannot  grant  the  certificate  required  by  the  statute,  and 
without  that  certificate  this  Court,  I  think,  has  no  jurisdiction 
to  hear  the  appeal.  The  main  enquiry  is,  can  the  application 
be  made  to  this  Court,  or  should  the  Court  below  have  been 
applied  to  to  quash  or  amend  the  proceedings.  Stone  v.  Dean, 
already  referred  to,  was  an  appeal  from  the  County  Court  in 
Derbyshire.  The  statute  13  <b  IJf,  Vic.,  chapter  61,  section  14, 
giving  an  appeal  from  the  County  Court,  makes  it  a  condition 
that  security  for  costs  should  be  given  within  ten  days  after 
the  judgment  complained  of.  On  the  appeal  being  called  for 
hearing,  the  counsel  for  the  appellant  moved,  on  affidavit, 
that  the  appeal  be  dismissed,  on  the  ground  that  the  bond 
had  not  been  filed  within  the  time  prescribed  by  the  statute, 
and  after  argument  the  appeal  was  dismissed.  I  may  add 
that  the  English  statute  requires  the  bond  to  be  approved  by 
the  clerk  of  the  Court,  and  it  would  appear  to  differ  from  our 
statute,  inasmuch  as  the  former  makes  the  filing  of  the  bond 
a  condition  precedent  to  perfecting  the  appeal,  while  the 
words  of  section  103  of  our  statute  would  appear  to  indicate 
that  the  appeal  is  perfected  without  filing  the  bond,  but  the 
filing  of  the  bond  is  clearly  made  a  condition  precedent  to 
granting  the  certificate  which  transmits  the  cause  to  this  Court, 
and  gives  it  jurisdiction.  Daniels  v.  Charaley,  11  C.  B.,  739, 
also  appears  to  sustain  the  authority  of  the  Court  of  Appeal 
to  quash  for  irregularity  or  invalidity  of  the  proceedings 
below  necessary  to  perfect  the  appeal  to  the  Appellate  Court. 
The  practice  of  this  Court,  so  far  as  I  can  gather  that 
practice  from  the  reports,  appears  to  have  been  invariably  in 
accordance  with  the  English  practice,  as  above  stated.  See 
Pope  V.  Pictou  Steamboat  Co.,  2  Old  right,  177,  (note) ; 
Ma^kay  v.  Mackay,  Thomson's  Reps.,  75,  although  in  this 
case,  which  was  an  appeal  from  a  Justice's  Court,  the  distinc- 
tion may  be  made  that  the  statute  required  the  Bond  to  be 
transmitted  to  this  Court  with  the  other  papers  in  the  cause. 
See  also  Woodill  v.  LeCras,  1  R.  &  G.,  7,  where  Mr.  Justice 
James,  delivering  the  opinion  of  Court,  and  referring  to  the 
appellant's  contention  that  the  motion  to  set  aside  the  appeal 
should  have  been  made  to  the  Judge  of  the  inferior  Court, 
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said  :  **  It  appears  to  me  there  can  be  no  doubt  that  a  superior 
Court,  in  the  exercise  of  its  inherent,  general  power  of 
reviewing  the  decisions  of  inferior  courts,  can  rescind  or  set 
aside  any  proceeding  of  an  inferior  Court  under  its  jurisdiction.'* 
See  also  1  R.  Jk  C,  166  ;  1  R,  it  C,  484 ;  and  in  Freeman  v. 
Moran,  3  R  &;  C,  166,  the  appeal  was  dismissed  because 
the  papers  were  not  certified  by  the  Judge, — a  requirement 
of  the  statute  not  more  imperative,  I  imagine,  to  give  this 
Court  jurisdiction  than  filing  a  valid  bond. 

1  think,  therefore,  that  the  motion  is  regularly  made,  that 
the  objection  to  the  bond  must  prevail,  and  the  rule  nisi  to 
quash  the  appeal  be  made  absolute  with  costs.  I  regret  the 
necessity  of  coming  to  this  conclusion,  because,  on  the  merits, 
I  have  not  been  able  to  arrive  at  the  same  conclusion  as  the 
Judge  below. 

James,  J. — I  think  we  all  concur  in  the  judgment  that  the 
appeal  is  irregular. 

Weatherbe,  J. — I  concur  in  the  opinion  of  the  learned 
Chief  Justice,  and  do  not  think  it  necessary  to  add  anything 
to  what  he  has  said. 


CREIGHTON,  Assignee,  u  MERCHANTS'  BANK  et  al. 

(Before  McDonald,  C.  J.,  Jamks,  Wbathkrbb  and  Riqbt,  JJ.) 

(Decided  February  ISth,  1889.) 

Contemplation  of  Jneoloeney.— Section  155,  Ineolvent  Act  of  t87S, 

The  inaoIveDt,  T.  J.  B.,  beinfr  Indebted  to  the  Merchant*'  Bank,  made  an  arranffoment  Id 
punuance  of  which  he  addreased  a  letter  to  the  Accountant  of  the  Railway  Department  on 
October  22, 1878,  instructing  them  to  send  any  cheque  coming  to  him  from  the  Department  to 
the  care  of  Maclean,  Caahier  of  the  Banlc.  The  Cashier  received  the  letter,  which  was 
addressed  to  the  insolvent,  care  of  Merchants'  Bank,  and  having  removed  the  cheque,  which 
he  endorsed,  "  T.  J.  B„  per  Qeonre  Maclean,  agent  for  Merohants*  Bank,  guaranteed,"  kc, 
drew  the  money  without  authority  from  the  insolvent,  and  refused  to  pay  it  over.  At  the 
time  of  the  arrangement  in  1878,  T.  J.  B.  was  in  insolvent  clrcumstanoes,  with  notes  lying 
OTetd«e  at  the  Merchants'  Bank,  and  Judgments  recorded  agwlnst  him. 

Beldf  that  the  arrangement  was  noade  in  contemplation  of  insolvency,  and  was  within  the 
provisions  of  section  138  of  the  Act  of  1875,  and  that  the  assignee  was  entitled  to  the  ful^ 
amount  reodved  by  the  defendant  Bank,  with  costs. 

This  was  an  action  brought  in  Equity  by  Creighton,  the 
Assignee  of  Thomas  Bentley,  against  the  Merchants'  Bank 
and  George  Maclean,  to  recover  a  sum  of  money  obtained  by 
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Maclean,  the  agent  and  cashier  of  the  defendant  Bank,  from 
the  Bank  of  Montreal,  on  a  cheque  drawn  in  favor  of  Bentley 
or  order,  in  payment  of  money  due  him  on  account  of  work 
done  by  him  on  the  Intercolonial  Railway.  There  was 
evidence  that  Bentley  was  indebted  to  the  Merchants'  Bank 
in  a  considerable  sum  on  promissory  notes,  some  of  which 
were  two  years  overdue.  He  agreed  with  the  Bank  that  they 
should  receive  a  portion  of  some  moneys  coming  to  him  on 
account  of  work  done  on  the  Intercolonial  Railway,  and 
addressed  a  letter  to  Mr.  Foote,  the  official  through  whom  the 
money  was  to  come,  requesting  him  to  send  any  cheque 
coming  to  him  to  the  care  of  Maclean.  The  cheque  came  in 
a  letter  addressed  to  Bentley,  care  of  Maclean,  and  was 
removed  by  the  latter  from  the  letter  in  which  it  was  enclosed, 
and  taken  to  the  Bank  of  Montreal,  and  payment  obtained 
on  endorsing  Bentley's  name  on  the  note,  together  with  a 
guarantee.  The  Judge  in  Equity  made  a  decree  in  the 
plaintiiTs  favor  for  the  balance  of  the  cheque,  interest  and 
costs  over  and  above  the  sum  of  $300,  which  sum  he  thought 
the  Bank  entitled  to  retain  under  the  agreement  made  by 
them  with  Bentley.     See  Ritchie's  Eq.  Dec,  p.  438. 

The  plaintiff  appealed  from  this  decision  on  the  following 
grounds : — 

1st.  Because  the  said  Thomas  J.  Bentley,  at  the  time  he 
made  the  agreement  to  pay  said  Bank  the  sum  of  three 
hundred  dollars  out  of  said  cheque,  was  unable  to  meet  his 
engagements,  and  was  insolvent  within  the  true  intent  and 
meaning  of  said  Insolvent  Act;  and  the  said  defendants 
knew  or  had  probable  cause  for  knowing  or  believing,  that 
the  said  Bentley  was  so  unable  to  meet  his  engagements,  and 
was  insolvent. 

2nd.  Because  the  said  agreement  was  made  in  contempla- 
tion of  insolvency,  and  the  same  was  made  with  intent  to 
defraud  the  creditors  of  said  insolvent,  and  the  same  was 
fraudulent,  and  because  the  creditors  of  said  insolvent  were 
and  are  injured,  obstructed  or  delayed  by  reason  of  the  said 
contract. 

3rd.  Because  the  said  agreement  was  in  fact  and  effect  an 
unjust  preference  over  the  other  creditors  of  said  insolvent, 
and  the  said  agreement  and  the  other  acts  of  said  insolvent  in 
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regard  thereto,  were  made  and  done  with  intent  fraudulently 
to  impede,  obstruct,  or  delay  his  creditors  in  their  remedies 
against  him ;  or  with  intent  to  defraud  his  creditors  or  some 
of  them,  and  was  so  made,  done  and  intended,  with  the 
knowledge  of  defendants. 

4th.  Because,  for  the  reasons  stated  in  the  three  next 
preceding  grounds,  the  said  agreement  and  payment,  and  the 
receipt  and  retention  of  said  money,  the  proceeds  of  said 
cheque,  was  wrongful,  illegal  and  fraudulent,  and  contrary  to 
the  provisions  of  said  Act,  and  especially  of  sections  130,  132 
and  133. 

5th.  Because  the  learned  Judge  erred  in  holding  that  there 
was  no  section  of  the  Insolvent  Act  applicable  to  this  case 
as  regards  said  three  hundred  dollars,  and  that  to  entitle 
plaintiff  to  recover  said  sum  of  three  hundred  dollars  he  must 
show  that  sudi  payment  was  made  within  thirty  days  of  the 
issue  of  a  writ  of  attachment  against  said  insolvent. 

6th.  Because,  the  defendants  having  got  possession  of  said 
cheque  by  virtue  only  of  an  agreement  or  contract  void,  or,  at 
all  events,  voidable  under  the  provisions  of  said  Insolvent 
Act,  and  in  contravention  thereof,  and  having  obtained  the 
proceeds  of  said  cheque  by  means  of  a  false  and  fraudulent 
endorsement  of  the  insolvent's  name  thereon,  the  defendants 
are  not  entitled  to  hold  said  sum  of  three  hundred  dollars, 
nor  any  part  thereof. 

7th.  Because  the  right,  if  any,  which  defendants  had  to 
said  sum  of  three  hundred  dollars  depended  solely  and 
entirely  upon  said  alleged  agreement,  which,  for  the  reasons 
alleged  and  facts  in  proof  and  in  view  of  the  foregoing  grounds 
of  appeal,  was  and  is  fraudulent,  null  and  void. 

8th.  Because  the  said  agreement  was  made  in  contempla- 
tion of  insolvency. 

9th.  Because  the  said  Bank  having  obtained  said  money 
by  means  of  the  fraud  and  misconduct  of  the  other  defendant, 
their  cashier,  in  opening  said  insolvent's  letter  and  endorsing 
the  name  of  said  inselvent  upon  said  cheque,  have  no  right 
or  title  thereto,  and  cannot  in  equity  retain  the  same. 

(Sgd.)  W.   H.   CREiaHTON, 

By  N.  H.  Meagher,  his  Attorney. 
N.  a  Meagher, 

Attorney  of  Plaintiff. 
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I  hereby  certify  that  [  am  counsel  in  this  cause  for  the^ 
above-named  plaintiff;  that  in  my  judgment  there  is  reasonable 
cause  of  appeal  in  the  above  cause  from  said  judgment,  so  far 
as  said  sum  of  three  hundred  dollars  is  concerned. 

(Sgd.)        Jno.  S,  D.  Thompson. 
Dated  Halifax,  12th  July,  A.  D.  1880. 

Meagher,  Q.  (7.,  in  support  of  appeal. — (McDonald,  C.  J. — 
If  Bentley  was  insolvent  at  the  time  of  the  agreement,  I 
don't  see  what  right  the  defendants  would  have  to  obtain  any 
part  of  it.  RiGBY,  J. — If  the  money  was  improperly  obtained 
from  the  Bank  of  Montreal,  would  not  they  be  liable  to  an 
action  ?)  I  think  they  might.  (Riqby,  J. — If  you  admit  the 
money  was  properly  obtained  you  cannot  recover.  If  not,  it 
was  the  money  of  the  Bank  of  Montreal,  and  you  cannot 
recover  against  the  defendant  I  would  have  brought  trover 
against  the  Merchants'  Bank  for  the  note,  or  sued  the  Bank 
of  Montreal  for  the  money.)  The  right  of  the  Merchants 
Bank  to  retain  the  money  dependb  on  the  agreement  made 
with  Maclean.  If  Bentley  made  an  agreement  which  would 
be  a  fraudulent  preference  within  the  Insolvent  Act,  section 
130,  it  was  void.  If  there  was  a  payment  it  would  be 
different,  as  the  thirty  days  had  elapsed,  but  there  was 
nothing  that  could  be  construed  as  a  payment.  Section  130 
says  that  contracts  made  under  the  circumstances  referred  to 
are  presumed  to  be  void.  Section  133  refers  to  property 
pledged  or  agreed  to  be  pledged  as  security  or  by  way  of 
payment,  which  are  to  be  null  and  void,  and  if  made  within 
thirty  days  are  prima  facie  in  contravention  of  the  Act.  As 
to  the  meaning  of  "  payments  **  see  Abbott's  Law  Diet,  vol. 
2,  p.  287. 

Ritchie,  Q.  C,  contra. — The  minute  it  is  admitted  that  we 
received  the  money,  we  received  it  as  a  payment  by  Bentley, 
None  of  the  clauses  of  the  Act  cited  refer  to  this  case.  There 
is  no  application  here  to  set  aside  a  contract  under  section  130. 
There  is  no  proof  that  this  was  done  to  obstruct  or  impede 
creditors  within  the  132nd  section.  There  is  no  evidence  that 
it  was  done  in  contemplation  of  insolvency  within  the  133rd 
section.  Then  it  must  be  so  made  within  the  knowledge  of 
the  other  party. 
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Attomey-Oenerctl,  in  reply. — Apart  altogether  from  the 
invalidating  clauses  of  the  Insolvent  Acty  our  bill  shows  that 
Bentley  was  entitled  to  a  cheque  payable  to  hie  order ;  that  he 
made  an  assignment,  and  that  the  assignee  was  deprived  of  the 
cheque  by  a  fraudulent  endorsement.  The  bill  then  prays  that 
the  endorsement  be  set  aside.  I  want  to  establish  this  to  show 
that  we  have  a  good  bill.  (Rigby,  J. — I  don't  think  that  is 
disputed.)  The  words  subject  matter  in  the  section  must  apply 
to  the  matter  itself  or  its  proceeds,  else  the  intentions  of  the  Act 
would  be  defeated.  We  ask  to  have  the  subject  matter  back, 
because  we  ask  to  have  the  act  annulled  by  which  it  passed 
out  of  the  hands  of  the  Bank.  We  need  not  pray  for  a 
decree  to  set  a  fraudulent  contract  aside  because  the  statute 
declares  it  to  be  void.  Bentley ,  according  to  Maclean,  said  he 
had  property,  but  could  not  realize.  That  was  an  open 
Qonfession  of  bankruptcy.  We  set  out  in  our  bill  that 
the  defendants  obtained  the  money  by  means  of  a  fraudulent 
endorsement.  If  the  defendants  had  then  set  up  the  agreement 
we  could  have  replied  fraud  under  the  statute.  The  only 
answer  to  our  bill  set  up  is  an  express  authority  to  draw  the 
money,  which  is  disproved.  As  to  Bentley's  right  to  sustain 
an  action,  cites  Story's  Eq.  Jur.,  section  187  ;  Kerr  on  Fraud 
&  Mistake,  46,  47,  378.  As  to  the  extent  of  the  right  of 
assignee  to  sue,  Insolvent  Act,  section  39. 

RiGBT,  J.,  now,  (February,  1883),  delivered  the  judgment 
of  the  Court : — 

Thomas  J.  Bentley,  being  a  creditor  of  the  Intercolonial 
Railway  department,  and  indebted  to  the  Merchants'  Bank 
of  Halifax,  made  an  arrangement  with  the  latter,  in  pursuance 
of  which  he,  on  the  22nd  of  October,  1878,  addressed  a  letter 
to  the  accountant  of  the  railway,  requesting  him  to  send  to 
the  care  of  the  defendant,  Maclean,  cashier  of  the  bank,  any 
cheque  coming  to  him,  Bentley,  from  the  department.  In 
compliance  with  this  request  a  cheque  for  the  sum  of 
$691.76,  payable  to  the  order  of  Bentley,  and  enclosed  in  a 
letter  addressed  to  him,  to  the  care  of  the  bank,  was  received 
by  the  latter,  and  having  been  thus  endorsed  by  their  cashier  : 
— "  Thomas  J.  Bentley,  per  George  Maclean,  agent  for 
Merchants'  Bank  of  Halifax.    Guaranteed.    George  Maclean, 
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cashier," — the  money  therefor  was  received  by  the  bank 
from  the  Bank  of  Montreal  on  the  9th  of  November,  1878, 
and  placed  to  th%  credit  of  Bentley,  leaving  him  still  indebted 
to  it.  A  writ  of  attachment  having  been  issued  against 
Bentley  on  the  18th  January,  1879,  under  the  iTiaolvent  Act 
of  1875,  the  plaintiff  duly  became  the  assignee  of  his  estate 
and  commenced  this  action  on  the  Equity  side  of  this  Court 
to  recover  from  the  defendant  bank  the  amount  of  the  cheque 
in  question,  alleging  that  the  letter  containing  the  cheque  had 
been  wrongfully  opened  by  it  or  its  agent,  and  that  the  cheque 
had  been  wrongfully,  fraudulently,  and  improperly  endorsed 
by  its  said  agent,  and  without  authority,  and  that  it  had 
obtained  said  money  by  means  of  fraud  and  fraudulent 
conduct,  and  by  fraudulently  representing  to  the  Bank  of 
Montreal  that  the  defendant  bank  was  the  lawful  holder  and 
had  the  right  to  endorse  said  cheque  and  to  receive  said- 
money.  It  is  also  alleged  in  plaintiff's  bill  that  at  the  time 
of  the  receipt  of  said  money  by  defendant  bank,  Bently  was, 
and  long  previously  thereto,  had  been  insolvent,  within  the 
meaning  of  said  Insolvent  Act,  and  said  bank,  in  the  know- 
ledge of  that  fact,  procured  said  acts  to  be  done  with  the 
view  of  securing  payment  of  a  debt  due  to  it  by  the  said 
insolvent,  and  that  the  same  were  done  in  fraud  of  the 
insolvent  and  of  his  creditors,  and  that  thereby  said  bank 
would  obtain  an  uniust  preference  over  the  other  creditors  of 
the  insolvent. 

Defendants,  by  their  answer,  deny  any  fraud  or  wrongful 
or  improper  conduct  in  relation  to  the  letter  or  cheque,  or  that 
the  bank  thereby  obtained  any  unjust  preference  over  the 
other  creditors  of  Bentley.  They  allege  that  in  January, 
1876,  the  said  insolvent  being  indebted  to  the  bank  in  the 
sum  of  about  $1000,  mortgaged  to  them  a  lot  of  pitch  pine 
spars  of  great  value,  and  then  exhibited  a  statement  of  his 
aflfairs,  which  defendants  believed  to  be  substantially  correct, 
in  which  liis  assets  were  shewn  to  be  $12,980  and  his  debts 
only  $6083,  and  subsequently  at  different  times  up  to  the  9th 
of  November,  1878,  represented  that  his  assets  were  more 
than  sufficient  to  pay  his  debts,  and  they  had  no  reason  to 
believe  him  insolvent ;  that  the  cheque  in  question  was  sent 
to  the  bank  by  virtue  of  an  arrangement  that  said  Maclean, 
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the  cashier,  was  to  get  it  cashed,  deduct  $350  out  of  it  on 
account  of  Bentley*s  indebtedness  to  the  bank,  and  pay  him 
the  balance ;  that  after  the  bank  had  received  the  cheque  it 
learned  that  Bentley  had  disposed  of  the  spars  which  had 
been  mortgaged  to  the  bank,  and  applied  the  proceeds  to  other 
uses,  and  it  then  informed  him  it  would  not  give  up  the 
cheque ;  that  Bentley  admitted  the  bank's  right  to  retain 
the  cheque,  and  in  order  to  get  possession  of  it  promised  to 
give  it  certain  endorsed  promissory  notes  which,  however,  he 
failed  to  do,  and  after  waiting  a  reasonable  time  it  cashed  the 
cheque  and  credited  the  proceeds  to  Bentley. 

The  money  for  the  cheque  in  question  could  only  be 
received  from  the  Bank  of  Montreal  upon  the  faith  of 
Maclean's  representation  that  he  had  authority  from  Bentley, 
88  his  agent,  to  endorse  the  cheque  for  that  purpose ;  but  the 
evidence  fails  to  establish  any  such  authority. 

The  defendant  bank  was  undoubtedly  entitled  to  retain 
the  cheque  until  it  had  received  the  sum  which  Bentley  had 
promised  to  pay  to  it  from  the  proceeds,  assuming  that  the 
provisions  of  the  Insolvent  Act  did  not  intervene,  and  for  this 
the  bank  had  a  lien,  which  could  have  been  enforced  on  the 
Ekjuity  side  of  this  Court.  But  the  endorsement  of  the  cheque 
and  the  receipt  of  the  money  were,  under  the  circumstances, 
wrongful  acts,  and,  in  the  eye  cf  the  law,  fraudulent  There 
can  be  no  doubt,  after  a  perusal  of  the  evidence,  that  long 
before  any  arrangement  was  made  between  the  bank  and 
Bentley  in  relation  to  the  cheque,  the  latter  was  insolvent 
within  the  meaning  of  the  act,  and  when  he  engaged  to 
deposit  the  cheque  with  the  bank  he  ought  to  have  known 
that  in  all  probability  his  estate  would,  before  long,  be  placed 
in  liquidation,  that  result  being  then  apparently  inevitable. 

In  January,  76,  when  the  bank  got  security  from  Bentley 
on  the  spars,  its  claim  against  him  was  for  three  promissory 
notes  of  his,  which  it  held  dishonoured.  The  last  of  these 
became  due  October  25th,- 1875,  and  nothing  had  been  paid 
upon  them  up  to  the  time  it  received  the  cheque. 

Bentley  proves  that  in  the  summer  and  autumn  of  187S 

several  judgments  had  been  recovered  against  him,  upon  which 

executions  were  outstanding,  and  which  have  not  yet  been  paid,, 

and  that  at  any  time  during  that  year  if  his  creditors, — to  use 

J 
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his  own  language, — came  down  upon  him  he  would  have  to  close 
up,  and  that  subsequently  to  October  of  that  year  his  affairs 
did  not  improve  financially.  Thomas  Bayne  gives  evidence 
corroborative  of  Bentley's  financial  emban*assment,  and  proves 
that  in  187  5,  he  did  not,  and  he  believes  could  not,  meet  his 
engagements,  and  that  notes  of  Bentley's  held  by  the  witness 
since  that  year  dishonoured,  have  not  yet  been  paid.  The 
insolvent's  sworn  schedule  of  assets  and  liabilities  filed  after 
the  issue  of  the  attachment,  exhibits  the  liabilities  to  amount 
of  $11,778,  which  the  aasignee  states  have  since  been  supple- 
mented by  other  claims  exceeding  $2,000,  the  assets  put  down 
in  the  schedule  at  $3,061.78  the  assignee  states  have  turned 
out  less  and  that  without  the  claim  involved  in  this  suit  the 
estate  will  not  pay  any  dividend. 

The  learned  Judge  in  Equity,  by  appeal  from  whose 
judgment  this  matter  now  comes  before  us,  finds  that  Maclean 
had  no  right  to  open  the  letter  or  endorse  the  cheque,  and 
after  proceeding  to  consider  whether  the  receipt  of  the  money 
under  the  circumstances  was  in  contravention  of  the  Insolvent 
Act,  and  evidently  considering  such  receipt  in  the  light  of  a 
payment,  and  as  section  134  of  the  act  would  be  the  only  one 
applicable  to  payments  made  by  a  debtor  under  such  circum* 
stances,  decides,  that  as  the  payment  in  question  was  not 
made  within  thirty  days  before  the  issue  of  the  attachment, 
it  does  not  come  within  the  terms  of  that  section,  and  that 
the  bank  is  entitled  to  retain  $300  out  of  the  amount  of  the 
cheque  received ^by  them  with  interest.  I  regret  to  say  that< 
I  am  unable  to  arrive  at  a  similar  conclusion.  It  is  not 
consistent  with  principles  dl  Equity  that  the  bank  should  be 
permitted  to  take  advantage  of  their  own  wrongful  act,  and, 
having  improperly  obtained  possession  of  this  money,  success- 
fully claim  to  retain  it  as  a  payment  on  accaunt  of  Bentley's 
indebtedness. 

Plaintiff  invoked  the  aid  of  the  Equity  Court  in  conse- 
quence of  the  alleged  fraud  of  defehdants,  and  not  admitting 
that  any  portion  of  the  proceeds  of  the  cheque  had  been  paid 
to  the  bank  by  Bentley,  and  the  evidence  establishes  that  the 
contract  between  the  latter  and  the  bank  only  entitled  it  to 
hold  the  cheque  for  the  lien,  to  which  I  have  already  referred. 


Digitized  by  VjOOQIC 


FEBRUARY.  1882.  147 

I  «.m  of  opinion  that  the  reasonable  conclusion  from  the 
evidence  is,  that  this  case  is  within  the  provisions  of  section 
133  of  the  Insolvent  Act^,  that  the  cheque  was  pledged  to  the 
defendant  bank  by  Bentley  in  contemplation  of  insolvency  by 
way  of  security  for  payment  to  it  of  the  sum  which  it  was 
agreed  it  was  to  receive  out  of  it,  and  that,  as  the  bank  will 
thereby  obtain  an  unjust  preference  over  the  other  creditors 
ot  Bentley,  such  contract  is  null  and  void.  I  am  also  of 
opinion  that  the  bank  abandoned  and  lost  the  lien  which  they 
had  acquired  by  the  possession  of  the  cheque,  in  consequence 
of  the  improper  and  wrongful  acts  to  which  I  have  referred, 
and  upon  that  ground  alone  the  plaintiff  is  entitled  to  a  decree 
for  the  full  amount  received  by  the  bank,  with  interesl)  and 
costs. 

McDonald,  0,  j!,  and  Weathsrbe,  J.,  concurred  in  this 
opinion. 

James,  J. — I  had,  on  investigating  this  case  after  the 
Argument,  a  good  deal  of  doubt  whether  the  receipt  of  the 
amount  of  the  oheque  by  defendants  was  not  to  be  considered, 
under  the  circumstances  of  this  case,  as  a  payment  under 
section  134  of  the  Inoslvent  Adt  of  1876,  instead  of  a  deposit 
under  section  138.  In  the  former  case,  the  payment  not 
having  been  made  witliin  thii-ty  days,  would  have  been 
protected.  In  the  latter  it  would  have  been  voidable  on  proof 
that  it  was  made  in  contemplation  of  insolvency.  My  doubts 
have  been  in  some  measure  dispelled  by  a  perusal  of  the 
judgment  of  ray  learned  brother  Rigby,  which  has  just  been 
read.  But  I  am  quite  satisfied  that  the  Bank  lost  their  lien 
by  attempting  to  hold  the  cheque  for  a  larger  amount  than 
the  amount  covered  by  their  lien,  and  on  this  point,  which 
was  not  taken  at  the  argument,  nor,  as  it  appears,  in  the 
argument  before  the  learned  Judge  in  Equity,  I  fully  concur 
with  the  judgment  which  has  been  read. 

Some  question  was  raised  at  the  argument  as  to  the 
jurisdiction  of  the  Judge  in  Equity  in  this  matter,  and  three 
grounds  were  suggested  on  which  that  jurisdiction  can  be 
defended,  viz.,  1st,  fraud ;  2nd,  account  against  agent ;  and 
3rd,  discovery,  and  I  consider  that  on  all  three,  and  aspecially 
the  latter,  the  jurisdiction  attaches.    It  is  a  mistaken  idea 
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that  the  facilities  given  by  recent  legislation  for  the  proouring, 
in  proceedings  in  the  common  law  courts,  of  evidence  not 
formerly  attainable  without  the  aid  of  a  Court  of  Equity^ 
have  had  the  effect  of  curtailing  in  that  respect  the  jurisdiction 
of  the  Equity  Courts.  Formerly  the  evidence  of  neither  the 
plaintiff  nor  defendant  could  be  obtained  without  the  aid  of  a 
bill  in  equity,  and,  notwithstanding  that  any  party  interested 
in  a  cause  may  now  be  compulsorily  required  to  give  evidence^ 
either  by  viva  voce  examination  or  by  interrogatories,  the 
equity  jurisdiction  to  enter  a  bill  of  discovery  remains  the 
same  as  if  these  statutable  facilities  had  not  been  provided- 
No  recent  statutory  amendments  of  the  law  of  any  description 
have  cut  down  the  equity  jurisdiction.  It  remains  the  same 
as  it  was  thirty  or  fifty  years  ago. 

I  take  the  opportunity  of  making  thi«  suggestion  because 
a  considerable  part  of  the*  business  with  which  the  common 
law  courts  in  this  Province  are  flooded,  to  the  great  loss  and 
inconvenience  of  suitors,  consists  of  causes  which  could  be 
more  speedily,  often  much  more  effectually,  and  at  least  quite 
as  economically  decided  in  the  equity  branch  of  the  court, 
with  the  additional  advantage, — a  very  great  advantage^ 
indeed, — of  an  efleetive  appeal  in  our  own  Courts.  This  case 
affords,  I  think,  a  very  good  illustration  of  this  remark.  We 
have  a  Court  of  Equity  which  has  always  been  ably  presided 
over,  but  by  no  means  overburthened  by  business,  while  the 
common  law  courts  are  over-crowded  to  the  great  inconvenience 
of  the  Bench,  the  Bar  and  the  public,  and  the  Judge  in 
Equity  has  to  be  called  in  to  help  to  get  through  the  common 
law  business.  I  trust  that  these  brief  observations  will  have 
the  effect,  to  some  extent,  of  inducing  the  profession  to 
consider^ in  commencing  their  suits  or  preparing  their  defences, 
whether  they  might  not  benefit  their  clients  and  the  public, 
without  injury  to  their  own  interests,  by  availing  themselves 
much  more  frequently  of  the  principles,  practice  and  wider 
powers  of  the  Equity  branch  of  the  Court,  in  the  very  many 
cases  where  the  two  Courts  have  concurrent  jurisdiction.  I 
also  hope  that  what  I  have  suggested  may  lead  to  .some 
arrangement  whereby  the  equitable  business  that  comes  befoi'e 
us,  especially  suits  where  there  are  equitable  pleas,  may  be 
transferred  to  the  Judge  in  Equity,  who,  from  his  training  and 
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habits,  and  his  facilities  for  carrying  out  his  decrees,  can  do 
better  and  fuller  justice  than  U  generally  supposed  in  the 
power  of  this  branch  of  the  the  Court  in  relation  to  the  Equity 
jurisdiction  which  by  law  it  is  called  upon  to  administer. 


In    Rb    JOHN    BAUER 

(Before  McDonald,  G.  J.  and  Jakbs,  Wbathbbbb  and  BiaBT»  JJ.) 

(DMid4d  Ftltnuty  tS^  M88M,} 

D^iUoH  #/  •*  Ck'&tttor'*  in  fntolvent  Act  of  1875  in  rdatum  t9  proceedingt  for 

di$dutrge. 

On  an  applioafeloB  to  eonflrm  a  deed  of  oompodtton  and  dIacliarfEv  under  fhe  Insolvent  Act 
«f  1876,  a  creditor  appeared  to  oppoee  the  dischaxjre,  who  bad  md  fUed  his  daim,  tboogh 
lie  was  mentioned  in  the  list  annexed  to  the  aflSdavlt  accompanying  the  Insolvent's  petition^ 
euid  notice  ct  the  appBoation  had  heen  sent  to  him. 

Hetd,  that  the  claimant  wm  a  creditor  witUa  the  meaning  ^  Ike  Aet  tor  Ihe  pwpoee  of 
opposing  the  (Sschaige. 

Jm  M*  Ortigkton,  1 R.  ft  a.  til,  oremikd. 

This  cause  came  up  for  argument  on  a  case  stated  for  the 
opinion  of  the  Court. 

John  Bauer  having  applied  for  his  discharge  under  the 
Insolvent  Act  of  1875,  J.  Corastine  &  Co.  filed  objections  and 
appeared  to  oppose  the  discharge.  It  was  objected  that  they 
had  not  filed  a  claim,  and  the  County  Court  Judge  held  that 
iintil  the  claim  was  filed  they  bad  no  right  to  appear  to 
oppose  the  di8c}mrge« 

Meci^r,  Q,  (7.,  for  appellant. — It  was  matter  of  proof  to  be 
made  at  any  tim«  during  the  hearing  that  the  appellants  were 
creditors.  It  must  be  shewn  by  the  papers  the  opposing  creditor 
produces,  as  by  the  assignee's  certificate,  that  he  is  a  creditor. 
(McDoNALD,.C.  J.— Was  any  evidence  offered  that  J.  C.  &  Co. 
were  creditors  ?)  Yes.  We  had  the  affidavit  of  the  insolvent 
setting  out  a  list  of  his  creditors.  (Weatherbe,  J. — That 
would  not  be  enough  to  get  a  dividend ;  but  I  suppose  your 
contention  is  that  it  would  estop  the  insolvent.)  Certainly* 
The  creditor  is  defined  to  be  a  person  who  has  "filed  his 
claim"  for  certain  purposes,  but  this  i^  not  one  of  those 
IM]rpose&   (Weatheecbs,  J. — The  law  says  that  every  creditor 
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of  every  discription  shall  have  the  right  to  appear  and  oppose 
the  discharge.  Rioby,  J. — The  creditors  who  have  the  right 
to  appear  and  oppose  the  discharge  must  mean  the  creditors 
to  whom  notices  are  to  be  mailed.)  We  admit  that  under  the 
Act  of  1869,  section  143,  we  would  not  be  creditors  nntil  the 
claim  was  filed  ;  but,  by  the  Act  of  1875,  section  2,  sub- 
section ly  that  was  repealed.  Under  this  act,,  except  io 
certain  specified  cases,  a  "  creditor "  is  any  one  to  whom  the 
insolvent  is  indebted.  We  are  not  dealing  with  the  estate,  in 
opposing  the  discharge,  but  with  the  person.  When  we  find 
that  the  Legislature  deliberately  departed  from  the  policy  of 
the  Act  of  1869,  the  Court  must  be  all  the  slower  to  conclude 
that  words  which  have  been  omitted  from  the  act  ought  to- 
be  read  as  if  there.  Section  51,  Act  of  1876.  This  clearly 
refenv  to  parties  who  have  filed  claims.    Section  52. 

The  statute  abridges  the  rights  of  creditors,  and  there  is 
no  reason  why  it  should  be  so  liberally  construed  as  to  intro- 
duce words  which  are  not  there.  (Rigbt,  J. — Might  not  the 
discharge  be  successfully  opposed  and  yet  the  estate  disposed 
of  as  previously  decided  ?)  Yes.  The  word  in  section  2, — 
**  creditor," — means  every  person  to  whom  the  insolvent  i» 
indebted,  and  the  words  must  have  the  same  meaning  all 
through  the  act  unless  expressly  limited  in  certain  cases* 
MaxwM  on  StatuteSy  p.  13.  (Weatherbe,  J. — The  word 
"  creditor  "  is  qualified  in  diflerent  ways  through  the  statute,, 
and  only  means  creditors  of  a  hundred  dollars  and  upwards 
IB  certain  cases.  Whenever  it  is  so  limited  it  is  particularly 
specified.)  It  would,  have  been  absurd  for  the  Legislature  to 
have  said  that  iM>tice  shoukl  be  given  only  to  creditors  who 
have  signed  the  deed  already.  It  is  admitted  that  such  are 
not  to  get  notice^  (Riqb>y,  -J. — The  element  of  the  creditors 
being  re<^uired  to  be  over  a  hundred  dollars  does  not  come 
into  this  case.  Thia  creditor  got  notice,  and  it  is  to  be 
assumed  that  it  was  properly  given.)  The  decision  In  B& 
Creighton,  1  R.  &  GL,  211,  does  not  go  the  length  €t  holding 
that  the  creditor  must  not  only  be  over  a  hundred  dollars  but 
must  have  filed  his  claim. 

W.  Ross,  contra. — A  deed  of  composition  and  discharge 
passes  through  three  stages, — the  signing,  the  approval  by  the 
creditors,  and  the  confiiination  by  the  Xudge»    See  secUona 
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49  to  54.  By  section  66  the  deed  has  do  effect  until  so  con- 
firmed. The  confirmation  of  the  deed  and  the  discharge  of 
the  debt  cannot  be  separated.  If  the  Judge  confirms  the 
composition  the  insolvent  gets  his  discharge.  My  present 
purpose  is  to  get  at  the  meaning  of  the  word  "  execution  "  in 
sub-section  k  of  section  2.  All  that  I  want  the  Court  to 
agree  witll  me  on  is  that  this  application  is  a  necessary  stage 
in  the  proceeding.  Cites  Brown* 8,  Bouvier^s,  and  Abbotfs 
Law  Dictionaries  as  to  the  meaning  of  the  word  "  execution." 
(Weatherbe,  J. — The  word  "  execute,"  as  applied  to  a  deed, 
ordinarily  means  signing,  sealing,  and  delivering.  Show  us 
where  in  the  act  it  means  anything  different)'  This  is  a  deed 
of  composition  and  discharge.  It  is  a  peculiar  deed  and 
known  only  to  the  statute.  Under  section  60  it  is  necessary 
for  tbe  assignee  before  re-conveying  to  await  the  action  of 
the  creditors  at  the  meeting.  Then  for  the  word''  execution" 
you  may  substitute  the  word  "  completion,"  which  means  the 
same  thing.  When  the  deed  is  signe<l  by  the  creditors, 
approved  by  them  at  a  meeting  called  for  the  purpose,  and 
confirmed  by  the  Judge,  and  not  until  then,  it  is  completed, — 
executed.  (Riqby,  J. — How  do  you  get  over  the  fact  of  the 
notice  to  all  creditors  entitled  to  oppose  the  discharge  under 
section  53,  which  included  Corastine  ?  That  assumes  that 
the  insolvent  is  the  only  person  interested.)  The  notice  was 
given  as  a  matter  of  precaution,  because  Corastine  &  Co. 
might  have  come  in  that  day  and  proved  their  claim.  As 
they  did  not  do  so,  the  precaution  turns  out  to  have  been 
useless.     Cites  In  Re  Greighton,  1  R.  &  G,  211. 

McDonald,  C.  J.,  now,  (February  13th,  1882,)  delivered 
the  judgment  of  the  Court: — 

John  Bauer,  an  insolvent,  having  obtained  from  his 
creditors  a  deed  of  composition  and  discharge,  applied  by 
petition  to  the  Judge  of  the  County  Court,  at  Lunenburg, 
for  a  confirmation  thereof,  under  the  statute.  On  the  day 
appointed  for  the  consideration  of  the  petition,  Mr.  Wade,  an 
attorney  of  this  Court,  and  acting  for  Corastine  &  Co.,  of 
Montreal,  creditors  of  the  insolvent,  appeared  on  behalf  of 
bis  clients  to  oppose  the  prayer  of  the  insolvent's  petition* 
Mr.  Owen,  on  behalf  of  the  insolvent,  objected  that  Corastine 
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b  Co.  could  not  be  heard  in  opposition,  on  the  ground  th&t  it 
had  not  been  shown  to  the  Court  that  Corastine  &  Co.  were 
creditors  of  the  insolvent  within  the  meaning  of  the  Insolvent 
Act,  or  that  they  had  prov^  a  claim,  under  the  act,  of  on« 
hundred  dollars  or  upwards. 

The  insolvent,  in  his  petition,  states  that  he  had  caused 
notice  of  the  deed  being  filed,  and  of  his  intention  to  apply 
for  a  confirmation  of  his  discharge  "  to  be  given  to  his  creditors, 
by  inserting  the  advertisement,  a  copy  whereof  is  annexed  to 
the  affidavit  of  Walter  S.  Doull,  (to  his  petition  annexed,) 
in  the  official  Qazette,  and  by  mailing  to  each  of  said  peti- 
tioner's creditors  a  card,  post  paid,  on  which  was  printed  said 
notice,  at  least  one  month  befgre,  etc."  Annexed  to  the 
petition  is  an  affidavit  of  Mr.  Doull,  to  which  is  attached  a 
Ibit  of  creditors  and  copy  of  post  card  or  notice.  Ai«d  Mr. 
Doull  states  that  the  creditors  named  in  the  list  were  served 
with  the  notice  as  required  by  the  act.  On  this  list  Coi-astine 
&  Co.  appeared  as  creditors  of  the  insolvent.  There  is  no 
other  list  of  creditors  among  the  papers  on  file,  nor  other 
evidence  of  any  kind  on  the  subject. 

It  is  somewhat  difficult  from  the  learned  Judge's  state* 
ment  or  judgment  to  determine  what  he  really  meant  to 
decide, — ^that  is,  whether  he  was  of  opinion  that  any  creditor 
who  had  a  claim  of  any  amount  could  appear  to  oppose  the 
confirmation  of  the  discharge  if  he  had  filed  a  claim,  or  that 
no  creditor  could  so  appear  who  had  not  filed  a  claim  of  one 
hundred  dollars  or  upwards.  I  appi'ehend,  however,  that  the 
latter  was  the  view  of  the  learned  Judge. 

It  might  fairly  be  contended,  I  think,  that,  in  the  absence 
of  negative  proof,  the  petition  of  the  insolvent  and  the  affi- 
davit of  Doull  should  be  held  to  be  an  admission  by  the 
insolvent  that  Corastine  &  Co.  were  creditora  entitled  to 
receive  the  notice  prescribed  by  the  act. 

Mr.  Qwen's  contention  appears  in  fact  to  be  that  none  but 
creditors  who  have  proved  claims  of  one  hundred  dollars  and 
upwards  are  entitled  to  oppose  a  confirmation  of  a  discharge 
under  section  54  of  the  act.  To  this  proposition  I  cannot 
assent,  and  I  should  entertain  no  doubt  on  the  subject,  had  I 
not  before  me  the  judgment  of  the  Court  In  Re  Creighton. 
I  need  not  say  that  I  entertain  the  highest  respect  for  the 
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opinion  of  the  two  learned  and  eminent  Judges,  (not  now  on 
this  Bench,)  who  joined  in  that  judgment;  but,  after  the 
most  careful  consideration  of  the  several  clauses  bearing  on 
the  point,  I  cannot  reconcile  the  language  used  in  section  3, 
sub-section  A,  and  section  53,  with  the  conclusions  arrived  at 
In  Re  Creigkton. 

The  words  "any  creditor"  in  section  53  must  mean  "any 
person,  co-partnership,  or  company  to  whom  the  insolvent  is 
liable,  whether  primarily  or  secondarily,  and  whether  as 
principal  or  surety,"  except  where  this  general  meaning  is 
restricted  by  the  exceptions  in  sub-section  h. 

It  cannot  be  arp^ued  that  the  words  "  consent  to  discharge 
of  an  insolvent,"  or  "  any  other  consent  or  action  with  regard 
to  the  management  and  disposal  of  the  estate  of  an  insolvent," 
include  the  proceedings  for  confirmation  of  discharge  by  the 
Judge,  because,  in  section  53,  the  Litter  is  clearly  dealt  with 
as  an  independent  and  substantially  different  proceeding. 
The  words  of  that  section  are :  "An  insolvent  who  has 
procured  a  consent  to  his  discharge,  etc.,  may  apply  for  a 
confirmation  of  the  discharge  effected  thereby,  etc.  And  the 
consent  or  action  with  regard  to  the  management  and  dis- 
posal of  the  estate  is  clearly  not  applicable,  inasmuch  as  the 
confirmation  or  non-confirmation  by  the  Judge  cannot  afiect 
the  rights  of  the  creditors  in  the  estate,  its  disposal  or  man- 
agement. 

In  the  definition  of  the  word  "creditor"  in. the  Act  of 
1875,  the  Legislature  omitted  the  very  words  in  the  Act  of 
1869,  viz. :  *'  who  shall  have  proved  his  claim  against 
the  estate  of  the  insolvent  in  the  manner  provided  by 
this  act."  We  cannot  suppose  or  assume  that  this  was  other 
than  an  intentional  alteration  and  amendment  of  this  very 
important  clause  of  the  act. 

The  appeal  will  be  allowed  with  costs. 

James,  J. — I  concur  in  this  decision,  although  I  was  oi^e 
of  the  Judges  concurring  in  the  former  decision.  After  bear'* 
ing  the  question  redargued.  I  am  convinced  that  tb^  decision 
In  Re  Creighton  was  wrong. 

Weatherbe,  J. — ^I  need  add  nothing  to  what  has  been 
said  by  the  other  Judges.    During  the  argument  the  ease 
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In  Re  Creighton,  1 R.  &  G.,  211,  was  cited.  I  have  re-examined 
the  question  there  decided,  and  am  confirmed  in  the  opinion  I 
then  delivered,  which  was  then  a  dissenting  opinion,  but  is 
now  in  accordance  with  the  opinion  of  the  Court. 


In    Re    DAVID   BUCKLEY. 

(Before  McDonald,  0.  J.  and  Jamks,  Wbathkrbk  and  Riobt,  JJ. 

(Decided  February  ISth,  i88t.) 

Appeal  under  Insolvent  Act  of  1876  qutuhed^  appellant  not  havinff  "  adopted 
proceedings  on  the  appeal "  vnthin  the  time  limitetL 

An  order  wu  made  by  the  CouDty  Court  Judge  in  an  ioioWont  matter  under  the  Act  et 
1875»  for  the  purpose  of  appealing  from  which  the  insolvent,  within  eight  days  from  the  making 
of  the  order,  filed  a  bond  approved  of  by  the  Judge,  and  obtained  from  him  an  order  giving 
leave  to  appeal  to  this  Court.  No  further  proosedlogi  were  taken  in  this  Court  within  the 
eight  days. 

Held,  that  the  appellant  had  not  "  adopted  proceedings  on  the  said  appeal  '*  within  the 
meaning  of  section  188  of  the  Act,  and  that  the  alleged  appeal  most  be  quashed. 

This  was  an  appeal  from  an  order  of  the  Judge  of  the 
County  Court  for  District  No.  6,  making  absolute  an  order 
nisi  requiring  an  insolvent  to  deliver  up  to  his  assignee  pos- 
session of  certain  lands.  The  insolvent  filed  a  bond  within 
eight  days  from  the  making  of  the  order,  and  obtained  an 
order  from  the  Judge  below  giving  him  leave  to  appeal,  but 
no  proceedings  were  taken  in  this  Court  within  the  eight 
days.  A  rule  to  quash  the  appeal  was  taken  on  the  ground 
that  no  such  proceedings  had  been  taken,  and  upon  other 
grounds  appearing  in  the  argument. 

Harrinyton,  Q.  C,  to  quash  appeal. — The  papers  were 
here  on  the  Tuesday  preceding  the  Court,  as  required,  but 
were  sent  away  under  order  of  the  Chief  Justice  to  be  certi- 
fied. No  certificate  was  required,  as  the  Judge  below  had  no 
power  to  certify.  There  must  be  an  application  to  the  Court 
or  a  Judge  below  to  allow  the  appeal.  As  to  what  is  meant 
by  adopting  proceedings  on  appeal,  it  is  clear  that  it  cannot 
mean  an  application  to  the  Judge  below  for  leave  to  appeal 
which  was  already  given  by  the  act,  but  that  it  means  adopting 
proceedings  in  the  Court  above,  to  which  the  appellant  asserts 
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his  appeal.  The  papers  were  not  praperly  here  at  all  and 
could  not  be  without  an  order  of  this  Court.  CJ<irke*8 
Insolvent  Law,  307.^  There  are  no  grounds  of  appeal  here. 
The  adoption  of  proceedings  is  the  prime  element  in  the 
carrying  out  of  the  appeal.  •  The  Act  gives  the  Judge  below 
no  authority  to  stay  proceedings.  In  the  Probate  Act  and 
other  acts  there  are  special  provisions  for  staying  proceedings, 
but  this  Judge  does  it  without  the  shadow  of  authority. 

Weeks,  contra. — The  Act  of  1875  repeals  all  the  proceed- 
ings to  which  Mr.  Harrington  has  called  attention  as  necessary 
to  constitute  a  valid  appeal.  The  proceedings  in  insolvency 
began  in  February,  1875.  The  statute  of  1875  was  to  come 
into  operation  in  September  following.  The  clauses  are  all 
eft  out  of  the  Act  of  1875.  Cites  Act  of  1869,  clauses  84 
and  85.  No  decision  can  be  pointed  to  after  the  Act  of  1875 
where  such  proceedings  were  held  necessary.  The  application 
to  the  Supreme  Court  and  notice  of  such  application  are 
abolished,  and  the  appeal  is  given  from  the  Court  below,  as 
in  ordinary  cases.  When  everything  required  is  done  and  the 
bond  is  filed,  the  appeal  is  perfect.  (Rigbt,  J. — I  think  your 
duty  is  to  show  that  the  papers  were  properly  here  on  the 
Tuesday  before  the  term.)  The  only  clause  in  force  in  insolvent 
cases  in  regard  to  the  return  of  papers  was  Revised  Statutes^ 
8rd  Series,  Chap.  1 38,  Sec.  1 6.  If  any  rules  had  been  prescribed 
by  the  Court  under  the  Insolvent  Act  of  1869,  they  perhaps 
would  have  governed,  but  in  the  absence  of  such  rules  the  act 
cited  applies.  If  no  application  in  appeal  and  no  notice  is 
required,  the  only  proceeding  required  is  the  application  to 
the  Judge  for  leave  to  appeal,  the  taking  of  a  rule  and  filing 
the  bond.  By  virtue  of  these  proceedings  the  cause  is  in  this 
Court. 

In  respect  to  the  rule  no  grounds  are  required  to  be  specified, 
but  if  grounds  are  required,  the  Court  has  power  to  amend 
under  Sec.  116,  Act  of  1875.  As  to  the  return  of  papers,  see 
Re  Parr,  17  U.  C,  C.  P.  The  power  of  amendment  extends 
to  procedure  as  well  as  to  the  pleadings. 

Harrington,  Q.  C,  in  reply. — No  Court  created  by  statute 
has  power  to  do  anything  the  statute  does  not  enable  it  to  do. 
The  stay  of  proceedings  must  therefore  be  set  aside.    As 
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regards  amendment,  the  section  read,  the  116th  section,  which 
refers  to  Judges,  Courts  and  Assignees  in  insolvency,  does 
not  apply  to  this  Court,  but  to  the  Insolvent  Court,  and  judges 
and  assignees  therein.  The  power  of  amendment  does  not 
extend  to  supplying  grounds  wl\ere  there  are  none.  The  case 
of  Tn  Re  Parr  says  that  points  taken  in  the  Court  below, 
independently  of  the  rule,  cannot  be  taken  above.  There  is  no 
way  in  which  he  can  be  confined  to  those  grounds  unless  they 
are  in  the  rule,  and  the  other  party  has  notice.  The  papers 
which  Sir.  Weeks  says  are  here  were  not  here  certified  of 
verified  in  any  way  when  this  motion  was  made.  The  papery 
must  be  certified  in  some  way.  The  Court  cannot  look  at  a 
mere  bundle  of  papers  not  verified  in  any  way.  If  this  cas9 
is  to  be  governed  by  the  County  Court  Act,  grounds  are 
required. 

RiGBY,  J.,  now,  (February  13th,  1882,)  delivered  the  judg- 
ment of  the  Court : — 

The  Judge  of  the  County  Court  for  District  No.  6,  on  the 
SOth  August,  1881,  made  absolute  an  order  nisi  in  the  estate 
of  David  Buckley,  an  insolvent,  requiring  him  to  deliver  up 
to  his  assignee  possession  of  certain  lands. 

For  the  purpose  of  appealing  from  isuch  order  under  the  pro- 
visions of  section  128  of  the  Insolvent  Act  of  1876  and  amend- 
ments, the  insolvent,  within  eight  days  from  the  making  of  such 
order,  filed  ^  bond  approved  of  by  the  Judge,  and  obtained 
from  the  latter  an  order  giving  him  leave  to  appeal  to  thi^ 
Court,  but  no  proceedings  were  had  in  this  Court  or  before  a 
Judge  thereof,  within  such  eight  days. 

A  rule  niei  to  quash  the  alleged  appeal  and  to  have  the 
record  returned  to  the  Court  below  was  taken  out  in  this  Court 
on  behalf  of  the  respondent,  on  the  14th  of  December  last,  on 
t;he  ground,  among  others,  that  no  application  for  appeal  had 
been  made  to  this  Court,  or  a  Judge  thereof,  nor  any  notice 
of  appeal  or  of  such  application  given  to  the  respondents,  which 
rule  was  subsequently  argued  before  us. 

Section  128  of  the  Act  as  amended,  provides  that  "  no 
such  appeal  *  *  shall  be  entertained,  unless  the  appellant 
♦  •  shall  have,  within  eight  days  from  the  rendering  of 
such   final  order    *    ♦    adopted  proceedings  on   the  said 
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appeiU  *  *  and  Bhall,  within  the  said  delay,  have  *  * 
given  sufBcient  sureties  before  a  Judge  that  he  will  dulj 
prosecute  the  said  appeal  *  *  and  pay  such  damages  and 
costs  as  may  be  awarded  to  the  respondent.  If  the  party 
appellant  does  not  proceed  with  his  appeal  *  *  according 
to  the  law  or  the  rules. of  practice,  the  Court,  on  application 
of  the  respondent,  may  order  the  record  to  be  returned  to  the 
person  entitled  to  the  custody  thereof,  and  condemn  the 
appellant  to  pa}^  the  respondent  the  costs  by  him  incurred/' 
Something  more  than  the  giving  of  security  is  therefore 
required  to  be  done  within  the  eight  days,  that  essential 
being  conjoined  to  the  adopting  of  proceedings  on  the  appeal. 
It  is  difficult  to  say  what  further  proceedings,  other  than  thd 
giving  of  security,  could  be  taken  in  the  Court  below.  The 
Judge  there  has  no  power  over  the  appeal,  to  grant  of 
disallow  it,  or  to  say,  as  he  has  done  hei*e,  that  it  shall  be  to 
this  Court,  and  not  to  a  Judge  thereof ;  but,  the  security 
having  been  given  to  his  approval,  the  matter  passes  beyond 
his  control,  and  there  is  an  appeal,  as  a  matter  of  course,  and 
within  the  eight  days  proceedings  on  that  appeal  must  be 
adopted, — lobviously  in  the  Court  to  which  the  appeal  has 
taken  the  matter,  or  to  one  of  its  Judges, — which  would  be 
consistent  with  the  use  of  the  word  "  proceed "  in  the  latter 
part  of  the  same  section,  another  way  of  reading,  which  might 
be  as  follows ;  "  If  the  party  appellant  does  not  proceed,  in 
the  Court,  with  the  appeal,  in  which  he  has  there  adopted 
proceedings,  Ac,  the  Court  may  order  the  record  to  be 
returned,  &c." 

In  the  Act  of  1869  the  procedure  on  such  an  appeal  was 
given  in  section  84,  where  it  is  provided  that  it  should  not  be 
jpermitted,  unless  within  five  days  the  party  desiring  to  appeal 
caused  to  be  served  upon  the  opposite  party  and  upon  the 
assignee,  an  application  in  appeal  setting  forth  the  proceedings 
before  the  Judge,  and  his  decision  thereon,  and  praying 
for  its  revision,  with  a  notice  dF  the  day  on  which  such 
application  was  to  be  prosecuted,  and  also  within  the  said 
period  caused  security  to  be  given  before  the  Judge,  &c,  and 
it  was  held  in  Ontario  that  such  application  was  not  to  the 
Judge  below,  but  to  the  Appeal  Court,  or  a  Judge  thereofi 
Hood  V.  Dodd,  19  Grant,  689 ;  In  Be  Sharpe,  20,  U.  0., 
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C.  P.,  84.  And  Mr.  Clarke,  in  his  treatise,  in  the  notes  to 
section  128  of  the  Act  of  1875,  seems  to  recognize  this  as  the 
proper  procedure  under  that  section. 

I  think  the  appellant  was  bound,  within  the  eight  days, 
either  to  give  notice  of  the  time  and  place,  when  and  where, 
an  application  to  this  Court  or  a  Judge,  would  be  presented, 
or  to  have  obtained  a  summons  or  order  nisi  from  either ; 
or  in  some  other  way  adopted  proceedings  in  this  Court  on 
his  appeal,  and  not  having  done  so  the  order  nisi  taken  out 
by  the  respondent  must  be  made  absolute  with  costs. 

Weatherbe,  J.-^But  for  the  change  made  in  section  128, 
by  substituting  "and"  for  "or,"  I  think  our  decision  would 
have  been  the  other  way.  Our  attention  was  not  called,  at 
the  argument,  to  the  change  in  the  statute,  and  I  had  come 
to  an  opposite  conclusion  before  seeing  it.  The  statute  being 
altered,  I  quite  agree  with  the  opinion  just  read. 


OTJTRAM    V.    TAYLOR. 

(Before  Smith,  Jambs,  and  Weatherbe,  JJ.) 

(Decided  Pebruary  t7tk,  18S».) 

Plea  of  Under.StaJtviory  plea  of  papment  into  ComH.^I>uHnetion, 

Pbtiotiff  claimed  In  hto  writ  $100.  Defendant  pleaded  a  tender  of  $68.98  In  the  luual  tonn, 
Alleging  that  It  was  sufficient.  Plaintiff  replied  denying  the  tender,  denying  that  the  amount 
was  Buffldeott  and  denying  that  plaiBtiff  was  always  ready,  alleging  a  demand  and  rsfosal  of 
tke  amount.  No  erldenoe  was  glren  that  the  money  had  heen  paid  into  Court,  though  It  was 
■o  alleged  In  the  plea.  The  Judge  of  the  County  Court  found  that  968.28  wsa  due,  and  that 
the  tender  was  not  good,  Aot  having  heen  made  to  a  person  authorised  to  reoeive  it.  Defendant 
appealed  on  the  ground  that  the  plaintiff  having  denied  that  the  amount  paid  in  was  sufflcieot» 
and  the  Judge,  having  found  that  It  wta,  the  Judgment  should  have  heen  for  the  defendant. 

Heldf  that  the  plea  was  properly  treated  as  a  plea  of  tender,  and  the  Judge  having  found 
that  no  valid  tender  was  made.  Judgment  was  properly  given  for  the  plaintiff,  and  the  appeal 
must  he  dismissed  with  coeti. 

This  was  an  action  brought  in  the  County  Court  for  use 
and  occupation  of  the  plaintiff's  house.  The  defendant,  as  to 
$41.71  of  the  $100  claimed  by  plaintiff,  pleaded  never  indebted, 
payment,  and  a  set  off  for  taxes  to  the  amount  of  $41.71  paid 
on  the  property.     The  fourth  plea  was  as  follows  : — 

And  the  defendant,  for  a  fourth  plea  to  all  the  counts  of 
the  plaintiff's  declaration,  first  suggesting,  as  aforesaid,  as  to 
the  residue  of  the  plaintiff^s  claim,  says,  he  always  w&s,  and 
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still  is,  ready  and  willing  to  pay  to  the  plaintiff  the  said 
$58.23,  and  before  action  to  wit  on  the  30th  day  of  September, 
last  past,  he  tendered  and  offered  to  the  plaintiff  to  pay  him 
the  same,  and  the  plaintiff  refused  to  accept  it,  and  the 
defendant  now  brings  the  said  $58.23  into  Court,  ready  to  be 
paid  to  the  plaintiff. 

The  plaintiff  replied  joining  issue  on  all  the  pleas,  and 
replying,  never  indebted  to  the  plea  of  set  off.  The  replication 
to  the  fourth  plea  was  as  follows : — 

And  for  a  replication  to  the  defendant's  fourth  plea, 
alleging  a  tender  of  payment  on  the  30th  of  September,  last 
past,  the  plaintiff  says  that-  the*  defendant  did  not  tender  and 
offer  to  pay  to  the  plaintiff  the  said  $58.23,  as  alleged. 

And  for  a  second  replication  to  said  fourth  plea,  the  plain- 
tiff says,  that  at  the  time  of  making  the  said  tender  in  the 
said  fourth  plea  alleged,  there  was  and  still  is  a  larger  sum 
than  the  said  sum  of  $58.23  due  and  owing  from  the  defendant, 
as  one  entire  sum,  and  in  respect  of  a  single  entire  contract, 
the  same  being  the  money  claimed  in  the  particulars  of  the 
plaintiff's  claim. 

And  for  a  third  replication  to  said  plea,  the  plaintiff  says, 
that  the  defendant  was  not  always  ready  and  willing  to  pay 
the  said  sum  of  $58.23,  parcel  of  the  money  claimed  to  the 
plaintiff,  as  in  said  fourth  plea  alleged,  in  this,  to  wit,  that 
after  the  making  of  the  said  tender,  and  before  the  commence- 
ment of  this  suit,  the  plaintiff  demanded  of  and  requested  the 
defendant  to  pay  him,  the  plaintiff,  the  said  sum  of  $58.23, 
parcel  of  the  money  claimed,  but  then  the  defendant  wholly 
refused  to  pay  the  same  to  the  plaintiff. 

And  for  a  fourth  replication  to  said  fourth  plea,  and  as  to 
the  $58.23  paid  into  Court  herein,  the  plaintiff  says,  that  the 
same  is  not  sufficient  to  satisfy  the  claim  «sued  for  herein. 

'    The  learned  Judge  of  the  County  Court,  after  trial  at 
Halifax,  pronounced  judgment  as  follows  : — 

The  rule  with  regard  to  taxes  between  landlord  and  tenant 
is,  that  the  tenant  is  liable,  in  the  first  instance,  because  all 
the  remedies  are  against  him,  but  that  he  can  charge  them  to 
account  of  rent,  Taylor  on  Landlord  &  Tenant,  Sec.  395 ; 
4  Taunt,  49 ;    6  Tavm.,  81,  and  I   can  find  nothing    in 
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the  City  Charier  that  holds  the  tenant  absolutely  for 
it,  Mrs.  Outram,  iii  her  letter  of  7th  February,  stating 
the  terms  on  which  the  house  would  be  let,  made  no 
mention  of  taxes,  and  therefore  left  them,  unexcepted,  to 
the  operation  of  the  general  rule.  On  the  same  date 
Taylor  wrote  accepting  the  proposal,  but  stipulating  that 
plaintiff  was  to  pay  taxes  and  water  rates.  On  the  8th 
Mr.  Frith  wrote  defendant  that  the  enclosed  memo  of  agree- 
ment, which  was  lease  "  B  "  prepared  by  him,  was  satisfactory 
to  her,  except  in  regard  to  time  ;  this  lease  made  no  mention 
of  taxes,  and  therefore  left  the  rule  as  to  taxes  to  operate ;  and, 
being  threatened  with  an  action  hy  Taylor,  Mrs.  Outram  went 
to  Mr.  Tupper,  and  then  she  appears  to  have  agreed  to  all  the 
terms  of  lease  "  A,"  excepting  out  of  the  furniture  the  piano. 
Lease  '*  A  "•  makes  no  reference  to  taxes,  the  contention 
about  which  Mrs.  Outram  appears  to  have  abandoned. 
However  much  the  deduction  may  reduce  the  rent  the  plaintiff 
at  first  expected  to  receive  I  see  nothing  to  saddle  the 
defendant  with  the  payment  of  taxes ;  nor  do  I  think  he  was 
bound  to  wait  until  they  were  distrained  for,  but  could  pay 
them  and  charge  them  against  the  rent.  His  paying  them  as 
he  did  enured  to  the  benefit  of  plaintiffs,  as  he  thereby  saved 
for  them  the  2J  per  cent.  off.  As  regards  the  time,  I  think 
the  arrangement  made  in  Mr.  Tupper's  office  settles  the  point 
that  the  defendant  had  the  property  until  the  31st  March, 
allowingr  a  reasonable  term  for  plaintiff  to  take  the  furniture 
away.  The  defendant  says  that  in  a  conversation  he  had 
with  Mrs.  Outram  on  the  18th  February,  it  was  agreed 
between  them  that  15  days  should  be  allowed  for  that  purpose. 
The  lease  "A"  has  the  pencil  mark  made  by  Mr.  Tupper  1st 
March ;  the  engrossed  lease  states  the  time  to  be  from  the 
1st  day  of  March,  1879  to  Slst  day  of  March,  1881.  This  would 
give  the  defendant  a  month  longer  than  stated  in  Mrs. 
Outram's  letter  of  7th  February,  which  was  two  years  from 
the  time  she  left  the  property,  1st  March ;  but  from  the  evidence 
I  think  the  defendant  is  entitled  to  hold  to  31st  March,  giving 
the  plaintiff  fifteen  days,  if  he  required  it,  in  which  to  remove 
his  furniture.  I  do  not  think  that  the  tender  made  to  a  clerk 
who  disclaimed  authority  to  receive  it^ioaaagoodtender. 
I  give  judgment  for  plaintiff  for  $58.23, 
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The  following  rule  was  then  granted  and  argued  before 
the  County  Court  Judge  : — 

On  hearing  read  the  judgment  or  verdict  given  herein,  the 
evidence,  minutes  and  exhibits,  together  with  the  pleadings 
in  this  cause,  and  the  receipt  of  the  Prothonotary  on  file, 
and  on  motion  :  I  do  order  that  the  judgment  given  herein  be 
set  aside,  and  that  judgment  be  entered  for  defendant,  not- 
withstanding said  verdict,  or  that  the  judgment  given  in  this 
cause  be  changed  for  defendant,  or  that  said  judgment  or 
verdictjbe  set  aside  and  judgment  of  nonsuit  granted  against  the 
plaintiflF  herein  ;  l:>ecause  the  pleadings  show  that  money  was 
paid  into  Court  sufficient  to  satisfy  the  claim  of  the  plaintiff 
herein,  and  because  the  learned  Judge's  decision  is  such  that 
the  judgment  or  finding  should  be  for  defendant,  and  because 
money  was  paid  into  Court  sufficient  to  satisfy  the  plaintiff's 
claim  and  the  plaintiff  did  not  accept  the  same,  but  went  on 
to  trial  at  his  own  risk  and  the  Judge  who  tried  the  cause 
has  found  said  sum  to  be  sufficient  to  satisfy  the  plaintiflTs 
claim ; 

Unless  cause  to  the  contrary  be  shown  before  me  at 
Chambers  on  Thuisday  next  at  the  new  Court  House,  Halifax. 

Halifax,  April  1st.,  1880. 

f'Sgd.)        J.  W.  Johnstone. 

After  argument  of  this  rule,  the  Judge  of  the  County  Court 
pronounced  the  following  judgment  :— 

In  this  action  there  was  a  plea  of  tender  pleaded  alleging 
that  the  amount  tendered  was  brought  into  Court.  To  this 
the  plaintiff  replied  denying  the  tender  and  also  alleged 
a  demand  and  refusal  after  tender  and  before  action 
brought.  On  the  trial  both  of  these  replications  were  proved, 
and  I  gave  judgment  for  the  plaintiff  for  the  amount  of  the 
sum  alleged  to  have  been  tendered  and  brought  into  Court 
but  as  to  which  no  proof  was  offered  nor  any  receipt  of  the 
officer  of  the  Court  for  the  payment  shown.  On  this  the 
defendant  applied  for  and  obtained  a  rule  nisi  to  set  aside 
the  judgment  and  to  enter  it  up  for  defendant,  or  to  change 
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the  judgment  into  one  for  the  defendant,  or  that  the  judgment 
be  set  aside  and  judgment  of  nonsuit  entered  up. 

The  practice  that  obtains  in  regarJ  to  pleas  of  tender  is 
thus  stated  in  1  Tidd,,  622  :  "If  the  defendant  bring  money 
into  Court  on  a  plea  of  tender,  the  plaintiff  may  take  it  out, 
though  he  reply  that  the  tender  was  not  made  before  action 
brought,  or  he  may  reply  a  subsequent  demand  and  refusal. 
In  a  case  cited  in  Tidd'a  Practice,  Lord  Mansfield 
said,  "  the  money  having  been  taken  out  of  Court  the 
plaintiff  shall  recover  only  nominal  damages,  but  otherwise 
judgment  would  have  been  for  the  sum  tendered."  On  the  trial 
there  was  no  proof  whether  the  money  had  been  taken  out  or 
not,  if  indeed  it  had  been  paid  in,  and  I,  in  consequence, 
gave  judgment  for  the  amount  mentioned  in  the  plea  of  tender. 
Had  it  been  taken  out  the  plaintiff  would  have  been  entitled 
to  nominal  damages,  which  would  have  carried  costs.  There 
is  a  cause  in  10  W,  ii.,  155  ;  Philpots  v.  Clifton,  cited  in 
i  Fisher,  8302,  which  is  very  similar  to  this  one.  There  there 
was  a  tender  and  payment  into  Court,  and  a  replication  that 
at  the  time  of  tender  a  larger  sum  was  due  as  one  entire  sum 
on  an  entire  contract.  The  Judge  at  the  trial  ruled  that  the 
tender  was  good,  and  that  if  the  payment  into  Court  and  set-off 
made  up  the  amount,  the  verdict  should  be  for  defendant, 
and  a  verdict  was  found  accordingly,  (this  is  what  I  am  asked 
to  find  here,)  but  the  Court  granted  a  rule  absolute  for  a  new 
trial.  Mr.  Tupper  contended  that  the  3rd  and  5th  replication 
that  a  larger  sum  was  due  thau  the  money  brought  into  Court 
cured  or  waived  the  want  of  a  plea  of  payment  of  money  into 
Court ;  but  the  3rd  replication  and  perhaps  tbe  5tb,  is  a 
legitimate  replication  to  a  plea  of  tender,  and  besides,  a 
replication  irrevelant  and  unnecessary  could  not  have  the 
effect  here  claimed  for  it ; — a  plea  of  payment  cannot  be  implied 
and  must  be  pleaded  according  to  the  statute,  in  order  that 
the  defendant  may  have  the  advantage  of  it.  There  being  no 
plea  of  payment  into  Court,  and  no  proof  that  the  money  wa» 
taken  out  of  Court,  I  am  of  opinion  that  my  judgment  was 
correct,  and  tbe  rule  ntai  must  be  discharged  with  costs.  I 
have  not  found  it  necei»sary  to  consider  what  my  power  would 
be  to  make  the  order  asked  for  after  judgment,  the  County 
Court  being  a  statutory  Court. 
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Prom  this  judgment  the  defendant  appealed  to  this  Court, 
«nd  the  cause  was  argued  before  Smith,  James  and 
WfiATHERBE,  JJ.,  February  17th,  1883. 

Tupper,  in  support  of  appeal.-^Plaintiff  here  waived  the 
tlifference  between  our  plea  of  tender  and  the  statutable  form 
of  plea  of  payment  into  Court,  by  replying  that  the  amount 
paid  in  was  not  sufficient  Revised  Stat^teH^  Chap,  94,  Sec.  168. 
(The  Court. — Can  the  County  Court  Judge  grant  a  rule  like 
this  to  set  aside  his  judgment,  long  after  the  trial  and  judg- 
ment ?)  It  is  in  his  discretion,  and  he  has  exercised  it  in  our 
favor.  The  legislature,  in  giving  the  Juilge  power  to  review 
his  judgments  under  such  a  rule  as  this,  has  imposed  no  limit 
of  tim«.  As  a  matter  of  fact,  this  application  was  made 
promptly,  perhaps  not  during  the  term  or  sittings  in  which 
the  judgment  wals  given,  but  soon  after  its  close. 

The  issue  on  which  we  went  to  trial  hei^  under  the  plead- 
ings, the  material  issue,  was  that  the  money  paid  into  Court 
was  not  suilicient,  end  on  that  issue  we  succeeded.  Z.  R. 
5  C.  P.  D ,  321. 

The  plea  of  payment  into  Court  proves  itself,  through  the 
receipt  of  the  officer  indorsed  on  the  plea.  IS  M.  <fe  W.,  380 ; 
J6  M.  45  W,,  762,  ^ve  authorities  shewing  that  the  plea  of 
payment  into  Court  need  not  be  in  the  exact  form  set  out  in 
the  statute,  the  English  statute  being  like  ours.  Our  plea 
contains  the  substance  of  a  plea  of  payment  into  Court. 

In  Stephen  on  Pleading,  p,  264,  it  is  expressly  laid  down 
that  where  uny  one  issue  going  to  the  whole  cause  of  action 
IS  found  in  favor  of  defendant,  judgment  must  be  for 
defendant,  though  half  a  dozen  other  issues  are  found  against  . 
him.  We  have  pleaded  the  fact  of  payment  into  Court,  and 
plaintiff  has  raised  an  issue  on  it  by  his  replication,  going  to 
the  whole  cause  of  action.  See  S  Dowl.,  P.  C,  616  ;  11  Ea  L 
263.  On  the  point  as  to  bringing  money  into  Court,  see  TidcCs 
Pr.,  62 ;  Stephen  on  Pleading,  pp.  59,  143  ;  Appx.  n.,  39. 

Smfth,  J. — We  think  the  appeal  must  be  dismissed. 

Weatherbe,  J. — ^There  was  a  plea  of  tender  and  no  plea 
of  payment  under  the  statute.  There  was  a  replication 
denying  the  tender  which  had  to  be  tried^  and  the  Judge 
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found  that  issue  against  the  defendant,  treating  the  plea  as  a 
plea  of  tender.  I  cannot  see  that  he  eould  have  treated  th& 
case  in  any  other  way  whatever.  If  there  had  been  a  plea  of 
payment  into  Court  the  argument  might  have  prevailed. 

Tupper  inquired  as  to  the  eosta. 

Weatherbe,  J.-*-The  costs  of  the  issues  below  we  haver 
nothing  to  do  with*  As  to  the  costs  of  this  appeal,  I  do  not 
see  how  we  can  deal  with  it  differently  from  any  other  ease^ 

Appeal  dismissed  with  costs. 


McLELLAN    v,   INGRAHAM  et  au 

(Before  McDonalp,  G.  J.,  James,  Wbatherbb  and  RioBt,  JJ.]F 

(Decided  February  13th,  1S82.) 
Mi84ir6ction,-^Confiieting  Evidence  left  to  Jurp  as  meOtar  of  La». 

An  action  of  trover  vna  broufl^lit  for  three  sheep,  two  of  which  plaintiff  alleged  that  sher 
had  brought  with  her  to  the  reeidence  of  one  McKay,  with  whom  she  was  living  when  the/ 
were  talceOf  and  one  of  which  she  had  purchased  when  there.  The  sheep  were  seized  as  the* 
property  of  McKagr.  McKay  and  his  sister  with  another  Witness  gave  evidence  substantially  the 
same  as  that  of  the  plaintiff  as  to  the  property  in  the  sheep  and  the  mode  in  which  it  had  beeo 
acquired.  There  was  evidence  that  the  sheep  bore  McK^'s  mark,  and  a  witness  for  defendante 
testified  that  plaintiff  had  admitted  that  UeKay  had  appropriated  to  hie  own  use  her  sheep^ 
and  said  he  was  to  have  given  her  others,  but  had  not  done  se,  and  that  he  understood 
pfaintifTs  sheep  had  been  killed.  The  Judge,  after  referring  to  the  conflicting  evidence,  told 
the  jury  that  if  the  defendants*  evkienee  was-  true^  it  wae-  matter  of  lam  that  the  sheep  were* 
not  the  plaintlfrs,  and  he  recommended  them  to  bring  in  a  verdict  for  defendants  upon  thie 
ground  if  they  took  the  same  view  of  the  evidence,  adding  that  it  would  be  better  for  the 
parties  that  the  Jury  should  follow  the  law,  a«  a  departure  from  the  rules  ol  the  Court  would 
only  tend  to  prolong  litigation^ 

Meld^  that- the  verdict  must  be  set- aside  on  the  ground  of  mi^rection^ 

This  was  an  action  of  trover  for  certain  cattle  and  sheep 
alleged  to  be  the  property  of  the  plaintiff,  which  were  taken 
by  the  defendants.  The  cause  was  tried  before  James,  J.,  at 
Baddeck,  C.  B.,  in  June,  LS80.  There  was  conflicting  evidence^ 
The  ^ury  found  for  the  defendant  and  a  rule  was  gi'anted  to  set 
aside  the  verdict  on  the  grounds  that  the  verdict  was  against 
law  and  evidence,  for  the  improper  rejection  of  evidence,  for 
the  improper  reception  of  evidence,  and  for  misdirection. 

The  evidence  of  the  plaintiff  was  that  she  had  been  the 
owner  of  the  sheep,  having,  acquired  two  of  them  by  bequest 
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from  Tier  uncle  and  purchased  the  other  after  removing  to  the 
residence  of  one  McKay,  at  whose  place  they  were  seized 
under  the  assumption  that  they  belonged  to  McKay.  The 
evidence  of  three  members  of  the  McKay  family  was  to  the 
«ame  effect.  On  the  part  of  the  defendants  a  witness  named 
McGillivray  was  examined,  wbo  swore  that  in  conversation 
with  the  plaintiff  he  had  asked  her  if  she  had  brought  the 
«heep  to  McKay's,  when  she  replied  that  McKay  had 
appropriated  to  his  own  use  her  sheep — two  or  three — and  had 
given  her  other  sheep*  He  added  that  he  understood  they 
were  killed,  and  further  that  plaintiff  said  McKay  was  to  have 
given  her  other  sheep  to  replace  those  he  had  killed,  but  had 
not  done  so.  There  was  also  evidence  that  the  sheep  had 
McKay's  mark  on  therau 

The  following  is  the  Judge's  minute  of  his  charge  : — 
I  charge  jury  that  although  the  weight  of  testimony  might 
probably  be  in  favour  of  plaintiff  but  for  McQillivray's 
evidence,  if  his  evidence  was  true  the  plaintiff  acknowledged 
that  her  sheep  had  beea  killed  and  that  no  others  had  been 
given  her  in  their  place.  If  McKay  promised  to  give  her 
others  that  was  not  sufficient  to  give*  her  title  to  them,  and 
they  were  not  hers ;  that  this  evidence  was  <!orroborated  by 
the  evidence  given  that  all  the  sheep  had  Neil  McKay's  mark 
on  them,  which  would  not  probably  be  the  case  with  the 
«heep  she  brought  with  her ;  and  also  by  her  conduct  at  the 
time  the  sheep  were  removed.  If  this  evidence  were  true  it 
was  matter  of  law  that  the  sheep  were  not  hers  and  could  not 
be  recovered  for  in  this  action,  and  I  recommended  them  to 
bring  &  verdict  for  defendants  upon  this  ground,  if  they  took 
the  same  view  of  the  evidence,  adding  that  it  would  be  better 
for  the  parties  that  they  should  follow  the  law, as  a  departure 
from  the  instructions  of  the  Ck>urt  would  only  tend  to  prolong 
litigation  and  increase  expense  to  the  parties. 

At  6.4S.  Verdict  for  defendants.  I  grant  a  rule  nisi  te 
«et  it  aside,  there  being  a  bond  on  f  yle  as  security  for  costs  for 
4200,  which  I  consider  sufficient.  But  for  this  f  would  have 
refused  the  rule. 

Graham,  Q.  C. — The  facts  were  not  left  to  the  jury.  The 
Jud£:e  told  them  it  was  matter  of  law.     When  a  Judi^e  tells 
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the  jury  that  as  a  matter  of  law  they  must  find  for  one  of  the 
parties  without  leaving  the  evidence  to  ihe  jury,  the  verdict 
will  be  set  aside. 

Stopped  by  the  Court. 

Ritchie,  Q,  C^  contra. — (Rigbt,  J. — If  the  weight  of 
evidence  is  with  the  plaintiff  and  the  Judge  recommended  a 
verdict  for  the  defendant,  would  not  that  be  misdirection  ?) 
1  think  not.  (James,  J. — I  am  strongly  inclined  to  think 
there  was  misdirection,  and  that  I  should  have  told  the  jury 
that  the  evidence  strongly  preponderated  the  other  way.) 
As  to  objections  to  Judge^s  chai-ge  cites  ^  Ghitty.y  1520; 
«9  CT,  (7.,  Q.  £.,  5  ;  16  U.  C,  C,  P.,  879.  (McDoNiLD,  J.— I 
think  the  Judge  misdirected  the  jury  in  assuming  the  witness, 
McGillivray,  said  what  he  did  not  say.) 

Oraham,  Q.  C. — The  plaintiflTs  evidence  is  corroborated  by 
four  witnesses  called  by  herself  and  one  by  the  defendant 
There  is  no  evidence  of  property  in  any  one  else.  Even  if  the 
plaintiff  admitted  that  her  sheep  had  been  killed,  and  that 
others  had  not  been  substituted,  the  defendants,  as  wrong- 
doers, could  not  set  up  a  jv^  tertii,  (Weatherbe,  J. — My 
main  difficulty  is  that  misdirection  alone  is  not  enough  to  set 
aside  a  verdict)  I  have  cases  to  show  that  when  there  are 
any  facts  to  be  submitted  to  the  Jury  and  the  Judge  tells: 
them  that  it  is  matter  of  law  that  they  should  find  for  one 
party,  the  verdict  wilF  be  set  aside.  (Weatherbb,  J. — T 
admit  that  there  is  an  exception  in  that  case.)  Cites  S  Q  Bi 
2).,  506 ;  3  AjrpecU  Gases,  660 ;  18  C.  B,^  355,  368.  Mere 
silence  does  not  prevent  a  party  from  raising  the  point  of 
misdirection.  The  verdict  must  be  set  aside  at  all  events  a* 
against  the  weight  of  evidence.  (Ritchie,  Q,  (7. — We  rely 
upon  the  case  of  Hanifhan  v.  McLean,  3  Sup.  Court  of  Canada 
Reps.,  TOG,  in  support  of  the  right  to  set  up  the  yas  teriiLy 
If  the  defendants  cannot  set  up  the  Jus  tertii  they  cannot 
succeed  at  all.  There  are  no  cases  to  shew  that  we  are  bound 
to  take  exceptions  to  the  Judge's  charge.  (Ritchie,  Q.  C. — 
There  is  no  general  ground  of  misdiiection.)  Citea  JL  R^ 
5H.L^a91,GQa 
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McDonald,  C.  J.,  now,  (February  13th,  1882,)  delivered 
the  following  judgment : — 

This  is  an  action  of  trover  tried  before  Mr.  Justice  James, 
at  Baddeek,  at  the  June  Circuit,  1880.  The  plaintiff  sought 
to  recover  damages  for  three  sheep,  which  she  alleged  the 
defendants  had  taken  and  converted  to  their  own  use.  The 
defendants  pleaded  several  pleas,  but  the  only  question  raised 
at  the  trial  was  as  to  the  property  in  the  goods  taken.  It 
appeal's  from  the  evidence  that  the  plaintiff,  an  elderly  woman, 
poor  and  decrepit,  lived  alone  at  a  place  called  Little  Dove, 
in  Cape  Breton,  and  was  the  owner  of  a  cow  and  a  few  sheep, 
which  had  been  bequeathed  to  her  by  a  relative.  In  the  fall 
of  the  year  1875  the  plaintiff  went  to  live  with  a  man  named 
Neil  McKay,  who  had  a  farm  a  short  distance  from  her 
former  residence,  and  took  with  her  the  cow  and  sheep  she 
then  owned.  The  cow  she  subsequently  sold.  The  evidence 
of  property  in  the  plaintift  is  as  follows : — Plaintiff  says,  "  An 
uncle  of  mine,  Norman  Mclver,  with  whom  I  resided  at 
Buchanan's  Mountain,  died  there  previously  to  my  removal 
to  Little  Dove.  The  cow  and  two  of  the  sheep  were  bequeathed 
to  me  by  Mclver.  The  third  sheep  I  purchased  after  my 
removal  to  Little  Dove.  The  sheep  were  taken  away  by  the 
defendants.  I  was  residing  at  the  time  with  Neil  McKay, 
and  my  sheep  were  out  grazing  along  with  McKay's.  This 
was  in  the  spring  of  1876.  In  April  of  that  year,  I  think, 
the  defendants  came  and  drove  away  all  the  sheep  and  cattle 
belonging  to  McKay,  and  mine  along  with  them  ;  they  did  not 
tell  me  why.  I  told  them  at  the  time  that  three  of  the  sheep 
belonged  to  me,  but  they  gave  no  heed.  I  never  saw  my 
aheep  after  that." 

Neil  McKay  says  : — "  The  plaintiff  came  to  live  with  me 
in  the  fall  of  1875.  She  owned  one  cow  and  three  sheep  in 
the  spring  of  1876.  .The  cow  and  two  of  the  sheep  were 
given  to  her  by  an  uncle,  Mclver,  and  I  sold  her  another 
sheep  after  she  came  to  my  place.  I  afterwards  saw  the 
plaintifi's  sheep  at  Baddeek,  in  McCurdy's  barn,  and  saw 
Ingraham,  one  of  the  defendants,  sell  them.  I  told  Ingraham 
three  of  the  sheep  belonged  to  plaintiff,  before  he  sold  them." 

Mary  McKay  says : — "  The  plaintiff  got  the  cow  and  two 
sheep  from  her  uncle,  Norman  Mclver.     When  she  came  to 
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my  brother  Neil's  she  had  one  cow  and  two  sheep,  and  she 
bought  jgi other  sheep  from  my  brother  Neil  in  the  spring  of 
1876.  The  defendants  took  away  the  sheep.  When  the 
defendants  were  taking  away  the  sheep  the  plaintiff  warned 
them  not  to  take  away  her  sheep." 

Christie  McKay  testifies  to  the  same  facts,  and  swears  the 
sheep  taken  belonged  to  the  plaintiff. 

To  rebut  this  case  the  defendants  called  several  witnesses, 
none  of  whom,  however,  pretended  to  have  any  personal 
knowledge  as  to  the  ownership  of  the  sheep.  When  the  sheep 
were  taken  away  the  plaintiff  followed  her  property  to 
Baddeck,  and  there  met  one  McGillivray,  who  was  in  charge 
for  McCurdy,  at  whose  instance  the  cattle  of  McKay  had  been 
taken.  She  demanded  her  property  of  hiui,  and  in  reply  to  a 
question  by  him  as  to  where  she  got  these  sheep,  she  gave  the 
same  account  as  is  given  in  her  evidence.  McGillivray  then 
says,  "laskedher  if  she  brought  these  sheep  to  Neil  McKay's. 
She  said  Neil  had  appropriated  to  his  own  use  her  sheep,  two 
Or  three,  and  had  given  her  other  sheep.  I  understood  they 
were  killed.  She  said  be  was  to  have  given  her  others,  but 
had  not  done  so,  that  is  to  replace  those  ivhich  he  had  killed.*' 

Another  witness,  Donald  Matbeson,  who  had  accompanied 
the  plaintifi  to  Baddeck,  and  was  present  at  the  interview 
between  plaintiff  and  McCurdy  and  McGillivray,  testifies  :  "I 
went  and  came  back  with  plaintiff.  I  translated  between 
McCurdy  and  her.  Did  not  hear  her  say  that  McKay  had 
killed  her  sheep." 

On  this  evidence  the  learned  Judge  charged  the  jury 
strongly  for  the  defendants,  directing  a  verdict  for  them, 
which  the  jury  found.  The  rule  nisi  to  set  aside  this  verdict 
was  granted  by  the  learned  Judge  on  the  grounds  of  mis- 
direction, and  because  it  was  against  law  and  evidence.  I 
think  this  rule  should  be  made  absolute  on  both  grounds. 

There  is  not,  so  far  as  I  can  perceive,  a  particle  of  evidence 
to  impeach  the  testimony  of  the  plaintiff  and  the  McKays, 
but  the  alleged  admission  testified  to  by  McGillivray  ;  nor  is 
there  any  attempt  to  impeach  the  character  or  impugn  the 
veracity  of  the  plaintiff  or  the  McKays,  all  of  whom  were  per- 
sonally cognizant  of  the  facts  relating  to  the  property  and 
possession  of  the  plaintiff;  nor  can  I  discover  in  the  conduct 
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or  conversation  of  the  plaintiff,  from  first  to  last,  a  word  or 
act  inconsistent  with  her  claim,  as  stated  in  her  evidence. 
The  witness,  McQillivray,  is  inconsistent  with  himself.  He 
first  states,  "  she  said  Neil  had  appropriated  to  his  own  use 
her  sheep,  tvx>  or  three,  and  had  given  her  other  sheep."  He 
then  says,  "  I  understood  they  were  killed."  He  does  not  say 
plaintiff  told  him  so.  He  further  says, "  she  said  he  was  to  have 
given  her  others  but  had  not  done  so."  When  are  we  to 
assume  McGillivray  to  be  correct  in  his  apprehension  of  what 
this  old  woman  said  to  him  when  claiming  her  property, — 
when  he  says  "  McKay  had  given  her  other  sheep,"  or  when 
he  says,  "  McKay  was  to  have  given  her  other  sheep,  but  had 
not  done  so."  Surely  this  testimony  so  vague,  uncertain  and 
contradictory,  can  have  no  weight  as  against  that  of  the 
plaintifi  and  her  witnesses,  the  McKays.  Yet  the  learned 
Judge,  in  his  charge,  comments  upon  it  in  these  terms  : — "  I 
charged  that  although  the  weight  of  testimony  might  probably 
be  in  favor  of  plaintiff  but  for  McGillivray's  evidence,  if  his 
evidence  was  true,  the  plaintiff  acknowledged  that  her  sheep 
had  been  killed,  and  that  no  others  had  been  given  her  in 
their  place."  Now  it  is  clear  the  learned  Judge  had  read*  the 
evidence  hastily.  The  witness,  McQillivray,  did  not  say  that 
plaintiff  told  him  McKay  had  killed  the  sheep.  "  His  state- 
ment is,  "I  understood  they  were  killed."  The  Judge  also 
told  the  jury  "that  if  this  evidence,"  (as  so  misconstrued  by 
him,)  '*  were  true,  it  was  matter  of  law  that  the  sheep  were  not 
his  and  could  not  be  recovered  in  this  action,"  adding  "  that 
it  would  be  better  for  the  parties  that  they  should  follow  the 
law,  as  a  departure  from  the  instructions  of  the  Court  would 
only  tend  to  prolong  litigation,  &c."  It  may  probably  be  that 
on  McGilHvray's  evidence  the  Judge  was  justified  in  asking 
the  jury's  opinion  as  to  the  value  of  such  a  statement,  takinsf 
all  the  circumstances  int  >  consideration  ;  but,  in  my  opinion, 
that  evidence  taken  alone  and  without  contradiction,  could 
not  be  submitted  to  the  jury  &s  sufiicient  evidence  to  find 
property  out  of  the  plaintiff.  It  was  contradicted  directly  by 
the  evidence  of  all  the  plaintiff's  witnesses,  including  herself, 
who  swore  that  the  three  sheep  belonging  to  her  were  taken 
away  by  the  defendants,  and  in  my  opinion  the  weight  of 
evidence  is  so  overwhelming  that  the  verdict  ought  to  have 
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been  for  the  plaintiff,  and  the  jury  ought  at  least  to  have 
been  told  to  consider  the  evidence  very  carefully  before 
finding  adversely  to  plaintiff.  It  is  quite  true  that  a  verdict 
will  not  be  set  aside  for  misdirection  on  a  question  of  fact, 
of  which  the  jury  are  supposed  to  be  competent  judges ;  but 
I  think  the  learned  Judge,  clearly  misdirected  the  jury  in 
telling  them  that  "  if  they  believed  the  evidence  of  McOilli  vray 
it  was  matter  of  law  that  the  aheep  were  not  plaintiff'8.**  I 
have  already  stated  my  opinion  on  the  question  of  fact,  as 
strongly  at  variance  with  that  of  the  learned  Judge,  but 
suppose  his  construction  of  McGillivray's  evidence  to  be  the 
sound  one  how  does  it  become  matter  of  law  that  the  property 
is  not  in  the  plaintiff  ?  The  right  of  property  rests  on  the 
several  facts  submitted  to  the  jury,  and  is  determined  not  by 
any  principle  of  law  to  be  submitted  to  them,  but  on  their 
decision  on  the  evidence  before  them. 

In  Piokup  V.  Thames  Ina.  Co.,  8  Q.  B.  D.,  594,  the  question 
was  as  to  the  seaworthiness  of  a  vessel  when  %he  left  port,  and, 
the  onus  of  proof  of  such  seaworthiness  arising  from  the 
presumption  of  her  being  compelled  to  return  to  port  a  short 
time  after  her  departure,  the  jury  asked  the  Judge  "  whether 
he  could  give  them  any  more  precise  and  positive  direction  as 
to  which  of  the  parties  had  the  onus  of  proof  cast  upon  him  ;" 
whereupon  the  Judge  "  directed  the  jury  as  a  matter  oflaw^ 
that  while  the  presumption  of  law  was  [/rim^  facie  in  favor 
of  seaworthiness,  and  the  burden  of  proving  unseaworthiness 
was,  in  consequence,  in  the  first  instance,  on  the  insurers,  yet 
that  if  the  inability  of  the  ship  to  proceed  on  her  voyage 
becomes  evident  in  a  short  time  after  sailing,  the  pt^esumption 
of  law  is  that  the  inability  arose  from  causes  existing  before 
the  vessel  set  sail."  Held,  a  misdirection.  Brett,  C.  J., 
delivering  the  opinion  of  the  Court,  page  606,  referring  to  the 
case  of  Watson  v.  Clarke,  cited  on  the  argument,  says  :  "  But 
I  never  heard  that  this  case  was  an  authority  shewing 
that  a  presumption  of  fact  is  really  a  proposition  of  law. 
Now  if  that  be  so  I  think  it  cannot  be  denied  that  my  brother 
Field  so  expressed  himself  that  the  jury  would  consider 
themselves  bound  to  take  it  as  a  matter  of  law,  that  it  was  a 
short  time,  and  a  time  so  short  that  it  shifted  the  presumption. 
But  my  brother,  FlELD,  who  was  a  party  to  the  judgment  of 
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the  Divisional  Court,  on  consideration,  admitted  that  his  direc- 
tion was  erroneous."  These  observations  are  strictly  applicable 
to  the  case  before  the  Court;  and  under  the  charge  of  the 
learned  Judge  "the  jury  would,  of  necessity,  consider  them- 
selves bound  to  take,  as  a  matter  of  law,  the  instruction  that, 
if  the  evidence  of  McGillivray  was  true,  the  sheep  could  not 
be  the  property  of  the  plaintifi.  It  is  undoubtedly  competent 
to  a  Judge  to  indicate  to  the  jury  his  opinion  of  the  evidence 
on  the  trial  of  a  cause,  and  often  desirable  in  the  interests  of 
justice  that  he  should  do  so  ;  but  I  think  the  observations  of 
the  learned  Judge  in  this  case  were,  for  the  reasons  given» 
calculated  to  withdraw  the  minds  of  the  jury  from  the  real 
question  at  issue. 

It  was  objected  on  the  argument  that  the  attention  of  the 
Judge  should  have  been  called  to  this  point  at  the  trial.  I 
do  not  think  the  objection  can  prevail.  See  the  English  case 
of  Strickland  v.  Strickland,  8  C.  B.,  744,  749,  cited  in  Chitty'B 
Arch.  Practice^  in  the  notes  on  p.  1520. 

Weatherbk,  J.,  read  an  opinion  in  favor  of  making 
absolute  the  rule,  on  the  ground  of  misdirection. 

RiGBY,  J. — I  think  there  was  conflicting  evidence,  and 
concur  in  the  judgment  of  the  Court  on  the  ground  of  mis- 
direction. 

James,  J.,  read  the  following  dissenting  opinion  : — 
I  do  not  concur  with  my  learned  brethren  in  the  opinions 
which  they  have  delivered  that  the  verdict  in  this  case  should 
be  set  aside.  ^  As  respects  the  question  of  misdirection,  the 
jury  were  instructed  that,  if  they  believed  that  the  sheep 
which  she  had  owned  were  appropriated  and  killed  by  Neil 
McKay,  who  had  proiuised  to  give  her  others  in  their  place, 
but  had  not  done  so,  then  the  plaintiA  was  not  the  owner  of 
the  sheep  for  which  she  sought  to  recover,  and  could  not 
maintain  the  action  ;  and  I  put  this  question  to  them  upon 
the  plaintiff's  admission,  proved  by  McGillivray,  and  the 
evidence  that  all  the  sheep  taken  had  McKay's  mark  upon 
them,  and  recommended  them,  if  this  was  their  view  of  the 
evidence,  to  find  for  the  defendants,  as  a  finding  against  the 
law  would  be  an  injury  instead  of  a  benefit  to  the  plaintifil 
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In  the  construction  which  my  brethren  have  placed  on  my 
report  of  the  charge,  which  is  Bet  out  in  the  opinion  of  the 
learned  Chief  Justice,  they  understand  the  charge  differently, 
and  I  cannot  help  thinking,  erroneously. 

As  far  as  the  opinious  delivered  turn  on  the  weight  of 
evidence,  I  am  surely  right  in  saying  that  a  unanimous 
verdict  of  a  jury,  approved  of  by  the  Judge,  ought  not,  on 
that  ground,  to  be  set  aside,  except  upon  strong  and  clear 
reasons,  in  any  case ;  because  the  parties  who  hear  the  vft» 
voce  examinations  of  the  witnesses  are  in  a  better  position  to 
decide  upon  the  facts  than  those  who  have  only  a  written 
report  of  the  evidence.  More  especially  is  such  the  case  in 
this  instance,  because  the  Gaelic  language  is  the  common  lan- 
guage of  the  county  in  which  the  transaction  took  place,  and 
in  which  the  case  was  tried.  The  plaintiff,  whose  expressions 
were  given  in  evidence,  spoke  in  that  language,  and  a  material 
part  of  the  enquiry  at  the  trial  was  as  to  the  proper  translation 
of  words  spoken  in  that  language  by  her.  A  good  deal  of 
evidence  of  this  character  was  given  by  persons  able  to  trans- 
late that  language,  to  a  jury,  most  or  all  of  whom  were  more 
or  less  acquainted  with  it 

I  think  that  in  such  circumstances  the  jury  were  peculiarly 
qualified  to  decide  this  case,  much  better  than  I  could  possibly 
be,  because  I  was  not  acquainted,  as  they  admitted  witnesses 
were,  with  the  Gaelic  language ;  and  even  if  I  did  not  concur 
in  the  verdict,  I  would  be  very  reluctant  to  disturb  it  I 
think  the  jury  were  properly  instructed  and  have  given  a 
sound  verdict  upon  the  evidence. 
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TUPPER   V.    MURPHY. 

(Before  MoDohald,  O.  J.,  and  James,  Wbatrkbbi  and  Riqbt,  JJ.) 

(Decided  I'ebruari/  19th,  1889.) 

Conviction  for  aale  of  Intoxicating  Liquor9,^€HirU  or  criminal  matter.— Certiorari 

after  Jwiffmenk—Bond  filed  instead  of  baU, — Sufficiency  of  grounds  in  rule 

niBL— JVoiice  to  Justices  before  certiorari. — 13  Oeoorge  II.,  chapter  18, — 

Crawley  v.  Anderson  over-ruled* 

Tbb  defendant  was  conricted  before  F.  A.  Laurence,  Stipendiary  Magistrate,  presfdin^i:  in 
the  Town  Court  of  Truro,  of  sellings  intoxicating  liquors  contrary  to  law.  The  Stipendiary 
Maipatrate  was  a  rate-payer  of  the  town,  and  received  a  fixed  salary  as  Stipendiaiy,  payable 
otit  of  the  funds  of  the  town  to  which  half  the  penalty  impoeed  became  payable. 

Held,  That  the  Mat^trate  was  disqualified  by  interest  from  acting  in  the  matter. 

The  ground  was  taken  in  the  rule  to  quash  the  eerUonuri  that  the  bond  filed  was  irregular 
and  bad  in  substance  and  form. 

Beldf  that  under  this  ground  the  objection  could  not  be  taken  that  a  ball -piece  should 
haTe  been  filed  instead  of  a  bond. 

The  eeriiorari  was  attacked  on  the  ground  that  no  notlee  had  been  given  to  the  Magistrate 
as  required  by  Imperial  Statute,  18  Geo.  II.,  cap.  18,  but  no  such  ground  was  taken  in  the 
role. 

Held,  that  this  ground  could  not  be  taken  at  the  argument.  Qucere,  whether  the  rule 
requiring  notice  applied  to  this  case  where  the  Justice  acted  as  a  special  statutory'  Court,  and 
not  simply  as  a  Justice  of  the  peace. 

The  ground  was  also  taken  that  the  aAdarit  required  by  cap.  IS  of  the  Acts  of  1879, 
(stating  that  the  defendant  had  not  sold  intoxicating  liquors  within  sis  months  contrary  to 
law)  had  not  been  made. 

Held,  that  the  statute  did  not  apply  where  the  proceedings  were  oorcun  nonjudiee. 

Held,  further,  that  in  cases  such  as  the  present  certiorari  would  lie  after  Judgment, 
notwithstanding  the  general  rule  that  in  civil  cases  certiorari  will  not  lie  after  Judgment. 

Held,  further,  orer-ruling  Crawley  v.  Anderson,  1  Gel.  &  Ox,,  886,  that  it  is  no  objection 
to  the  Writ  of  certiorari  that  an  appeal  also  would  He. 

Held,  per  Rioby,  J.,  and  McDonald,  C.  J.,  Wiathbrbk,  J.  dubitante,  that  the  Town  Court 
•  of  Truro  is  a  Court  of  Reoord. 

Per  WsATHaRBS,  J<,  that  the  proceeding  was  a  criminal  matter. 

This  was  an  action  brought  by  the  Clerk  of  License  for 
the  Town  of  Truro  against  the  defendant  for  breach  of  the 
License  laws.  The  defendant  was  convicted  of  the  offence 
charged,  and  the  conviction  brought  up  by  certiorari  to  the 
Supreme  Court.  A  rule  was  taken  out  on  the  part  of  the 
plaintiff  to  quash  the  certiorari.  It  was  agreed  that  the 
motion  to  quash  the  conviction  should  be  argued  with  the 
rule  to  set  aside  the  certiorari,  and  also  that  the  argument  in 
the  present  case  should  decide  the  cases  of  lupper  v.  Schroeder 
and  TwpTper  v.  McKenzie,  which  were,  in  all  essential  respects, 
similar. 

The  defendant  was  committed  before  F.  A.  Laurence,  Esq., 
Stipendiary  Magistrate  of  the  Town  of  Truro,  of  selling 
intoxicating  liquors  contrary  to  Taw,  and  fined  as  for  a  fourth 
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offence.  The  constitution  of  Town  Court,  in  which  the  pro- 
ceedings took  place,  is  fully  described  in  the  dissenting 
opinion  of  Weatherbe,  J.,  In  Be  Simon  Framr,  1  K  &  G., 
at  page  373.  The  Stipendiary  Magistrate  was  a  ratepayer  of 
the  Town  of  Truro,  into  the  funds  of  which  half  the  amount 
of  the  penalty  became  payable,  and  his  jurisdiction  was  ques- 
tioned on  that,  among  other  grounds  in  the  rule  nisi  to  quash 
the  conviction.  The  rule  nisi  omitting  the  grounds  abandoned 
et  the  argument  was  as  follows  : — 

On  hearing  read  the  affidavit  of  Silas  R.  Tupper,  sworn  to 
herein  on  the  27th  day  of  March  last  past,  the  affidavit  of 
Samuel  D.  McLellan,  plaintiff's  Attorney,  sworn  to  herein  the 
second  day  of  April,  instant,  and  the  exhibits  thereto  annexed, 
and  the  original  papers  on  file  in  this  cause,  and  on  motion  it 
is  ordered  that  the  writ  of  certiorari  herein  and  the  allow- 
ance or  order  therefor  be  set  aside  and  quashed,  and  that  a 
writ  of  procedendo  be  awarded  and  issued  herein  with  cost8» 
upon  the  following  grounds : — 

Because  the  said  affidavit  is  not  made  in  conformity  with 
Chapter  12,  Acts  of  Nova  Scotia,  1879,  nor  does  it  contain  the 
allegation  by  that  Act  required  to  be  made  before  a  certiorari 
can  issue. 

Because  the  bond  filed  on  the  issuing  of  the  writ  of 
oertioraH  herein  is  irregular  and  bad  in  substance  and  in  form. 

Because  the  said  bond  is  not  conditioned  that  the  defend- 
ant herein  shall  enter  and  prosecute  this  certiorari  or  abide 
by  the  judgment  of  the  Court  on  this  certiorari. 

Because  the  defendant's  right  of  appeal  herein  not  having 
been  lost  or  defeated,  certiorari  will  not  lie. 

Because  the  said  writ  was,  without  sufficient  cause,  allowed, 
cuid  was  improvidently  issued. 

Because  the  defendant  has  not  shown  that  he  was  refused 
or  denied  an  appeal,  and  has  not  accounted  for  his  not 
appealing. 

Unless  cause  to  the  contrary  be  shown  to  the  Court  within 
the  first  four  days  of  the  next  ensuing  term  thereof  for  argu- 
ments in  Halfax. 
'     Dated  at  Halifax  the  10th  day  of  April,  A.  D,  1880. 

M.  I.  WiLKiNS,  Frothy. 

On  motion  of  Mr.  Henry  for  plaintiff. 
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Henry,  Q.  (7.,  in  support  of  rule. — The  first,  second,  third 
and  ninth  grounds  of  our  rule  we  abandon  for  the  purpose  of 
this  rule.  The  only  objection  to  be  taken  under  the  6th 
ground  is,  that  there  should  have  been  a  bail-piece  and  not  a 
bond.  (Weatherbe,  J. — Can  you  take  that  ground  ?  It  is  not 
in  your  rule.)  A  certiorari  will  only  be  granted  for  some 
substantial  reason.  Paley,  41.5,  says  it  is  refused  where  there 
is  an  appeal.  The  Town  Court  is  erected  under  the  Acts 
of  1876,  Chapter  49.  The  fifth  section  relates  to  the  powers 
of  the  Court.  The  portion  we  refer. to' is  that  which  says, 
"such  Court  shall  have  and  possess  all  the  powers  in  civil 
matters  within  the  Municipality,  conferred  upon  one  or  more 
Justices  of  the  Peace,"  &c.  I  am  familiar  with  the  view 
expressed  by  Mr.  Justice  Weatherbe,  In  Re  Simon  Fraser, 
that  the  words  quoted  could  not  extend  the  jurisdiction 
conferred  by  the  proceeding  part  of  the  section.  In  Re  Simon 
Fraser,  1  R.  &  G.,  354,  it  is  absolutely  decided  by  this  Court 
that  this  is  a  civil  matter,  and  that  the  Town  Court  of  Truro 
has  jurisdiction.  In  the  Acts  of  1876,  Chapter  1,  Section  9, 
provision  is  made  in  reference  to  appeal.  By  the  Acts  of 
1879,  Chapter  12,  Section  1,  the  same  affidavit  is  required  for 
a  certiorari  as  in  cases  of  appeal. 

F.  H,  Bell,  contra. — This  action  was  brought  under  the 
License  Act,  Revised  Statutes,  Chapter  75,  Section^  25  and  26. 
The  Act  read  by  Mr,  Henry  was  never  intended  to  refer  to  a 
case  like  this,  where  the  Court  has  no  jurisdiction.  We  have 
substantially  complied  with  Chapter  12,  Acts  of  1879,  apart 
from  the  question  of  jurisdiction.  We  have  complied  with 
one  of  two  alternative  forms.  Acts  of  1879,  Chap.  12,  Sec.  1, 
and  Acts  of  1876,  Chap.  1,  Sec.  9.  The  intention  was  not  to 
bind  us  to  any  particular  form.  The  affidavit  is  substantially 
one  of  merits.  Chapter  12,  Acts  of  1879,  taking  away  the 
writ  of  certiorari,  cannot  apply  where  there  is  no  jurisdiction. 
Ex  parte  Bradlaugk,  3  Q.  B.  Div.,  509 ;  Khig  v.  Cheltenham 
Commissioners,  1  Q.  B.,  467.  As  to  right  to  certiorari  being 
taken  away  by  a  statute  giving  an  appeal  see  Crawley  v. 
Anderson,  1  Gel.  &  Ox.,  385,  and  Eagar  v.  Carey,  1 R.  &  G.,  49. 

The  rule  as  to  an  appeal  taking  away  the  right  of  certioraH 
seems  to  rest  on  a  rule  of  Court,  Anne,  reported  in  1 8alk.,  146. 
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Prior  to  this  time,  apparently,  the  fact  of  there  being  an  appeal 
was  no  bar  to  certiorari.  The  intention  of  the  rule  was  to 
prevent  the  plaintiff  taking  the  case  up  by  certiorari,  and 
then  keeping  the  matter  hanging  until  the  time  for  appealing 
had  elapsed,  and  then  abandoning  the  certiorari,  depriving 
the  defendant  of  his  appeal.  King  v.  Barman^  Andrew's 
Reps.,  342  ;  Qiieen  v.  WiOdte,  7  Q.  B.,  616. 

According  to  Chitty,  certiorari  lies  in  all  civil  cases  before 
judgment,  excepting  one  or  two  specified  cases,  and  also  in 
cases  after  judgment.*  Walker  v.  Qaun,  7  D.  &  R.,  769.  In 
a  criminal  case  it  appears  that  it  would  be  allowed  after 
judgment,  for  want  of  jurisdiction. 

In  Massachusetts,  where  there  is  a  writ  of  error,  certiorari 
is  not  allowed,  because  it*  is  said  a  writ  of  error  will  bring  a 
cause  up  sooner  than  certiorari.  Tidds  Prac,  348,  says, 
"the  writ  lies  generally  in  all  causes  before  judgment."  It 
lies  after  judgment  where  the  Magistrate  has  acted  in  a 
summary  way,  or  in  a  manner  different  from  common  law. 
1  Salk,  252]  16  Pick,  224^, 

F.  A.  Lawrence  was  personally  disqualified  to  try  this 
cause.  Acta  of  1876,  Chap.  49,  Sections  2  and  4  \S  H.  X.  C, 
759  ;  5  jy.  (fc  5.,  637  ;  1  Q.  A,  467. 

Sedgewick,  Q,  C,  follows  as  to  the  point  whether  the  matter 
is  a  criminal  one  or  not.  The  decision  In  Re  Simon  Fraser 
is  a  difficulty  in  our  way,  but  it  is  wrong  and  the  Court 
should  expressly  overrule  it.  Bowyers  Civil  Law,  28,  citing 
Ju8timan*8  Code;  Ron  on  Judgments,  215,  et  seq. ; 
S  RuaseWa  Ch.  Reps.,  436.  Chapter  75,  Revised  Statutes, 
section  2,  prohibits  the  sale  of  liquors  without  license,  and 
sec,  2  prescribes  the  penalty.  I  contend  that  this  makes  it  a 
criminal  matter.  Where  a  statute  creates  an  offence  without 
affixing  a  penalty,  it  is  a  criminal  matter  and  only  punishable 
by  indictment.  Assuming  this  principle  to  be  correct,  the 
selling  of  intoxicating  liquors  is  a  misdemeanour,  unless  the 
statute  makes  it  something  else.  The  penalty  in  the  present 
case  is  fine  and  imprisonment.  This  does  not  take  anything 
away  from  the  act,  or  make  it  anything  that  it  would  not  be 
if  no  penalty  were  provided.  The  definition  in  4  Blackstone's 
Commentaries,  p.  6,  is  wrong.    Moneys  recoverable  in  qui  tarn 
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actions  are  recoverable  on  an  implied  contract ;  3  Blackstone, 
161.  The  selling  of  liquor  in  England  contrary  to  statute  has 
always  been  considered  a  crime  \  5  Jc  6  Edwd,,  4,  cap.  25. 

As  to  what  is  a  criminal  matter  see  Paley  on' Convict  10118, 
112;  1  Bishop's  Criminal  Law,  p.  84  ;  ^  U.  (7.,  Q.  B,,  291. 
The  moment  imprisonment  under  certain  circumstances  was 
made  part  of  the  punishment,  there  could  be  no  doubt  as  to  its 
being  a  criminal  matter.  Under  Chapter  75,  Revised  Statutes, 
a  man  can  only  be  sued  for  the  recovery  of  money  penalties, 
and  no  other.  Where  the  offence  is  punishable  by  "  fine  or 
imprisonment,"  or  "tine  and  imprisonment,"  it  is  necessary 
to  go  outside  the  Act  and  secure  a  conviction  by  indictment. 
3  B,  Jk  Aid.,  493.  The  prisoner  has  the  option  and  not  the 
Magistrate.  A  case  reported  in  re  Lucas  &  McFlashen,  29 
U.  C,  Q.  B.,  81,  was  a  prosecution  for  an  offence  against  the 
Inland  Revenue  Act  of  1867,  in  carrying  on  a  distillery 
without  license.  The  suit  was  before  two  Justices  of  the 
Peace  who,  it  was  held,  had  no  jurisdiction,  the  offence  being  a 
crime. 

S  Q.  B.  Div.,  43,  was  a  prosecution  for  pursuing  game  hy 
day,  contrary  to  1  <t  S  Wm.  IV.,  chap.  32.  It  was  held  that 
the  Court  of  Appeal  had  no  jurisdiction,  the  matter  being 
a  criminal  one.  In  Blake  v.  Beach,  2  Exch.  Div.,  335,  keeping 
a  gaming  house  was  held  to  be  a  crime,  so  as  to  deprive  the 
Court  of  jurisdiction  in  a  suit  for  penalties.  The  whole 
subject  is  discussed  in  Queen  v.  Hargraves,  2  Q.  B,  Div.,  37. 
In  Ireland  keeping  a  dog  without  license  is  held  to  be  a 
crime,  i.  iJ.,  8  Irish  Com.  Law,  434.  Several  definitions 
of  crime  may  be  found  in  Abbott's  Law  Diet,,  322.  . 

In  our  own  Act  there  is  evidence  to  show  that  the  Legis- 
lature intended  to  treat  the  offence  as  a  crime,  1st,  because  it 
is  punishable  by  imprisonment ;  2nd,  because  provision  is 
made  enabling  the  defendant  to  give  evidence,  which  would 
not  be  necessary  if  the.  offence  were  a  civil  one  ;  3rd,  because 
section  32  makes  the  master  of  the  house  responsible  for  the 
acts  of  his  wife,  child  or  servant,  and  throws  upon  him  the 
burden  of  showing  his  innocence.  Independently  of  this,  the 
conviction  is  bad  because  the  summons  is  not  that  pre- 
scribed by  chapter  75,  The  use  of  the  form  prescribed  in  the 
statute  is  peremptory.     The  words  are   "  the  summons  shall 
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be  in  the  form  in  Schedule  C."  The  King  v.  Jeffries,  4  T.  R, 
767.  The  sumraons  was  signed  by  the  Town  Clerk  and  had 
no  seal,  while  the  statute  requires  it  to  be  signed  and  sealed 
by  two  Magistrates.  {Graham^  Q,  C. —  That  was  waived  by 
appearing  and  pleading.)  It  was  not.  The  point  was  expressly 
taken  below.  The  form  must  be  followed.  Queen  v.  Berry, 
28  L.  J.,  86;  Davison  v.  QUI,  1  East,  63.  There  are 
numerous  cases  where  convictions  have  been  set  aside  because 
the  summons  had  no  seal.  1  DeGexs  Banhniptcy  Reps.,  303. 
The  conviction  itself  is  bad,  because  it  does  not  comply 
with  the  form  of  the  statute.  The  manner  of  the  conviction 
is  not  stated.  There  could  be  no  conviction  for  a  fourth 
offence  without  the  production  of  the  previous  conviction. 
Eurd  on  Habeas  Corpus,  401 ;  Paley  oii  Convictions,  604. 
The  conviction  does  not  convict  in  the  terms  of  the  statute. 
Robertson  v.  Spearman,  3  B.  &  Aid.,  493.  The  commitment 
is  bad.  It  does  not  set  out  the  offence  as  set  out  in  the  con- 
viction. No  Justice  of  the^  Peace  or  Stipendiary  Magistrate 
has  power  to  try  this  offence.  The  statute  has  made  no 
provision  for  the  trial  of  an  offence  of  this  kind,  where 
imprisonment  is  imposed.  There  is  no  procedure  provided. 
Indictment  is  the  only  remedy. 

Orahara,  Q.  C,  in  reply. — No  reason  has  been  stated  for 
departing  from  the  decision  In  Re  Simon  Fraser.  If  there  is  an 
appeal.  Courts  of  first  instance  seldom  overrule  their  own  decis- 
ions, but  await  the  decision  of  the  Court  .of  Appeal.  9  H.  i., 
338  ;  L.  jR.,  1  E.  &  I.  Apps.,  125.  The  first  question  is  whether 
this  is  a  civil  case  or  not.  It  is  frequently  difiicult  to  determine 
this  question.  10  Exch.,  1084.  A  test  is  given,  however,  in 
Paley  on  Convictions,  112.  The  moral  quality  of  the  Act 
has  nothing  to  do  with  it ;  it  all  depends  on  the  intention  of 
the  Legislature.  Many  of  the  American  cases  are  cited  in 
1  Bishop  on  Criminal  Law,  Sec.  43.  The  test  is,  whether 
the  remedy  is  by  indictment  or  action.  In  the  former  case  it 
is  a  criminal,  and  in  the  latter,  a  civil  proceeding.  See  also 
IS  Mass.,  271,  272. 

The  intention  of  the  Legislature  is  indicated  by  sec  23, 
which  provides  that  the  penalties  are  to  be  collected  as  a 
debt. 
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In  reference  to  the  form  of  conviction  see  PaUy  on 
Canmctions,  272.  In  reference  to  the  disqualification  of  the 
Stipendiary  Magistrate,  see  Acts  of  1876^  Chap.  49,  Sec.  2. 
The  intention  of  the  Legislature  was  that  the  person 
appointed  should  be  a  rate-payer,  and  the  words  used  take 
away  any  possible  disqualification.  The  King  v.  The  Justicea 
of  Essex,  6  M.  &  S.,  513.  (Rigby,  J. — The  town  had  the  right 
to  appoint  a  substitute.  The  cases  cited  by  Mr.  Sedgeivick 
are  very  strong.)  If  this  is  a  civil  matter  certiorari  would 
not  lie  at  all  after  judgment.  The  Court  is  not  a  Court  of 
Record,  because  it  was  not  so  constituted  by  statute.  If  the 
matter  was  a  crime  the  certiorari  cannot  be  sustained,  because 
notice  has  to  be  given  to  the  Magistrate.  (Sedgewick,  Q.  C. — 
That  ground  is  not  taken  in  the  rule.)  The  County  Incorpo- 
ration Act  gives  the  County  Council  power  to  appoint  a 
Stipendiary  Magistrate,  by  whom  the  conviction  is  made^ 
By  chap.  9,  Revised  Statutes,  Sec.  8,  the  Stipendiary  Magistrate 
may  exercise  the  powers  of  two  Magistrates.  The  form  of 
the  summons  is  immaterial ;.  it  is  drawn  up  by  the  Clerk  as*a 
ministerial  act,  and  the  party  having  appeared  and  pleaded 
it  cannot  be  objected  to.  I  Q.  J?.  Div,,  614 ;  1  East,  649 ; 
1  Str.,  261. 

On  the  point  of  notice  of  application  for  cei^tiorari,  cites 
£6  U.  C.  Q.  B.,  324;  ^3  U.  C.  Q.  £.,  616. 

Henry,  Q.  C,  with  Oraham,  Q,  G. — The  law  in  regard  to 
disqualification  is  based  entirely  on  the  maxim  ''  no  party  can 
be  judge  in  his  own  cause,  and  any  direct  interest  in  the  cause 
disqualifies/'  All  the  cases  cited  are  cases  where  there  has 
been  a  direct  pecuniary  interest  and  prove  nothing.  What 
direct  interest  has  Mr.  Laurence  In  the  determination  of  the 
cause  ?  None.  The  interest  must  be  in  the  cause  and  not 
in  something  to  be  affected  by  the  cause.  L.  K,  1  Q.  B,,  230 ; 
L.  B.,  1  C.  P.,72. 

Rigby,  J.,  now,  (February  13th,  1882,)  delivered  the  judg- 
ment of  the  Court : — 

Ry  section  1,  Cap.  49,  of  the  Acts  of  1876,  a  Court  for  the 
trial  of  Civil  Causes  in  the  Town  of  Truro  is  constituted,  to 
be  known  as  the  "  Town  Court/*  to  be  presided  over  by  the 
Recorder  or  Stipendiary  Magistrate.  By  section  2,  it  is  pro- 
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vided,  that  the  offices  of  Re'eorder  and  Stipendiary  Magistrate 
may  be  filled  by  the  same  person,  appointed  by  the  Mayor 
and  Council,  and  who  is  to  be  a  Justice  of  the  Peace ;  and 
that  in  cas6  of  his  inability,  through  sickness  or  otherwise,  to 
perform  his  duties,  the  Council  are  empowered  to  appoint 
a  suitable  person  to  fill  such  office  during  his  absence  or 
incapacity.  Section  4  provides  that  all  fines,  costs  and  fees 
are  to  form  a  fund  out  of  which  the  salary  of  the  Recorder 
and  the  expenses  of  the  Court  are  to  be  defrayed,  any  defi- 
ficiency  to  be  paid  out  of,  and  any  balance  remaining  after 
defraying  such  expenses  to  be  paid  into,  the  general  funds  of 
the  Town. 

On  the  11th  of  November,  1879,  a  summons  was  issued 
against  the  defendant  out  of  that  Court  at  the  suit  of  the 
plaintiff.  Clerk  of  License  for  the  Town,  in  which  suit  the 
defendant  was,  on  the  26th  of  the  same  month,  convicted  in 
such  Court,  before  Frederick  A.  Laurence,  Esquire,  Recorder 
and  Stipendiary  Magistrate  of  the  Town,  of  the  offence  of 
violating  the  license  laws  by  •  selling  intoxicating  liquors 
without  license,  and  on  the  7th  of  February  following,  a  writ 
of  certiorari  was  issued  under  which  the  summons,  conviction 
and  other  proceedings  in  the  suit  were  returned  to4this  Court. 

A  rule  nisi,  having  been  taken  out  to  set  aside  the  certio- 
rari, was  argued  before  us  under  an  agreement  between  the 
parties,  that  in  the  event  of  the  writ  being  sustained,  this 
Court,  upon  such  argument,  and  without  further  notice,  might 
quash  the  conviction. 

In  consequence  of  the  view  taken  by  me  of  the  questioas 
involved  in  the  argument,  it  will  be  more  convenient  to  con- 
sider, first,  the  validity  of  the  conviction. 

Murphy,  in  his  affidavit,  which  has  not  been  contradicted, 
sets  forth  that  Mr.  Laurence  is  paid  an  annual  salary  by  the 
town  of  Truro,  that  he  is  a  resident  of  and  a  ratepayer  in 
that  town,  and  is  possessed  of  real  and  personal  estate  therein, 
and  that  the  proceedings  against  him,  (Murphy,)  "  were 
instituted  by  the  authority  of  a  Committee  of  the  Town 
Council  of  Truro,  known  as  the  License  Committee,  and  Silas 
R.  Tupper.  the  prosecutor,  is  Clerk  of  License  in  the  town 
and  is  also  Town  Clerk,  and  the  penalties,  if  any  are 
recovered  in  such  proceedings,  are  all  under  the  by-laws  and 
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regulations  of  the  said  town; payable  into  the  town  treasury, 
and  form  part  of  the  general  funds  "  by  virtue,  I  presume,  of 
the  clauFe  in  the  License  Act,  which  gives  one-half  the  penal- 
ties, under  that  chapter,  to  the  person  sueing  therefor. 

Under  this  state  of  facts  it  was  urged  at  the  argument 
that  Mr.  Laurence  had  such  an  interest  in  this  suit,  that  he 
was  disqualified  from  acting  as  a  Judge,  and  that  the  convic- 
tion should  therefore  be  set  aside.  Many  cases  on  this  point 
may  be  found  in  the  books,  to  some  of  which  I  shall  refer. 

In  the  case  between  the  Pariahea  of  Great  Charter  and 
Kennington,  2  Strange,  1173,  in  which  two  Justices  of  the 
Peace  had  made  §n  order  of  removal,  which  was  afterwards 
quashed  at  Sessions,  because  one  of  the  Justices  was  an 
inhabitant  of  the  parish  from  whence  the  pauper  was 
removed,  the  matter  afterwards  having  been  brought  before 
the  Queen's  Bench,  it  was  argued  that  the  order  of  Sessions 
could  not  be  sustained,  as  the  statute  had  given  jurisdiction 
to  any  two  Justices  in  such  matters,  and  so  had  been  the 
practice.  But  the  Court  held  that  the  order  for  removal  was 
a  judicial  act,  and  the  party  interested  was  tacitly  excepted 
in  the  statute,  and  that  the  practice  could  not  overturn  so 
fundamental  a  rule  of  justice  as  that  a  party  interested  could 
not  be  a  Judge.  And  it  was  said  that  Lord  Raymond,  who 
lived  in  the  Parish  of  Abbott's  Langley,  went  off  the  Bench 
when  one  of  their  orders  came  before  the  Court.  The 
reporter,  in  a  note  to  this  case,  alleges  that  the  Act  16  Geo.  IL, 
chap.  18,  which  authorizes  Justices  to  act  in  matters  relating 
to  parishes  and  places  to  the  rates  and  taxes  of  which  they 
are  rented  or  chargeable,  was  passed  to  remedy  this. 

In  the  case  of  The  Queen  v.  Cheltenham  Commiaaionera, 
1  Q.  B.,  467,  the  order  of  the  Sessions  upon  an  appeal  to  them 
from  a  rate  was  quashed  by  the  Court,  on  the  ground  that 
the  Sessions  were  improperly  constituted,  three  out  of  the 
nineteen  Justices  present  when  the  order  was  made,  being 
partners  in  a  Company  to  which  belonged  certain  premises 
assessed  to  the  rate  in  the  name  of  the  occupier;  and,  in  a 
note  to  this  case,  at  page  479,  there  is  given  the  case  of  Rex  v. 
Inhabitants  of  Ruahton,  in  which  an  order  of  Sessions  con- 
firming an  order  of  removal  made  by  two  Justices,  was 
quashed   by  the   Queen's   Bench,   because  one  of  the   two 

Digitized  by  VjOOQIC 


182  TUPPER    u    MURPHY 

Justices  was  a  rated  inhabitant  of  the  removing  parish,  and 
that  both  he  and  another  Justice  of  those  composing  the 
Sessions,  were  owners  of  rateable  property  in  the  same  parish. 

The  case  of  Hie  Queen  v.  The  Recorder  of  Cambridge, 
8  EL  &  Bl.,  637,  was  an  appeal  against  the  valuation  of  rate- 
able  propert}',  under  a   local   act,   to   the   Sessions   of  the 

Borough  of  C .     The  Recorder  who  tried  the  appeal 

reduced  the  rat#,  and  ordered  that  the  costs  should  be  paid  by 
respondents.  The  amount  of  costs  not  being  then  ascertained, 
he  adjourned  the  case.  At  the  Sessions  at  which  the  maiter 
subsequently  came  up,  a  Deputy  Recorder,  Dr.  Leapingwell, 
presided.  The  costs  were  in  fact-  taxed  by  fhe  Recorder,  but 
the  order  for  costs  was  drawn  up  at  the  Sessions  at  which  the 
Deputy  Recorder  presided,  and  formally  entered  as  of  such 
Sessions,  the  Deputy  not  otherwise  taking  any  part  in  the 
matter.  The  respondents  were  the  parish  ofBcei-s  of  a  parish 
comprised  in  a  Union  which  comprehended  several  other 
parishes,  and  the  Deputy  Recorder  was  a  rated  inhabitant  in 
one  of  such  other  parishes.  All  the  parishes  contributed  to 
a  common  fund  for  the  relief  of  the  poor.  Lord  Campbell, 
in  giving  judgment  on  a  motion  for  a  certiorari,  in  the  Queen's 
Bench,  upon  these  facts,  says  :  "  But  it  seems  to  me  that  Dr. 
Leapingwell,  though  in  fact  he  could  not  in  the  most  remote 
degree  be  influenced  in  making  this  order,  still  had  an  interest 
which  vitiates  any  award  of  costs  he  could  make."  And 
WiGHTMAN,  J.  said  "  it  is  clear  beyond  doubt  that  this  order  for 
costs  is  the  order  of  Dr.  Leapingwell,  and  his  judicial  act,  and 
that  he  has  a  personal  interest  in  the  result,  because  the  costs 
will  be  levied  out  of  a  common  fund,  to  which  the  parish 
where  he  is  an  occupier  will  contribute.*' 

The  decree  of  the  Lord  Chancellor  in  Dunes  v.  The  Grand 
Junction  Canal  Company,  3  H.  of  L.  Cases,  759,  was  held  to 
be  voidable,  and  was  set  aside  on  appeal  because  he  was  a 
shareholder  in  the  defendant  company,  and  Lord  Campbell, 
in  that  case,  declares  that  "  it  is  of  the  last  importance  that 
the  maxim,  ^  no  man  is  to  be  a  judge  in  his  own  cause '  should 
be  held  sacred.  And  that  is  not  to  be  confined  to  a  cause  in 
which  he  is  a  party,  but  applies  to  a  cause  in  which  he  has  an 
interest.     See  also  The  Wakefield  Local,  Board  of  Health  v. 


Digitized  by  VjOOQIC 


FEBRUARY,    lft82.  183 

The  West  Riding  and  Orimshy  RaUvjay  Company,  L.  R. 
1  Q.  B.,  84 ;  The  Queen  v.  Meyer,  1  Q.  B.  Div..  173. 

The  case  before  us  is,  in  effect,  the  case  of  the  Town  of 
Truro  instituted  by  their  Town  Clerk  and  Clerk  of  License, 
by  authority  of  their  License  Committee,  and  which,  if 
successful,  will  supplement  their  funds  to  the  extent  of  one- 
half  the  penalty  recovered  ;  from  which  funds  the  plaintiff 
will,  I  presume,  be  recouped  any  costs  which  he  may  have  to 
pay,  and  into  which  the  act  provides  that  the  costs  which 
may  be  recovered  are  to  be  paid. 

Mr.  Laurence,  who  was,  in  fact,  the  Town  Court,  was  not 
only  an  inhabitant  of  the  town,  and,  as  such,  a  member  of 
the  corporation,  under  section  1,  chapter  47  of  the  Acts  of 
1875,  but  was  also  one  of  the  rate-payers,  and  his  judgment 
in  this  suit,  as  it  might  be  for  plaintiff  or  defendant,  would 
affect  the  amount  of  rates  which  he  was  liable  for.  I  am  of 
opinion,  therefore,  upon  the  authority  of  the  cases  to  which  I 
have  adverted  and  others  upholding  the  same  principle,  that 
Mr.  Laurence  had  such  an  interest  in  this  suit  as  to  be 
disqualified  from  acting,  it  not  being  a  case  in  which  his 
jurisdiction  should  be  upheld  ex  necessitate  rei,  as  the  suit 
could  have  been  brought  before  any  of  the  justices  of  the 
county,  and  that  his  judgment  was  voidable  and  liable  to  be 
set  aside  by  this  Court  if  properly  brought  before  it.  As 
against  this  conclusion  two  cases  were  cited  by  plaintiff's 
counsel,  but  neither  of  these  affects  the  principle  of  law 
referred  to.  In  The  Queen  v.  Rand,  L.  R.  1  Q.  B.,  230,  the 
justices  whose  competency  was  questioned  were  trustees  only, 
and  had  personally  no  pecuniary  interest,  and  in  that  case 
Blackbuen,  J.,  says  that  "  there  is  no  doubt  that  any  direct 
pecuniary  interest,  however  small,  in  the  subject  of  inquiry 
does  disqualify  a  person  from  acting  as  a  judge  in  the  matter, 
and  if  by  any  possibility  these  gentlemen,  though  mere 
trustees,  could  have  been  liable  to  costs,  or  to  other  pecuniary 
lessor  grain, in  consequence  of  their  being  so,  we  should  think 
the  question  different  from  what  it  is,  for  that  might  be  held 
an  interest.'' 

The  other  case  was  Wildes  v.  Russell,  L.  R.,  1  C,  P..  722. 
The  plaintiff  having  been  dismissed  from  the  ofBce  of  Clerk 
of   the  Peace  and  the  defendant  appointed,  this  action  was 
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brought  to  recover  the  fees  of  office  received  by  the  latter,  it 
being  conterided  on  behalf  of  plaintiff  that  his  dismissal  and 
defendant's  appointment  were  void,  some  of  the  justices  who 
composed  the  court  which  dismissed  plaintiflF  having  such  an 
interest  as  disqualified  them.  The  only  interest  set  up  in 
that  case  which  is  in  point  in  our  present  enquiry  was  the 
liability  of  the  justices  for  costs  in  a  matter  incidental  to  the 
proceedings  which  resulted  in  plaintifTs  removal,  but  the 
court  expressly  held  that  the  justices  were  not  so  liable,  and, 
upon  authority  of  Dunes  v.  Grand  Junction  Canal  Co., 
decided  that  the  judgment  of  the  justices  in  sessions  which 
had  been  attacked  would  not  be  void  by  reason  of  uie  interest 
of  any  of  the  justices,  but  voidable  only  by  proper  proceedings 
taken  to  set  it  aside,  and  that  the  court  could  not  question 
the  propriety  of  their  decision  in  that  suit. 

It  might  be  argued  on  behalf  of  the  plaintiff  that  Mr. 
Laurence  being  a  justice  of  the  peace,  his  disqualification  was 
removed  by  the  statute  16  George  IT.,  chapter  18,  already 
referred  to,  but  the  language  of  Lord  Campbell,  in  TJie  Queen 
V.  Recorded'  of  Cambndge,  is  an  ample  answer  to  any  such 
contention.  He  there  says :  "  If,  indeed,  the  case  were 
within  the  statute  16  George  II.,  chapter  18,  the  objection 
would  be  met,  but  that  statute  removes  the  objection  only  as 
to  justices;  the  Deputy  Recorder  was  not  here  acting  as  a 
justice  of  the  borough;  he  was  a  special  functionary." 

The  writ  of  certiorari  by  which  the  proceedings  in  this 
suit  were  brought  into  this  Court  has  been  attacked  by  the 
plaintiff*  on  two  grounds  which,  it  seems  to  me,  we  are  not  at 
liberty  to  consider,  as  they  do  not  come  within  any  of  the 
grounds  specified  in  the  rule  nisi.  One  of  these  grounds  is 
that  the  defendant,  before  the  issue  of  the  writ,  should  have 
filed  bail,  as  provided  for  in  section  57  of  chapter  94  of  the 
Revised  Statutes ;  and  it  was  contended  that  that  objection 
could  be  properly  taken  under  the  ground  in  the  rule; 
"  Because  the  bond  filed  on  the  issuing  of  the  writ  of  certiorari 
herpin  is  irregular,  and  bad  in  substance  and  in  form."  But 
I  cannot  concur  in  this.  That  ground  could  be  no  notification 
to  the  other  side  that  the  contention  was  that  a  bail  piece 
should  have  been  filed,  but  would  only  apprise  them  that 
the  bond  which  had  been  filed  was  to  be  attacked,  not  because 
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it  was  an  improper  mode  of  security,  but  because  'this 
particular  one  was  defective.  The  other  ground  of  attack 
referred  to  was  that  no  notice  had  been  given  to  Mr.  Laurence 
of  the  intention  to  apply  for  the  certiorari,  as  provided  for  in 
the  Imperial  Statute,  13  George  II.,  chapter  18.  I  question 
very  much  if  that  statute,  which  provides  that  before  a 
certiorari  issues  to  bring  up  a  conviction,  &c.,  notice  to  the 
justice  or  justices  by  or  before  whom  it  had  been  made  shall 
be  given,  applies  to  the  present  case,  as  Mr.  Laurence,  to 
repeat  again  the  language  of  Lord  Campbell,  "  was  not  here 
acting  as  a  justice  of  the  county."  He  was  a  special 
functionary.  It  was  not  pretended  by  plaintiffs  counsel  that 
this  ground  was  taken  in  his  rule,  but  he  contended  that  this 
was  not  necessary,  and  cited  Queen  v.  Ellis,  23  U.  C.  Q.  B., 
324,  but  in  that  case  there  was  a  rule  nisi  to  set  aside  the 
certiorari,  in  which  the  ground  was  specifically  taken.  The 
only  other  case  cited  on  the  point  was  Regina  v.  Peterman, 
25  U.  C.  Q.  B.,  516,  in  which  Doyle,  for  complainant,  objected 
that  no  notice  of  the  application  for  the  certiorari  had  been 
given  to  the  convicting  justice,  and  that  the  rule  nisi  had  not 
^  been  served  on  him.  The  Court  held,  that  whatever  might  be 
the  practice  in  England,  it  was  proper  for  them,  in  such  a 
case,  to  see  that  the  convicting  magistrate  was  apprised  of  the 
proceedings,  inasmuch  as  he  was  exposed  to  an  action  if  the 
conviction  should  be  quashed.  The  rule  nisi  to  quash  the 
ceHiorari  was  discharged.  It  would  require  a  precedent 
somewhat  more  in  point  than  either  of  these  to  convince  me 
that  on  such  an  argument  as  this,  where  the  the  certiorari  is 
sought  to  be  quashed  upon  grounds  specifically  set  forth  in 
the  rule,  it  can  be  attacked  on  another  ground  of  which  the 
opposing  counsel  has  had  no  notice  whatever.  In  the  case  of 
Regina  v.  Haggard,  Richards,  C.  J.,  says  that  where  the 
certiorari  has  been  issued  and  there  has  been  some  omission, 
the  proper  course  seems  to  be  to  move  to  quash  the  writ  or 
the  allowance  of  it,  and  not  to  shew  the  defect  as  cause 
against  quashing  a  bad  conviction.  30  U.  C.  Q.  B.,  152. 
Here  we  have  no  evidence  that  notice  was  not  given,  except 
what  may  be  inferred  from  the  fact  that  none  is  to  be  found 
on  the  files  of  the  Court;  but  it  does  not  follow  that 
defendant  could  not  have  shewn  that  such  notice  had  been 
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givtfn,  if  he  was  aware  that  the  alleged  absence  of  it  was  to 
be  urged  against  the  writ. 

Another  ground  relied  on  by  plaintiff  was  that  the 
affidavit  upon  which  the  writ  was  allowed  did  not  follow  the 
form  provided  for  in  chapter  12  of  the  Provincial  Acts  of 
1879,  The  provisions  in  that  statute  are  restrictive  of  the 
general  right  which  suitors  have  to  the  writ  of  certiorari, 
and,  in  cases  instituted  for  breach  of  the  license  laws  for  the 
sale  of  intoxicating  liquors,  limit  the  right  and  prohibit  the 
issue  of  the  writ  unless  an  affidavit  containing  the  allegatioos 
set  out  in  section  1  has  been  made.  But  there  are  many 
English  cases  to  shew,  and  it  has  been  so  decided  in  this 
Court,  that  a  statutory  clause  taking  away  the  writ  must  be 
understood  to  assume  that  the  proceedings  to  be  removed 
must  be  before  a  proper  authority  ;  and  therefore  it  did  not 
apply  where  these  were  impeached  as  being  invalid  for  want 
of  competency  or  jurisdiction  in  the  tribunal  before  which 
they  were  had,  because  in  such  a  case  the  proceedings  could 
not  be  under  the  Act.  It  is  so  said  in  a  note  to  the  Statute 
SI  Jainea  /.,  chapter  8,  which  provides  for  the  giving  of  bail 
in  certain  cases  before  the  issue  of  such  a  writ,  in  Vol.  1  of 
Chitty*8  Collection  of  Statutes,  at  page  471,  where  numerous 
cases  are  cited  on  the  point.  See  also  the  remarks  ef 
Denman,  J.,  in  The  Queen  v.  Cheltenham  Commissioners,  at 
page  472.  If  the  writ  is  available  upon  this  ground  in  cases 
where  the  statute  expressly  prohibits  it,  a.  fortiori  it  is  available 
in  this  case  where  the  proceedings  to  which  the  statute  had 
leference  when  it  provided  that  the  special  affidavit  should  be 
made  were  not  before  a  competent  Court,  without  the  moving 
party  being  required  to  make  such  an  affidavit. 

It  was  further  contended  that  certiorari  would  not  lie 
after  judgment,  this  being  a  civil  matter.  It  seems  to  be  the 
law  that,  as  a  general  rule,  this  writ  will  not  lie  after 
judgment  in  civil  matters,  but  cases  like  the  present  are 
exceptions.  See  the  case  of  Walker  v.  Ounn,  7  D.  &  Ry., 
769.  The  cases  of  The  Queen  v.  Cheltenham  Commissioners, 
The  King  v.  Inhabitants  of  Rushton,  and  The  Queen  v.  The 
Recorder  of  Cambi^idge  (ante)  were  all  civil  matters  remove^d  by 
certiorari  after  judgment  below;  and  in  Dunes  v.  Tlte  Grand 
Junction   Canal  Co.^  Parke,  B.,  at   page  757,  says :  "  The 
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many  cases  in  which  the  Court  of  King's  Bench  has 
interfered  (and  raay  have  gone  to  a  great  length)  where 
interested  parties  have  acted  as  magistrates,  and  quashed 
the  orders  inade  by  the  Court  of  which  they  formed  part, 
afford  an  analogy.  None  of  these  orders  are  absolutely  void; 
it  would  create  great  confusion  and  inconvenience  if  it  were 
80.  The  objection  might  be  one  of  which  the  parties  acting 
under  these  orders  might  be  totally  ignorant  till  the  moment 
of  the  trial  of  an  action  of  trespass ;  but  these  orders  may  be 
quashed  after  being  removed  by  certiorari^  and  the  Court 
shall  do  complete  justice  in  that  respect" 

Another  ground  relied  upon  was  that,  the  defendant  being 
entitled  to  an  appeal  under  the  statute,  the  certiorari  should 
be  quashed.  The  right  to  this  writ,  being  a  beneficial  one  for 
the  subject,  cannot  be  taken  away  without  express  negative 
words.  See  Chitty*8  Collection  of  Statutes,  p.  470,  and  the 
cases  there  cited  in  the  notes.  In  The  Queen  v.  Willeta  et  al.^ 
7  Q.  B.,  516,  it  was  held  that  although  the  time  for  appealing 
had  not  expired,  a  certiorari  might  be  obtained.  In  King  v. 
Barmc^n  et  al.,  Andrews,  343,  it  was  decided  that  where  two 
parties  have  the  right  to  appeal,  and  the  time  for  appealing 
is  fixed  by  the  law,  it  is  not  reasonable  to  grant  a  certiorari 
till  the  time  is  elapsed. 

The  right  to  this  writ  where  the  party  had  an  appeal  came 
before  the  Supreme  Court  of  New  Brunswick  in  Ex  parte 
Montgomei^,  3  Allan,  149,.  and  it  was  held  that  the  right 
remained  notwithstanding  the  statute  gave  an  appeal,  and 
several  English  cases  were  cited  in  support  of  this.  It  is  true 
that  in  Crawley  v.  Anderson,  N.  S.  Decisions,  Vol.  I.,  p.  385, 
in  which  a  certiorari  was  quashed  by  this  Court  on  the  ground 
that  the  afiidavit  on  which  it  was  granted  was  entitled  in  the 
cause,  which  was  held  to  be  a  fatal  defect  in  point  of  form^, 
in  giving  the  judgment  of  the  Court  the  then  Chief  Justice 
remarked  that  the  writ  ought  not  to  issue  where  the  statutable 
right  of  appeal  has  not  been  lost  or  defeated.  This  was 
clearly  an  obiter  dicturriy  and  in  Eagar  v.  Carey,  1  R.  &  C, 
50,  the  same  learned  Judge,  during  the  course  of  the  argument, 
interpolated  the  statement  that  this  Court  had  always  held 
that  certiorari  did  not  lie  where  there  was  an  appeal ;  but  the 
judgment  of   the   Court  given    at  a  later  day,  and   after 
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deliberation,  does  not  repeat  the  proposition  then  enunciated. 
The  certioi^ari  was  set  aside  without  costs  because  the 
summary  jurisdiction  had  been  taken  away  from  this  Court, 
and  it  was  considered  that  the  cause  could  not  be  tried,  and 
nothing  could  be  done  with  it.  J  do  not  think  that  either  of 
these  cases  is  sufficient  to  conclude  us,  in  a  case  like  the 
present,  from  holding  that  because  the  statute  gives  an  appeal 
from  the  Town  Court,  the  suitor's  common  law  right  to 
certiorari  has  been  thereby  taken  away. 

It  was  also  urged  upon  us  that  as  the  writ  in  civil  matters 
would  only  lie  to  Courts  of  Record,  it  was  wrongly  issued  to 
the  Town  Court,  which  was  not  a  Court  of  Record. 

As  it  was  admitted  that  if  this  were  a  criminal  matter 
this  objection  would  not  prevail,  a  sufficient  answer  to  the 
contention  might  be  found  in  those  provisions  of  chapter  75 
of  the  Revised  Statutes  and  its  amendments  in  which  the 
form  of  bond  and  affidavit  are  given  which  must  be  used 
before  a  certiorari  shall  issue  to  bring  up  proceedings  before 
justices  under  that  statute,  the  obvious  deduction  from 
which  is  that  the  legislature  either  considered  prosecutions 
for  penalties  under  that  Act  to  be  criminal  matters,  or  the 
courts  of  the  Justices  in  which  they  were  instituted  to  be 
Courts  of  Record.*  It  has  power  to  impose  penalties  and 
imprisonment  in  default  of  their  payment.  Its  judgments  in 
cases  like  the  present  must  be  embodied  in  formal  written 
convictions  signed  by  the  presiding  official ;  it  is  empowered 
to  act  judicially  in  relation  to  most  of  the  matters  over  which 
it  has  jurisdiction,  and  it  is  competent  to  entertain  actions 
ex  delicto  in  the  nature  of  trespasses  to  land  or  buildings  or 
other  real  estate  when  the  title  is  not  involved;  and  such 
powers  are  not  consistent  with  the  assumption  that  it  is  not  a 
Court  of  Record. 

In  Groenvelt  v.  Barwell,  1  Salk.,  200,  it  is  laid  down  that 
wherever  a  jurisdiction  is  erected  with  power  to  fine  and 
imprison,  that  is  a  Court  of  Record,  and   for  this  8  Coke, 


^  Marginal  note  by  Judge  Wkathbrbr  :  -I  think  it  can  hardly  be  said  that  the  Justices, 
under  Ihoir  civil  juriiKlietion,  could  fomi  a  Court  of  Record.  (If  so,  what  are  Courts  not  o( 
Record  ?;  Therefore  all  that  can  be  inferred  from  the  Act  referred  to  is  that  the  matter  is  a 
criminal  matter.    See  pott  p.  188. 
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60,  38,  is  cited,  and  the  statute  West  II,,  chapter  11,  by  which 
it  is  enacted  that  auditors  assigned  by  the  lord  may  commit 
the  party  accountant  to  prison  for  arrears,  under  which  it  has 
been  held  that  the  very  lodging  of  that  power  in  them  made 
them  judges  of  record.  In  Hawkins  Pleas  of  the  Crown, 
volume  2,  chapter  1,  section  4,  it  is  said  that  a  court  which  is 
not  of  record  cannot  impose  any  fine  on  an  offender,  nor 
award  a  capias  against  him,  nor  even  hold  plea  of  a  common 
trespass  vi  et  armis.  In  Chancy  v.  Payne,  1  Q,  B.,  724,  Lord 
Denman  says  that  convictions  have  undoubtedly  always  been 
treated  as  records,  and  in  Patey  on  Convictions,  pjage  158, 
(note,)  several  cases  are  given  for  the  proposition  that 
magistrates  acting  judicially  are  judges  of  record.  See  also 
the  case  of  Armstrong  v.  McCaffrey  et  at,,  vol.  1,  liannay's 
ts.  B.  Reports,  p.  525,  where  the  same  principle  is  recognized. 

The  only  other  ground  taken  by  plaintiff  was  that  the 
certiorari  in  this  case  was  issued  improvidently,  but  as  I  hold 
that  the  affidavit  on  which  it  was  allowed  contains  facts 
sufficient  to  entitle  the  defendant  to  the  benefit  of  the  writ, 
it  is  unnecessary  to  say  anything  further  on  that  point. 

Some  of  the  grounds  to  which  I  have  adverted  were  not 
expressly  taken  in  the  rule,  but  as  they  probably  could  be 
raised  under  the  latter  ground,they  have  been  fully  considered. 

The  rule  nisi  to  set  aside  the  certiorari  will  be  discharged 
with  costs  and  the  conviction  quashed. 

Weatherbe,  J. — It  is  not  necessary  in  order  to  agree 
with  my  learned  brother  Judge  RiGBY,  to  hold  that  this  Court 
was  a  Court  of  Record.  With  the^  rest  of  his  judgment  I 
entirely  agree,  and  with  that  I  hardly  disagree.  I  cannot 
come  to  the  conclusion  that  every  Justice  trying,  not  only  a 
criminal  but  also  a  civil  cause,  is  a  Court  of  Record,  and  I 
hold  no  opinion  on  that  point.  I  hold  that  this  is  a  criminal 
matter.  I  held  the  same  view  in  1  K  Jk  (?.,  365,  and  the 
opinion  I  then  held  is  confirmed  by  the  argument  in  this 
case. 

McDonald,  C.  J. — I  do  not  think  it  is  necessary  to  make 
any  observations,  inasmuch  as  I  agree  with  the  able  judgment 
read  by  my  brother  RiGBY.  I  do  not  think  we  are  driven  to 
the  conclusion  that  every  Justice  of  the  Peace  trying  a  civil 

Digitized  by  VjOOQ IC 


190  CITY    OF    HALIFAX    v.    OCONNOR 

cause  is  a  Court  of  Record.  I  have  no  doubt  that  the  Court 
to  which  reference  is  made  as  the  Town  Court  of  Truro  is  such  a 
Court.  It  was  constituted  by  the  Legislature,  having  competent 
jurisdiction,  as  a  Court  of  Record,  and  would  be  so  considered 
under  the  English  decisions  and  the  decisions  in  New  Binins- 
wick  and  the  United  States.  I  concur  in  the  opinion  as  to 
the  disqualification  of  Mr.  Laurence.  As  to  the  matter  being 
of  a  criminal  nature,  that  question  was  warmly  argued,  but 
I  am  glad  not  to  have  to  give  any  opinion.  I  have  a  clear 
Opinion  on  the  subject,  but  it  is  not  necessary  to  advance  it 
now.  ' 

James,  J. — I  was  not  present  at  the  whole  of  the  argu- 
ment, tfnd  pronounce  no  opinion. 


CITY  OF  HALIFAX  v.  O'CONNOR. 

(Before  Jamis,  Wiathbrbe  and  Riqbt,  JJ.) 

(DeeidM  FOrruar^  18th,  189t.) 

Conviction  for  offence  different  from  that  charged  in  Summons. — Proiecution  for 
keeping  Junk  Store  wrongly  instituted  in  Police  Court  eu  the  suU  of  the  City. 

An  action  was  brought  against  the  defendant,  in  the  Police  Court,  at  the  suit  of  the  City 
of  Halifax,  for  an  alleged  violation  of  a  city  ordinance  in  keeping  a  marine  and  junk  tton 
irithout  license  therefor,  and,  after  trial,  the  defendant  was  convicted  of  keeping  a  rag  and 
funk  ihop  without  license. 

Held,  per  Wkatubrbk  and  Riobt,  JJ.,  that  the  conviction  was  bad  in  that  the  offence  far 
which  the  defendant  was  convicted  was  different  frofti  that  charged  in  the  summons. 

Per  RiavT,  J.,  that  the  criminal  side  of  the  Otty  Court  had  Jurisdiction  over  the  snbjeel 
matter,  and  could  afford  complete  redress,  and  that  the  prosecution  was  wrongly  instituted  in 
(he  Police  Court  at  the  suit  of  the  City. 

Defendant  was  convicted  before  the  Stipendiary  Magistrate 
for  the  City  of  Halifax,  for  a  breach  of  the  city  ordinances, 
in  keeping  a  junk  shop  without  license.  The  proceedings 
were  taken  up  on  certiorari  to  the  County  Court  for  District 
No.  1,  where  the  conviction  was  quashed  on  the  grounds  of 
want  of  jurisdiction  on  the  part  of  the  Magistrate,  and 
insufficiency  of  evidence.  From  this  decision  the  present 
appeal  was  taken* 
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The   following  extract  from   the   minutes  of  the  Police 

Court  was  included  among  the  papers  returned  : — 

Present:    His   Honor,   Henry   Pryor,    Esq.,    Stipendiary 

Magistrate. 

The  City  of  Halifax, 

vs, 

Jeremiah  O'Connor. 

For  keeping  a  rag  and  junk  shop  without  having  a  license 
therefor.     The  summons  was  as  follows  : 

POLICE  COURT.       . 

Canada, 

Province  of  Nova  Scotia, 

City  of  Halifax, 

SS. 

To  the  City  Marshal  or  his  Deputy : 

You  are  hereby  commanded  to  summon  Jeremiah 
O'Connor,  of  the  City  of  Halifax,  Yeoman,  to  be  and  appear 
before  the  Police  Court,  at  the  Police  Office,  in  Halifax  afore- 
said, on  Friday,  the  14th  day  of  November,  instant,  at  eleven 
o'clock  in  the  forenoon,  to  answer  to  the  suit  of  the  City  of 
Halifax,  for  violation  of  Ordinance  29,  in  keeping  a  marine 
and  junk  store  in  the  City  of  Halifax,  without  having  a  license 
therefor,  to  wit  on  the  30th  of  October,  1879,  and  at  other 
times.     Hereof  fail  not  and  make  due  return. 

Witness  my  hand  and  seal  at  Halifax,  this  5tb  day  of 
November,  1879. 

Henry  Pryor, 

Stipendiary  Magistrate. 

Defendant  appears,  arraigned.  Plea,  Not  Guilty  ;  Chap.  86, 
Acts  1867  ;  Ordinance  No.  29,  Chap.  78,  Acts  1876. 

Thomas  Rhind,  City  Clerk,  sivom,  states : — I  am  City 
Clerk  ;  the  ordinances  produced  were  sent  to  the  Provincial 
Secretary  on  June  9th,  1876  ;  got  them  back  some  days  ago  ; 
they  were  sent  to  the  Governor  and  Council,  and  on  applica^ 
tion  I  got  them  back.  The  ordinance  in  amendment  of  an 
ordinance  was  brought  back  27th  of  April,  1877. 

Cross-examined. — I  sent  the  ordinance  with  the  official 
letter.    1  swear  that  is  the  paper  that  was  sont  to   the 
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Governor  and  Council.  Will  not  swear  that  Is  the  paper  that 
was  read  there.  I  sent  the  ordinance  up  on  June  9tli,  1876. 
I  transmitted  those  ordinances  by  a  copy  of  a  letter.  I 
did  not  carry  the  ordinances  up.  Cannot  tell  who  took  them 
up.  They  were  there  from  1876  till  1879.  I  never  did  see 
the  ordinances  in  writing.  They  were  taken  from  slips  of 
ordinances  and  revised.  One  ordinance  of  the  City  is  written 
and  submitted  to  the  Council  and  approved,  and  then  trans- 
mitted to  the  Governor  and  Council,  then  returned  to  me,  and 
then  appears  in  printed  form.  Sometimes  the  Aldermen,  the 
Committee  of  taws  and  Privileges,  and  sometimes  the 
Recorder,  prepares  those  ordinances.  I  do  not  know  who 
prepared  the  original  ordinances  relative  to  Rag  and  Junk 
stores.  There  may  be  some  of  the  original  ordinances  in  the 
City  Council  papera  of  the  years  they  were  passed.  I  have 
not  searched  for  them.  The  original  of  the  amending  ordinance 
is  in  my  possession  I  think.  I  have  not  searched  for  it, 
(Signatures  of  the  Mayor  and  City  Clerk  to  the  confirming 
ordinance  and  the  ordinance  in  amendment  in  re  Rag  and 
Junk  admitted. — Mr.  Weeks  objects  to  the  papers  being 
received  ;  not  original ;  no  proof  they  are  the  ordinance,  and 
no  proof  of  the  loss  of  the  original.) 

William  J.  Monris^  sivom^  states  : — I  am  Clerk  of  License. 
The  accused  has  no  license  for  a  Rag  and  Junk  shop. 

Cross-examined. — I  have  a  book  that  I  keep  the  register 
in.  That  book  contains  a  record  of  all  the  licenses.  I  keep 
that  book  in  my  office.  I  have  several  books, — one  for  each 
class. 

Joseph  McDonaldy  sworn,  states  : — I  know  O'Connor.  I 
gave  him  some  rags  three  or  four  months  ago.  I  received  the 
money  from  Mr.  O'Connor  on  Watson's  wharf.  I  had  one 
bag.  Took  it  into  a  store.  Mr.  O'Connor  was  not  there. 
Don't  know  how  much  I  got.     I  could  lift  the  bag. 

Cross- examined, — I  did  not  see  O'Connor  there  w^hen  I 
delivered  the  stuff*.  Could  not  tell  the  month.  It  was  three 
or  four  months  ago. 

Henry  Inglis,  sworn,  states : — I  know  O'Connor.  He  has 
a  place  of  business  on  Watson's  wharf.  Have  seen  him  there 
three  or  four  times.     There  is  old  iron,  rope,  canvas,  etc,  in 
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tbe  store.  I  know  McDonald.  Saw  him  there  on  the  30th 
October.  He  had  a  lot  of  cuttings.  He  put  it  on  the  scales. 
O'Connor  helped  him.  It  weighed  22  lbs.  Saw  no  money 
pass.  There  was  a  dispute  about  the  weight.  They  said  it 
was  two  cents  a  pound.  McDonald  said  whenever  he  sold  to 
O'Connor  it  ran  short.  I  saw  O'Connor  in  the  act  of  paying 
him»  and  he  said  he  had  no  change.     I  then  came  away. 

Cross-eccamined.  (Objected  to). — Had  not  been  in  the 
store  once.  Never  was  in  the  store.  There  is  no  sign  on  the 
store.  Could  not  say  who  owns  the  store.  Know  McKean. 
Cannot  tell  if  he  occupies  the  store. 

Sergt.  Nickerson,  eworrif  states  : — I  know  O'Connor.  Don't 
know  anything  about  him  in  regard  to  his  keeping  a  rag  and 
junk  store. 

On  this  evidence  the  defendant  was  convicted  of  keeping 
a  junk  store  without  license. 

The  following  is  the  judgment  of  the  learned  Judge  of  the 
County  Court : — 

A  certiorari  was  granted  removing  the  proceedings  in  this 
cause  from  the  City  Police  Court  to  this  Court,  and  a  rule 
nidi  was  granted  to  quash  the  conviction  below,  ani  that  the 
judgment  below  be  reversed,  or  a  new  trial  had  on  the  ground 
of  irregularity,  and  on  other  grounds  which  are  explained  in 
the  rule. 

I  may  say,  in  commencing,  that  the  only  by-law  of  the 
city  that  was  properly  before  the  Court  below,  and  the  only 
one  which  I  have  considered,  is  the  original  by-law  No.  29, 
respecting  Rag  and  Junk  stores. 

The  complaint  that  the  defendant  was  summoned  to 
answer  was  for  violation  of  Ordinance  29,  in  keeping  a  marine 
and  junk  store  in  the  City  of  Halifax  without  having  a 
license  therefor.  The  amended  ordinance  requires  all  those 
who  deal  in  rags,  junk  or  marine  stores,  either  in  shops,  etc., 
to  obtain  a  license,  and,  as  a  quasi  criminal  proceeding, 
inflicting  imprisonment  in  default  of  a  fine.  I  think  that  the 
charge  against  him  that  he  was  called  on  to  answer,  ought  to 
have  been  specifically  and  with  certainty  alleged  in  the 
summons,  and  that  if  the  defendant   was  intended  to  be 
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charged  with  the  violation  of  the  amended  ordinance  he  should 
have  been  apprised  of  that  fact. 

I  have  next  to  consider  whether  evidence  of  the  by-law 
was  properly  received  in  the  Court  below  ;  whether  it  was  only 
secondary,  as  alleged,  received  without  pi^'operly  accounting 
for  the  loss  of  the  original,  and  whether  the  by-law  itself  was 
beyond  the  power  of  the  Council  to  pass,  and  therefore  ultra 
vires. 

I  aiQ  of  opinion  that  the  learned  Stipen  diary  was  right  in 

receiving  the  evidence  he  did.     Section  110  provides  that  no 

by-law  shall  take  effect  until  approved  and  confirmed  by  the 

Governor-in-Council.     Section  111  provides  in  what  way  this 

should  be  done.     A  copy  is  to  be  submitted  to  the  GovemiM*, 

and  if,  after  thirty  days,  it  is  not  disapproved  of,  it  shall  be 

considered  as  approved  and  confirmed.     Now  I  think  that  the 

by-law  sent  to  the  Governor-in-Council  and  so  returned  must 

be  considered  as  the  original  by-law,  and  that  it  would  be 

against  both  the  spirit  and  the  intention  of  the  Act  to  compel 

the  City  Council  to  keep  all  the  slips  of  paper  on  which  the 

drafted  by-laws  were  originally  written  and  produce  them  on 

the  occasion  of  every  trial,  where  they  would  be  of  no  value 

until  it  was  proved  that  they  had  been  confirmed.     I  do  not 

go  the  length  of  determining  that  the  defendant  is  absolutely 

precluded  from  shewing  that,  through  fraud  or  mistake,  etc, 

bogus  or  altered  by-laws  have  been  substituted   for   those 

passed  by   the  City  Council  and  sent  up  for  approval,  but 

until  he  shows  that  I  hold  that  the  by-law  so  approved  should 

be  accepted  to  all  intents  and  purposes  as  the  original.     Sec.  1, 

cap.  38,  1875,  authorizes  the  City  Council  to  demand  a  sum  to 

be  fixed  by  resolution  for  the  granting  of  a  license  for  opening 

a  rag  or  junk  store.     The  City  Council,  by  their  by-law  29, 

fix   the  sum   to  be  paid  for  a  license  at  fifty  dollars,  and, 

considering  the  by-law  a  resolution  fixing  the  license  fee,  I 

do  not  consider  that  the  City  Council  exceeded  their  powers, 

and  that,  therefore,  l»y-law  29,  which  was  sent  for  approval 

June,  1876,  after  the  passage  of  the  Act,  is  not  ultra  vires* 

Whether  the  authority  vested  in  the  City  Council  to  alter  or 

amend  any  by-law  or  ordinance  for  the    good  rule,  peace, 

government  and  welfare  of  the  city  would  authorize  them  to 
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pass  the  amended  by-law  referred  to,  it  is  not  within  my 
province  now  to  decide. 

The  next  point  is,  whether  the  action  was  rightfully  insti- 
tuted in  the  Police  Court,  and  it  is  one  of  a  good  deal  of 
importance,  inasmuch  as  in  the  provisions  relating  to  the 
Police  Oourt,  no  appeal  from  the  sentence  of  the  Stipendiary 
Magistrate  is  allowed,  except  by  Writ  of  Certiorari  or  H^ibeas 
Corpvbs  ctim  oauea. 

The  City  Court  is  divided  into  two  branches — the  City 
Civil  Court  and  City  Criminal  Court,  The  City  Criminal 
Court  has  power  and  Jurisdiction  to  try  and  determine  all 
complaints  of  any  breach  of  any  by-law  or  ordinance  of  the 
city.  Sec.  543  provides  that  4ll  iines  and  penalties  imposed 
by  any  by-law  or  ordinance  of  the  city  for  the  recovery 
whereof  no  provision  is  otherwise  made,  shall  be  sued  for  and 
recovered  before  the  City  Court.  By-kw  29  provides  that  the 
trial  of  any  offender  against  the  by-law  shall  take  place  at  the 
Police  Office — thus  designating  the  place  but  not  the  Court. 

It  appears  to  me  clear,  beyond  all  question,  that  the  City 
Criminal  Court  branch  of  the  City  Court  was  the  proper 
tribunal  before  which  this  matter  ought  to  have  been  adjudi- 
cated, and  from  the  decision  of  which  there  is,  by  statute,  an 
appeal,  for  section  18  expressly  provides  that  an  appeal  shall 
be  allowed  from  the  decision  of  such  City  Court  in  all  cases. 
Nor  does  it  militate  against  this  view  that  by-law  29  inflicts 
imprisonment,  as  an  alternative,  on  non-payment  of  the  fine 
imposed  on  conviction ;  for  section  544  provides,  that  while 
in  every  such  suit  in  the  City  Court,  the  defendant  shall  be 
entitled  to  the  benefit  of  the  Act  for  the  relief  of  insolvent 
debtors,  yet  the  defendant  shall  not  be  entitled  to  his  dis- 
charge from  imprisonment  until  the  period  of  imprisonment 
prescribed  on  non-payment  of  the  penalty  shall  have  elapsed. 
Ordinance  4  provides  that  all  fines  and  penalties  incurred 
under  any  by-law  or  ordinance  may  be  enforced  in  the  City 
Court  at  the  suit  of  the  city,  6r  in  the  Police  Court,  at  the 
prosecution  of  any  person  whomsoever.  The  words  any 
person  whomsoever  could  hardly  be  construed  to  extend  to 
the  city,  so  as  to  give  the  city  a  choice  of  tribunals,  and  if  it 
could,  a  Judge  would  hesitate  a  long  time  before  he  allowed 
an  ordinance  to  override  the  statute,  or  permit  the  citizen^* 
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right  of  appeal  to  be  taken  away  by  any  such  side-wind. 
But,  even  had  the  Police  Court  been  the  proper  tribunal,  I  am 
of  opinion  that  the  learned  Stipendiary  Magistrate  should 
have  allowed  an  appeal  from  his  judgment,  for  the  substituted 
Sec.  65,  cap.  27,  Dominion  Act,  1877,  gives  an  appeal  to  the 
County  Court  from  all  convictions  or  orders  where  no  appeal 
to  another  jurisdiction  is  provided.  Another  objection  urged 
is  that  the  conviction  is  against  law  and  evidence.  The 
learned  Stipendiary  Magistrate  thought  that  there  was 
sujfficient  proof,  though  of  a  slight  natlire,  to  justify  him  in 
pronouncing  the  defendant  guilty,  and  this  when  he  had  the 
amended  as  well  as  the  original  by-law  before  him.  Applying 
the  evidence  to  the  original  by-law  29,  the  only  one  I  have 
considered,  I  am  unable  to  find  any  evidence  that  would 
warrant  the  conviction  of  the  defendant. 

For  these  reasons,  I  feel  bound  to  quash  the  conviction 
and  set  aside  the  judgment  below  ;  and,  inasmuch  as  I  think 
that  the  summons  was  irregular,  and  that  the  Police  Court 
was  not  the  proper  tribunal  before  which  the  cause  should 
have  been  tried,  it  would  avail  nothing  to  order  a  new  trial. 

Ritchie,  Q.  C,  in  support  of  appeal. — ^The  City  Police 
Court  is  the  proper  court  to  try  this  cause.  The  City  Charter 
is  Chapter  81,  Acts  of  1864.  Cites  section  114.  When  this 
Act  was  passed  the  City  Court  was  distinct  from  the  Police 
Court  and  was  presided  over  by  the  Mayor,  Aldermen  and 
Recorder.  Section  130  gives  the  jurisdiction  of  the  Criminal 
Court,  no  part  of  which  relates  to  proceedings  for  violation  of* 
by-laws.  Section  147  shoves  where  the  Court  was  to  sit. 
Sections  542  and  543  provide  for  the  recovery  of  certain  fines 
and  penalties.  The  words  above  indicate  that  the  sections 
refer  to  suits  for  penalties,  that  is,  suits  in  the  ordinary  way 
in  the  Civil  Court.  Section  594  refers  to  "  prosecutions  "  for 
penalties,  for  the  recovery  of  which  no  mode  of  recovery  is 
prescribed,  which  may  be  recovered  in  the  Police  Office. 
There  are  apparently  two  ways,  by  suit  or  by  prosecution. 
Section  549  makes  the  by-laws  law.  Sections  107  and  108 
are  the  sections  under  which  the  making  of  by-laws  is 
authorized.  Ordinance  29,  section  3,  provides  for  the  penalty 
sued  for.  Chapter  22,  Acts  of  1880,  Section  2,  confirms  the 
by-laws  and  ordinances. 
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The  Act  of  1864  was  amended  by  the  Act  of  1865,  Chap.  87- 
This  Act  shows  where  the  Police  Court  sits,  and  that  the 
words  Police  Office  and  Police  Court  are  interchangeable  terms. 
Up  to  the  passage  of  Chapter  87,  Acts  of  1865,  suits  for 
penalties  were  to  h&  brought  in  the  City  Civil  Court,  and 
prosecutions  were  in  the  Police  Court,  but  the  City  Criminal 
Court  had  no  jurisdiction.  By  this  Act  jurisdiction  was  given 
to  the  City  Criminal  Court.  The  jurisdiction-  of  the  other 
Courts  was  not  taken  away.  Section  82  of  the  Acts  of  1867 
defines  the  jurisdiction  of  the  Stipendiary  Magistrate  and 
^ves  him  jtirisdiction  in  these  very  cases.  Chapter  37  of  the 
Acts  of  1870,  section  2,  also  relates  to  jurisdiction,  giving  the 
Stipendiary  Magistrate,  sa  such,  power  to  enforce  the* by-laws. 
The  Judge  below  held  that  **  any  person  "  in  the  Act  did  not 
include  the  City.  On  this  point  see  Revised  Statutes,  chap.  1, 
eectioi)  7.  The  word  person  includes  corporations.  The 
conviction  is  good  and  fully  sustained  by  the  evidence.  The 
discretion  of  the  Stipendiary  Magistrate  on  a  question  of 
evidence  cannot  be  interfered  with  by  certiorari.  Qtieen  v. 
Levy,  3  R.  &  C,  51. 

The  ofience  was  subsequently  set  out  in  the  summons,  but, 
if  not,  the  point  was  not  taken  in  the  Court  below.  No 
conviction  can  be  quashed  merely  for  want  of  form.  Acts  of 
1864,  chap.  81,  sec.  137.  If  there  wa-s  no  jurisdiction  below 
the  certiorari  would  not  lie.-  (Rigbt,  J. — I  don't  know  that 
you  can  take  advantage  of  that  on  this  motion.)  If  the  Court 
below  had  jurisdiction  the  writ  of  certiorcui^  would  not  lie. 
.S8  U.  C,  Q.  B,,  394;  O'Connor  v.  Condon,  reported  in  note 
in  1  R.  &  G. 

Weeks,  contra. — On  the  last  point,  as  to  jurisdiction,  there  is 
no  doubt  certiorari  will  lie.  II  A.  <k  E.,  194,  cited  in  Chip- 
man's  Notes,  111 ;  ffBrien  v.  Walsh,  28  U.  C,  Q.  B.,  394.  It 
will  lie  even  where  the  remedy  is  expresslj'  taken  away,  where 
excessive  jurisdiction  is  exercised.  3  Q.  B.,  Div.  109 ; 
3  EL  Jc  El ;  Qu^n  v.  Fordham,  11  A.  &  E.,  80.  The  city 
having  designated  the  tribunal,  is  bound  by  it.  The  City 
Oouncil  has  no  power  to  confer  jurisdiction  upon  a  Court. 
To  erect  a  tribunal  having  the  power  to  try  a  criminal  case  is 
ultra  vires  the  City  Council.  (Weatherbb,  J. — That  is  not 
contended.  Mr.  Ritchie  says  the  Act  gives  the  power.   That  is 
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all  you  have  to  meet.)  The  summons  calls  upon  the  defendant 
to  appear  in  the  Police  Court  for  a  violation  of  Ordinance  29, 
in  keeping  a  marine  and  junk  shop.  (RiOBY,  J. — Where  does 
it  appear  that  the  defendant  objected  to  proceeding  in 
consequence  of  the  writ  not  containing  the  offence.)  In 
O'Connor's  aflSdavit.  It  was  before  the  Court.  (Weatherbe^ 
J. — I  don't  think  it  was  specifically  stated.)  (RiGBY,  J. — I 
don't  think  there  was  a  sufficient  allegation  of  the  oflfence,  but 
the  objection  was  not  taken.)  The  Court  cannot  take  judicial 
notice  of  by-laws  of  any  corporation,  and  there  is  no 
presumption  in  favor  of  inferior  local  jurisdictions.  4  Allen, 
73.  Ordinance  29  imposes  no  penalty  for  keepins^  a  marine 
and  junk  store.  (Weatherbe,  J. — Well,  we  said  that  long 
ago.)  They  cannot  go  outside  of  that  ordinance.  There  was 
no  evidence  of  the  offence  of  which  the  defendant  was 
convicted.  (Weatherbe,  J. — I  don't  understand  that  there 
was  any  conviction  at  all.)  Cites  Acts  of  18S6,  chap.  7,  sea 
128,  sub-sec.  6. 

Ritchie,  Q,  (7.,  in  reply. — The  conviction  is  not  here  at  all. 
In  this  case  it  has  never  been  signed.  The  form  of  conviction 
is  that  of  summary  conviction  in  the  Justices  of  the  Peace 
Act.  Where  the  conviction  i»  not  void  for  want  of  form,  the 
summons  cannot  be  held  to  be  so.  By  the  144th  section  the 
process  is  to  be  prepared  and  issued  by  the  City  Clert 
Chapter  SI,  Acts  of  1869,  section '5,  shows  that  if  there  was 
any  variance,  and  the  objection  was  taken,  the  case  could  be 
adjourned  to  another  day.  The  variance  would  not  affect  the 
summons,  as  it  might  be  amended.  Tlie  appeal  is  not  to  the* 
County  Court  under  the  Acts  of  1860,  chap.  27,  sec.  65,  but 
to  the  Supreme  Court.  (Fielding, — That  is  not  in  the  rule.) 
Then  I  ask  leave  to  amend,  which  is  done  time  and  again. 
(Weatherbe^  J. — ^It  is  too  late,  we  would  have  to  rehear  the 
argument.)  The  Local  Legislature  has  no  power  to  give 
jurisdiction  by  certiorari  in  a  criminal  matter  to  the  County 
Court.    {Fielding. — ^That  is  not  in  the  rule  either.) 

RiGBY,  J.,  now,  (February  13th,  1882,)  delivered  the  judg- 
ment of  the  Court : — 

An  action  having  been  brought  at  the  suit  of  the  City  of 
Halifax  in  the  Police  Court,  against  Jeremiah  O'Connor^  for 
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an  alleged  violation  of  Ordnance  29,  in  keeping  a  marine  and 
Junk  store  without  a  license  therefor,  he  was,  after  trial,  con- 
victed of  l^eepiiig  a  rag  and  junk  shop,  without  license,  and 
fined  four  dollars  or  four  days  in  the  City  Prison.  An  appeal 
having  been  refused,  the  proceedings  were  taken  into  the 
County  Court  by  writ  of  Certiorari,  at  the  instance  ©f  the 
flefendant,  where  the  conviction  was  quashed,  and  the  matter 
then  came  before  us  on  appeal. 

One  of  the  grounds  taken  in  the  rule  for  quashing  the 
conviction  was  that  "  the  proceedings  were  instituted  in  the 
Police  Court  at  the  suit  of  the  city,  and  the  proceedings  taken 
were  irregular  and  void." 

Sections  130  to  140  of  Chapter  81  of  the  Acts  of  1864, 
"  An  Act  concerning  the  City  of  Halifax,"  refer  to  "  Criminal 
and  Penal  Prosecutions/'  and  by  section  133  it  is  provided, 
"  that  the  Mayor,  or  one  of  the  Aldermen,  in  rotation,  shall 
daily  attend  at  the  public  office  for  that  purpose  appointed, 
l^nd  constantly,  between  the  hours  of  ten  o'clock  in  the  fore- 
noon and  three  o'clock  in  the  afternoon,  shall  perform  every 
act  appertaining  to  the  office  of  Justice  of  the  Peace,  necessary 
for  the  apprehension,  committal,  conviction,  and  punishment 
of  criminal  offenders,  and  for  carrying  into  effect  the  laws  in 
force  and  th^  ordinances  and  by-laws  of  the  city,  as  set  forth 
i/w  the  foregoing  section^  The  latter  words,  "  as  set  forth  in 
the  foregoing  section,"  are  meaningless,  as  the  section  referred 
to  only*  provides  a  limitation  within  which  prosecutions  in 
the  City  Court,  at  its  criminal  sittings,  shall  be  cognizable. 
This  court  of  the  Mayor  or  Aldermen,  is  afterwards  referred 
to  as  the  "  Police  Court"  in  sections  139, 143, 150,  and  others, 
and  also  in  section  5  of  chapter  87  of  the  Acts  of  1865,  where 
its  jurisdiction  is  further  defined.  By  chapter  82  of  the  Acts 
of  1867,  as  amended  by  chapter  37  of  the  Acts  of  1870,  the 
appointment  of  a  Stipendiary  Magistrate  is  provided  for,  who, 
besides  having  to  conduct  the  business  of  the  City  Court,  has 
to  perform  all  the  duties  and  functions  which  before  had 
been  performed  by  the  Mayor  and  Aldermen  in  the  adminis- 
tration of  the  Police  Court.  While  the  Act  of  1864  empowers 
the  City  Court  to  make  orders  and  regulations  respecting  the 
practice  therein,  and  to  prescribe  and  adopt  forms  of  writs 
and  proceedings  for  conducting  the  civil  and  criminal  business 
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of  that  Court,  (sec.  131,)  and  fixes  the  fees  payable  in  criminal 
cases  in  that  Court,  (sec.  141,)  no  provision  whatever  is  made 
in  relation  to  the  procedure  and  forms  to  be  followed  in  the 
Police  Court,  in  any  section  of  the  Act  or  its  amendments, 
except  in  the  case  of  prosecutions  for  penalties  for  violating 
the  license  law,  (sees.  218  and  219,)  to  which  I  shall  hereafter 
refer ;  and  a  clause  requiring  that  a  book  shall  be  kept  in 
which  criminal  charges  made  at  the  ofBce  are  to  be  entered, 
and  certain  general  enactments  in  reference  to  the  issue  of 
warrants  and  process  of  summons  or  arrest,  and  providing 
before  whom  affidavits  are  to  be  sworn,  (sees.  143  and  144.) 

Is  it  not  evident,  therefore,  that  the  proceedings  in  that 
Court  can  only  be  conducted  by  the  Stipendiary  Magistrate 
in  the  same  way  and  according  to  the  same  procedure  as 
similar  matters,  under  the  general  law,  should  be  carried  on 
by  any  other  Justice  of  the  Peace,  in  the  exercise  of  his 
criminal  jurisdiction  ?  Must  not  prosecutions  be  conducted 
either  under  the  provisions  of  chapter  30  of  the  Dominion 
Acts  of  1869,  respecting  the  duties  of  Justices  of  the  Peace 
out  of  session,  in  relation  to  persons  charged  with  indictable 
ofTences,  or  chapter  31,  in  relation  to  summary  convictions 
and  orders,  except  in  those  cases  referred  to  in  the  Acts 
relating  to  the  City  which  provide  for  the  summary  trial  of 
persons  arrested  on  view  and  brought  before  the  Stipendiary 
Magistrate,  charged  with  the  commission  of  some  petty  ofience 
against  the  police  regulations,  or  otherwise  ;  and  must  not  Al 
prosecutions  necessarily  be  in  the  name  of  Her  Majesty,  unless 
in  those  exceptional  cases,  if  any,  in  which  the  legislature  has 
otherwise  provided  ?  I  can  find  no  precedent  for  the  form  of 
summons  used  in  the  present  case,  unless  it  is  adopted  from  the 
one  given  in  section  219  of  the  Acts  of  1864,  already  referred 
to  as  the  form  of  summons  to  be  issued  in  cases  under  section 
218.  The  latter  section  is,  however,  repealed  by  section  17  of 
chapter  87  of  the  Acts  of  1875,  and  with  it,  it  seems  to  me, 
must  go  the  form  in  question. 

It  was  contended,  on  behalf  of  the  plaintiff,  that  section 
543  of  the  Act  of  1864  justified  the  bringing  of  this  suit  in 
the  name  of  the  city  ;  but  that  section  cannot  be  intended  to 
refer  to  actions  in  the  Police  Court.  It  provides  that  suits 
for  fines  and  penalties,  for  the  recovery  whereof  no  provision 
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is  otherwise  made,  should  be  brought  in  the  name  of  the  city 
before  the  "  Mayor's  Court'*  in  the  same  manner  as  any  debts 
could  be  recovered  in  that  Court.  But  there  was  then  no  such 
court  as  the  Mayor's  Court,  which  was  a  court  that,  before 
the  Act  of  1864,  had  jurisdiction  for  the  trial  of  civil  causes 
within  the  city,  by  virtue  of  the  provisions  of  section  80  of 
chapter  14  of  the  Acts  of  1849,  and  for  which  the  civil 
jurisdiction  of  the  City  Court  was  substituted  in  the  Act  of 
1864.  But  section  594  of  the  latter  Act  provides  that 
penalties  or  forfeitures  imposed  by  the  Act  where  no  particular 
mode  is  prescribed  for  the  recovery  thereof,  may  be  recovered 
in  the  name  of  th.e  City  of  Halifax,  before  the  Mayor  or 
presiding  Alderman  at  the  Police  office.  The  language  of  this 
section  is  distinguishable  from  section  543,  in  that  it  refers 
only  to  penalties  imposed  by  the  Act,  while  the  latter  refers 
as  well  to  penalties  imposed  by  any  by-law  or  ordiriance  of 
the  City  Council  made  under  the  authority  of  the  Act,  which 
would  cover  the  present  cause,  and  which,  it  may  reasonably 
be  inferred,  was  intended  to  be  excluded  from  the  operation 
of  section  594 ;  and  the  words  "  Mayor  or  presiding  Alderman 
at  the  Police  Office,"  might  be  intended  to  refer  to  the  civil 
jurisdiction  of  the  Justices,  or  to  the  City  Court,  over  which 
the  "  Mayor,  one  Alderman  and  the  Recorder,"  by  section  114, 
were  to  preside,  and  the  process  from  which  Court,  according 
to  section  147,  was  to  be  issued  from  the  "Police  Office," 
especially  as  the  act  provides  no  other  place  for  the  sitting  of 
that  Court ;  and  while  section  188  enacts  that  penalties  for 
breach  of  the  license  laws  or  of  the  city  laws,  or  ordinances 
of  the  city,  shall  be  adjudged  by  the  City  Court,  section  218 
provides  that  the  suit  for  recovering  the  very  same  penalties 
shall  be  brought  in  the  name  of  the  City  in  the  Police  Office 
In  a^penal  matter,  such  as  the  one  before  us,  I  do  not  think 
we  are  at  liberty  to  conclude  that  the  words  "Mayor  or 
presiding  Alderman  "  in  this  section,  594»  is  intended  to  refer 
to  the  Police  Court.  For  the  same  reasons  section  15  of 
chapter  87  of  the  Acts  of  1875,  which  provides  for  the 
bringing  of  suits  in  the  name  of  the  City,  at  the  Police  Office, 
must  be  taken  to  refer  to  suits  before  the  City  Court. 

Our  attention  was  also  drawn  to  the  fact  that  Ordinance  4 
provides  that  fines  or  penalties  may  be  enforced  in  the  Police 
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Court  at  the  prosecution  of  any  person  whomsoever.  This 
does  not  authorize  the  prosecutor  to  bring  a  suit  in  his  own 
name,  as  plaintiff,  as  the  former  part  of  the  ordnance  does, 
where  it  provides  for  action  in  the  City  Court  for  the  same 
subject,  to  be  at  the  -suit  of  the  City.  Ordnance  29  directs 
that  prosecutions  for  the  penalties  thereunder  shall  be  in  the 
name  of  the  City»  at  the  Police  Court,  before  the  Stipendiary 
Magistrate.  This  might  mean  either  the  Police  Court  or  the 
City  Court. 

I  cannot,  however,  find  that  any  authority  was  conferred 
on  the  City  Council  te  make  any  by-law  or  ordinance  declar- 
ing in  whose  name,  or  before  what  Court,  such  prosecutions 
should  be  instituted.  Section  108  of  the  Act  of  1864  certainly 
does  not,  and  the  Statute  of  1880,  chapter  22,  which  confirms 
the  by-laws  and  ordinances  of  the  city,  and  which  was  passed 
subsequently  to  the  bringing  of  this  suit,  cannot  be  held  to 
have  a  retroactive  effect,  so  as  to  confer  jurisdiction  upon  the 
Police  Court  to  entertain  a  suit  over  which  it  previously  had 
no  jurisdiction. 

I  am  therefore  of  opinion  that  this  prosecution  was  wrongly 
instituted  in  the  Police  Court,  at  the  suit  of  the  City,  and 
that  the  proceedings  were  irregular  and  void;  and  I  am 
strengthened  in  this  conclusion  by  the  fact  thai  the  criminal 
$ide  of  the  City  Court,  under  the  provisions  of  section  130  of 
the  Act  of  1864,  as  amended  by  section  6  of  chfipter  87  of  the 
Acts  of  1875,  has  undoubted  jurisdiction  over  the  subject 
matter,  and  can  afford  complete  redress.  And  it  would  seem 
to  be  a  very  anopaalous  state  of  things  to  have  two  Courts 
within  the  city,  presided  over  by  the  same  individual,  with 
power  to  entertain  such  prosecutions. 

There  is  another  objection  upon  which,  I  think,  this  appeal 
must  fail,  and  which  is  covered  by  the  14th  ground  in 
defendant's  rule,  and  thc^t  is  because  the  appellee  has  been 
convicted  of  a  different  offence  from  that  charged  in  the 
summons.  This  is  matter  of  substance  and  not  one  of  form 
falling  within  the  language  of  section  137  of  the  Act  of  1864, 
nor  is  it  cured  by  the  provisions  of  sections  21  and  22  of 
chapter  31  of  the  Dominion  Act  of  1869.  to  which  we  were 
referred  by  Mr.  Ritchie,  These  sections  refer  to  variances 
between  the  information  and  evidence  adduced  in  support 
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thereof.  In  the  case  of  Martin  v.  Pidgeon,  El.  &  EL,  778, 
the  appellant,  having  been  summoned  before  Justices,  under 
Statute  10  and  11  Vic,  chapter  89,  section  29,  on  a  charge  of 
drunkenness  and  riotous  behaviour,  the  Justices  held  the 
riotous  behaviour  not  proved,  but  convicted  him  of  drunken- 
ness and  fined  him  under  Statute  21,  Jac.  1,  chap.  7,  sec.  3. 
It  was  held  by  the  Queen's  Bench  that  the  conviction  was 
bad,  and  that  the  defect  was  not  a  variance  that  could  be 
cured  under  section  1  of  11  and  12  Vic,  chap  43,  the  language 
of  which  is  almost  identical  with  sections  21  and  22  of  the 
Pominion  Act. 

The  appeal  will  be  dismissed  with  costs. 

Wbatherbe,  J. — ^I  think  we  are  not  necessarily  called  on 
to  decide  any  question  except  that  last  referred  to.  It  must 
be  apparent  to  every  one,  from  what  has  just  been  said,  that 
the  statutes  under  which  the  tribunal  appealed  from  claimed 
jurisdiction  are  in  a  most  extraordinary  state  of  confusion, 
and  require  the  most  careful  attention  of  the  city  authorities^ 
and  perhfips  the  Legislature. 

I  think  the  appeal  must  be  sustained,  on  the  ground  that 
the  offence  for  which  the  defendant  has  been  convicted  is 
different  from  that  charged  in  the  summons. 


CHRISTIE    V.    THOMAS. 

(Before  Smith,  Jambs  and  Wbathbrbb,  JJ.) 

(Decided  Febrmry  IBth,  1889.) 

Equitable  ReplicaMon  wi^out  leave, — D^Mrture. 

In  an  action  of  trover  for  log«,  defendant  pleaded  deoyinif  plaintiff *■  property  and 
poweasion,  and  plaintiff  replied  setting  up  an  equitable  riyht  to  tbe  logs.  The  Judge  at  ni^ri 
priiw  ruled  that  there  was  a  departure  in  the  pleading  on  the  part  of  the  plaintiff,  who  had, 
in  bis  replication,  set  up  an  equitable  tntereat  in  the  property,  instead  of  the  legal  right 
aaserted  in  bis  declaration  ;  and  he  directed  tbe  Jury  to  find  a  verdict  for  defendant,  which 
they  did.  The  CevRT  refused  to  set  aside  tbe  verdict.  Smith,  J.,  holding  that  there  was  no 
evidence  of  property  in  the  plaintiff ;  Weatbbkbb,  J.,  that  the  replication  was  only  a  rep^  to 
a  bad  plea  as  shown  by  the  pleadings,  q.  v. 

This  was  an  action  of  trover  for  loga,  to  which  th^ 
defendant  pleaded,  denying  the  conversion,  denying  the  plain* 
tiff's  property  and  possession,  and  claiming  property  an<ji 
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possession  in  himself.     The  following  were  the  fourth,  fifth, 
sixth  and  seventh  pleas  : — 

4.  And  the  defendant  further  says  that  the  several  counts 
in  the  plaintifTs  writ  are  for  one  and  the  same  cause  of  action> 
and  for  a  plea  thereto  the  defendant  says  that  the  said  nine 
hundred  and  thirty  logs  or  trees,  lumber  or  goods  set  out  in 
said  counts  of  the  plaintiff's  writ  and  declaration,  were  not 
nor  were  any  or  either  of  them  the  plaintiff's,  as  alleged. 

5.  And  for  a  further  plea  to  said  counts  of  the  plaintiffs 
writ,  the  defendant  says  that  the  plaintiff  was  never  lawfully 
in  possession  of  the  said  logs  or  trees,  lumber  or  goods  set  out 
in  said  counts  and  writ. 

6.  And  for  a  further  plea  to  said  counts  of  the  plaintiff's 
writ,  the  defendant  denies  that  the  said  logs  or  trees,  lumber 
or  goods  mentioned  in  the  plaintiff's  writ,  were  the  property 
of  the  plaintiff,  and  also  denies  that  he  converted  the  same  to 
his  own  use  or  wrongfully  deprived  the  plaintiff  of  the  use  or 
possession  thereof ;  or  seized  or  took  the  same  and  disposed 
thereof  to  his  own  use,  as  alleged  in  said  writ. 

7.  And  for  a  further  plea  to  said  counts  of  the  plaintiffs 
writ,  the  defendant  says  that  the  said  trees  and  logs  grew  on 
a  certain  lot  of  land  of  which  the  defendant  was  and  still  is 
Heized  in  fee,  and  that  the  said  trees  and  logs  were  found  by 
the  defendant  cut  upon  his  land  without  his  knowledge  or 
consent,  wherefore  he  took  possession  of  the  same  and  sold 
and  disposed  of  the  same  to  one  Campbell  W.  Johnston,  as  he 
had  a  right  to  do,  and  that  the  plaintiff  has  no  cause  of  action 
against  the  defendant  for  the  same. 

Plaintiff,  after  joining  issue,  replied  without  leave  as 
follows : — 

2.  And  for  a  replication  on  equitable  grounds  to  the 
fourth,  fifth,  sixth  and  seventh  pleas  of  the  defendant,  the 
plaintiff  says  that  on  or  about  the  month  of  January,  1878, 
one  John  D.  Christie,  by  an  oral  agreement  with  the  said 
defendant,  agreed  to  purchase,  and  the  said. defendant  agreed 
to  bargain  and  sell  the  said  land,  and  purported  to  bargain  and 
sell,  and  did  bargain  and  sell  the  same,  to  the  said  John  D. 
Christie,  for  the  sum  of  two  hundred  dollars,  to  be  paid  as 
follows,  one  hundred  dollars  in  a  short  time  thereafter,  and 
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the  remaining  one  hundred  dollars  within  one  year  from  the 
date  of  said  agreement,  and  thereupon  the  said  John  D. 
Christie  was  put  into  possession  of  the  said  land  by  the  said 
defendant,  and  proceeded  to  erect  buildings  thereon,  cut  roads, 
and  improve  the  said  land  and  cut  logs  thereon,  and  expended 
large  suras  of  money  thereat  in  wages  and  supplies  at  the  said 
work,  and  while  engaged  at  the  said  work,  to  wit,  on  or  about 
the  twenty-second  day  of  February,  1878,  paid  to  the  said 
defendant  the  sum  of  one  hundred  dollars,  part  of  the 
consideration  of  the  said  sale,  which  was  accepted  as  such  by 
the  said  defendant,  and  the  said  John  D.  Christie  continued 
throuffhout  the  winter  of  1878  to  carry  on  lumbering 
operations  on  said  land,  and  to  expend  money  in  connection 
with  the  same,  of  all  of  which  matters  the  said  defendant  was 
fully  aware,  and  the  said  plaintiff,  relying  upon  the  possession 
of  the  said  land  and  logs,  enjoyed  as  aforesaid  by  the  said 
John  D.  Christie,  and  also  upon  the  fact  that  the  said 
defendant  was  aware  as  aforesaid  of  the  operations  that  were 
being  carried  on  as  aforesaid  on  said  lands,  advanced  large 
sums  of  money  on  account  of  the  said  John  D.  Christie  to  the 
defendant  and  others,  and  a  large  part  of  the  said  money  was 
expended  on  account  of  the  operations  carried  on  as  aforesaid 
on  said  land  ;  and  afterwards  the  said  plaintiff^,  relying  upon 
the  said  possession  and  the  matters  hereinbefore  set  out,  and 
at  the  request  of  the  said  John  D.  Christie,  advanced  further 
sums  and  became  responsible  for  further  sums  of  money  on 
his  account,  and  in  consideration  of  said  advances  and 
responsibilities,  took  from  the  said  John  D.  Christie  a 
conveyance  by  deed,  among  other  things,  of  the  said  logs 
mentioned  in  the  declaration  herein  and  afterwards,  to  wit, 
on  or  about  the  third  day  of  February,  1879,  the  said  John  D. 
Christie  tendered  to  the  said  defendant  the  sum  of  one 
hundred  dollars,  being  the  balance  of  the  purchase  money  of 
the  said  land,  and  demanded  a  deed  of  the  same,  but  the  said 
defendant  refused  to  accept  the  said  money  or  to  give  a  deed 
of  the  said  land  as  requested,  and  the  plaintiff  says  that  it  is 
by  virtue  of  the  facts  set  out  in  this  replication  that  the  plaintiff 
claims  that  he  is  entitled  to  recover  in  this  action. 

3.    And  for  a  third  replication  on  equitable  grounds  to 
the  said  fourth,  fifth,  sixth    and    seventh  pleas,  the  said 
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plaintiff  says  that  one  John  D.  Chnstie  cut  the  said  logs  on 
the  said  land  with  the  leave  and, license  of  the  said  defendant, 
and  in  and  about  the  cutting  of  logs  expended  large  sums  of 
money,  and  afterv/lards  and  before  the  beginning  of  this 
action,  with  the  knowledge  and  consent  of  the  said  defendant, 
sold  and  transferred  the  said  logs  to  the  plaintiff  for  a  valuable 
consideration,  wherefore  the  said  plaintiff  says  that  the 
defendant  should  be  stopped  from  asserting  any  claim  to  the 
toid  logs. 

I'he  following  rejoinder  was  pleaded  : — 

1.  The  defendant,  by  Norman  J.  Lay  ton,  his  attorney, 
joins  issue  upon  the  second  and  third  replications  pleaded  by 
the  plaintiff  herein. 

2.  And  for  a  rejoinder  upon  equitable  grounds  to  said 
second  and  third  replications,  defendant  says  that  he  agreed  to 
aell  to  said  John  D.  Christie  the  lot  of  land  referred  to  in  said 
replication  for  the  consideration  therein  mentioned,  and  the 
•aid  John  D.  Christie  thereupon  entered  upon  said  land  and 
cut  down  thereon  the  logs  in  the  declaration  mentioned,  but 
the  said  John  D.  Christie  never  paid,  or  tendered,  or  offered 
to  pay  to  the  defendant  the  said  consideration  money  or  any 
part  thereof,  nor  did  he  carry  out  his  part  of  the  agreement 
for  the  purchase  of  said  land,  as  plaintiff  well  knew^  and  the 
defendant  says  that  having  an  equitable  lien  upon  the  said 
land  and  the  logs  which  had  been  cut  thereupon,  and  which 
were  still  lying  and  being  in  and  upon  said  land,  for  the  said 
unpaid  purchase  money,  and  the  legal  estate  in  said  land  and 
logs  being  still  in  him,  the  defendant,  and  the  plaintiff  being 
about  to  remove  said  logs,  he,  the  defendant,  entered  upon 
said  land  and  took  and  carried  away  said  logs,  in  pursuance 
and  by  virtue  of  said  lien,  and  for  the  protection  and  enforce- 
ment thereof,  which  is  the  alleged  conversion. 

The  cause  was  tried  before  McDonald,  J.,  at  Truro,  who 
reported  his  charge  to  the  jury  as  follows  : — 

I  told  the  jury  that,  assuming  all  the  evidence  given  on  the 
part  of  the  plaintiff  to  be  true,  a  verdict  in  his  favor  could  not 
be  upheld,  and  I  explained  to  them  that  the  action  was 
commenced  at  common  law  for  U'espasss  and  conversion  of 
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logs  alleged  in  the  declaration  to  be  the  property  of  the  plain- 
tiff, to  which  declaration  the  defendant  pleaded,  among 
other  things,  property  and  possession  out  of  the  plaintiff,  and 
-which,  if  true,  would  show  some  interest  of  an  equitable  kind 
in  him,  fit  to  be  made  the  subject  of  investigation  in  another 
way.  But  I  said  that  these  replications  were  objectionable  in 
this  Court  on  various  grounds.  They  were  pleaded  without 
leave  of  the  Court  or  a  Judge,  as  the  statute  required.  They 
were  a  departure  in  pleading,  and  they  attempted  to  set  up  an 
equitable  interest  in  the  property  instead  of  the  legal  right 
alleged  in  the  declaration  as  the  foundation  of  a  claim  at 
Common  law  to  recover  damages  against  the  legal  owner  in 
possession  for  injuries  to  the  propert}'  in  question.  I  said,  if 
the  case  had  been  reversed  and  if  the  plaintiff  in  this 
cause  had  been  sued  by  the  now  defendant  for  trespass  and 
conversion,  the  law  would  clearly  allow  an  equitable  defence, 
if  there  were  any,  to  be  pleaded  without  any  leave  of  the 
Court  or  a  Judge,  but  I  thought  that  neither  the  Court  nor  a 
Judge  would  ever  have  given  leave  to  plead  the  replication 
filed  in  this  cause.  To  hold  the  contrary,  I  said,  would  be  in 
effect  to  hold  that  this  Court  could  assume  original  jurisdiction 
by  virtue  of  a  false  system  of  pleading  in  a  case  in  which,  if 
the  plaintifi^s  cause  of  action  had  been  disclosed  in  his 
declaration  he  would  necessarily  be  held  to  have  no  cause  of 
action  in  this  Court.  I  said  that  without  doubt  there  were 
cases  in  which  the  Court  or  a  Judge  would  give  leave  to  plead 
replications  on  equitable  grounds  to  avoid  the  effect  of  the 
defendant's  pleas,  but  clearly  not  when  such  replication  would 
have  the  etiect  sought  to  be  given  to  the  one  in  question.  I 
said  that  It  could  not  be  upheld  without  the  Court  arrogating 
jurisdiction  which  did  not  belong  to  it,  because  the  plaintiff, 
either  designedly  or  accidentally,  declared  at  common  law 
matters  which  could  not  be,  and  were  perhaps  never  intended 
to  be,  proved,  and  then  abandoning  his  declaration,  replied  on 
equitable  grounds  an  entirely  different  cause  of  action.  As  it 
was  not  pretended  that  the  plaintiff  had  any  legal  title  to  the 
property  in  question,  I  said  that  their  clear  duty  was  to  find 
a  verdict  in  favour  of  the  defendant,  and  they  did  so. 

The  plaintiff*  took  a  rule  to  set  aside  the  verdict,  which 
was  argued  during  the  present  Term. 
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Oraham^  Q.  C,  in  support. of  rule. — ^I  think  the  verdict 
should  be  set  aside,  the  case  never  having  been  properly 
submitted  to  the  jury.  (Sedgwick,  Q.  C. — Plaintiff  had  no 
legal  estate  in  the  land,  and  could  have  no  greater  estate  in 
the  logs  than  he  had  in  the  land.)  An  equitable  replication 
to  the  seventh  plea  is  fully  justifiable.  The  plaintiff,  having 
permitted  the  defendant  to  go  on  the  land  and  expend 
money  in  cutting  logs,  should  not  be  permitted  to  set  up 
plaintiff's  want  of  a  deed.  In  advising  in  this  case  I  relied  on 
Ireeman  v.  Harrington,  1  Oldright,  352.  That  case  was  the 
converse  of  this.  (Weatherbe,  J. — Was  there  an  equitable 
plea  there  ?)  Yes.  (Weatherbe,  J. — Have  you  authority  for 
an  equitable  replication  ?)  The  statute  enables  me  to  plead 
it, — chapter  94  Revised  Statutes,  section  163.  I  have  an 
English  authority  under  the  same  statute.  (Smith,  J., 
refers  to  BarOett  v.  Wella,  1  B.  &  S.,  836.  An  equitable 
replication  cannot  be  pleaded  to  a  legal  plea  if  it  merely  shows 
that  the  plaintiff  has  some  right  in  equity  which  is  ground  for 
applying  to  a  Court  of  Elquity.)  I  admit  that  we  cannot 
commence  an  action  at  law,  and  when  defendant  answers,  set 
up  an  equitable  replication,  which  is  all  that  case  decides.  We 
had  po&session  of  the  logs,  which  enables  us  to  bring  trover. 
The  only  thing  that  meets  us  is  the  deed.  (Weathebbe,  J. — 
That  is  enough.^  It  is  not,  as  I  contend,  bringing  trover  for 
the  logs.  (Weatherbe,  J. — It  is  enough  under  the  evidence.) 
The  logs  are  the  plaintiff's.  (Weatherbe,  J. — ^Under  an 
agreement  with  the  defendant  which  you  must  go  into  equity 
to  establish.)  If  the  seventh  plea  is  bad,  the  defendant  cannot 
succeed  on  the  facts,  as  the  facts  are  the  same  as  are  alleged 
in  the  plea.  (Weatherbe,  J, — The  defendant  can  only 
succeed  on  your  failing  to  make  out  a  case.  You  should  have 
been  non-suited.)  As  to  our  right  to  enter  on  the  land,  see 
Waterman  on  Tredpass,  vol.  2,  p.  206. 

Smith,  J. — After  consideration  we  think  it  unnecessary  to 
call  on  Mr.  Sedgwick.  There  was  no  evidence  of  property  in 
the  goods  in  the  plaintiff. 

Weatherbe,  J. — I  also  think  it  unnecessary  to  call  upon 
Mr.  Sedgwick.  The  replication  relied  on  is  an  answer  to  a 
bad  plea.    It  is  an  answer  to  no  other  plea,  and  it  is  a  pure 
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question  of  law.  I  think  also  that  there  was  no  license 
whatever.  The  license  relied  on  was  an  implied  license  from 
a  contract  which  was  void.  No  argument  could  be  made 
except  that  there  was  a  license  to  be  gathered  from  words 
which  were  relied  on  to  make  up  an  agreement  which  was 
void  under  the  statute. 


McEWAN    V.    OUTRAM. 

Before  Smith,  Jambs  and  Wkathbbbb,  JJ. 
(Decided  February  ISth,  188S.) 

Appeal  from  Cownty  Cawrt  undet  940,  —BuU  muit  $how^  thai  U  m  granted  in 
ditcretion  of  Judge, 

In  a  cause  under  $40,  the  County  Court  Judge  {(ranted  a  rule  for  appeal  In  the  following 
form  ;  '*  On  hearing  read,  Ac.,  &a,  and  on  motion,  I  do  order  that  A.  B.  hare^  leave  to  appeal 
and  an  appeal  is  hereby  granted  from  my  deeision,  &c.,  to  the  Supreme  Court  on  the  following 
grounds.**  Three  grounds  were  stated,  the  first  being  In  general  terms,  the  other  two  pointing 
distinctly  to  the  objections  relied  on. 

Held,  That  under  seotion  14  of  chap.  8  of  1S78  the  appeal,  being  In  a  cause  under  $40, 
should  show  on  its  face  that  it  was  granted  in  the  discretion  of  the  Judge,  and  not  as  an 
oidinary  appeal,  and  that  the  rule  for  appeal  was  Insufikient. 

This  was  an  appeal  from  a  decision  of  Judge  Johnstone, 
County  Court  Judge  at  Halifax,  refusing  to  set  aside  an 
attachment.    The  rule  for  appeal  was  as  follows : — 

On  hearing  read  the  order  absolute  granted  herein  upon 
the  26th  day  of  February,  A.  D.  1880,  the  orHer  nisi  granted 
herein  on  the  6th  day  of  February  last  past,  and  the  papers 
referred  to  therein,  and  all  the  papers  on  file  herein,  and  my 
decision  given  herein,  and  on  motion,  I  do  order  that  Ernest 
H.  Taylor,  summoned  herein  as  agent,  have  leave  to  appeal, 
and  an  appeal  is  hereby  granted  from  my  decision  herein  and 
said  order  absolute  to  the  Supreme  Court  of  Nova  Scotia,  on 
the  following  grounds  : — 

Because  said  order  nisi  should  have  been  made  absolute. 

Because  the  Summons  against  said  Taylor  was  not  pro- 
perly issued,  there  being  no  affidavit  in  support,  as  required 
by  law. 

Because  said  affidavit  purporting  to  be  in  support  thereof 
was  not  headed  in  any  cause  ;  and  upon  the  grounds  urged  at 
the  argument  of  said  order  nisi. 
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Tapper,  with  whom  was  Oraham,  Q.  C,  appeared  la 
fiupporfc  of  rule. 

Eaton,  contra,  took  a  preliminary  objection.  The  appeal 
does  not  lie  within  section  14,  ch.  9,  Acts  of  1878.  There  is  no 
appeal  from  the  decision  of  the  County  Court  Judge  in 
amounts  under  $40,  but  the  Judge  may  allow  an  appeal  in 
such  cases  when  he  is  r^uired  to  make  up  a  statement  for 
the  opinion  of  the  Court  No  such  statement  has  been 
prepared. 

Tapper. — The  Judge,  in  the  exercise  of  his  discretion,  has 
sent  the  case  up.  It  is  a  sufficient  compliance  with  the  statute 
if  the  grounds  are  succinctly  stated  in  the  rule. 

Weatherbe,  J.^There  is  no  appeal  unless  the  Judge  has 
sent  some  question  here  for  us  to  determine. 

Oraham,  Q.  (?.,  refers  to  Anderaon  v.  Taylor,  3  K.  &  C,  516, 
In  that  case  it  was  considered  that  the  act  was  complied  with 
by  a  rule  similar  to  that  here  and  no  statement  was  thought 
necessary.  (Smith,  J.--r.That  was  my  opinion.)  Your  Lord- 
ship delivered  the  judgment  of  the  Court.  (Weatherbe,  J.— 
That  is  a  mistake.  I  have  noticed  the  same  mistake  in  several 
other  cases  where  there  is  no  authority  for  the  statement.* 

Eaton. — ^The  only  way  in  which  they  can  get  an  appeal 
here  is  by  the  Judge  stating  a  case  for  the  opinion  of  the 
Court,  which  he  has  no^  done.  In  Anderson  v.  Taylor  the 
party  could  get  an  appeal  by  filing  a  bond.  In  Thomas  v.  Ray, 
2  R.  &  G.,  185,  the  opinion  of  the  Court  was  asked. 

James,  J.,  after  recess. — We  have  been  in  consultation 
since  the  adjournment  of  the  Court.  The  Act  reads: — 
*<  Nothing  in  the  25th,  26th  and  29th  sections  of  the  Act 
hereby  amended  shall  be  construed  to  prevent  the  Judge  in 
his  discretion  allowing  an  appeal  upon  any  point  of  law  or 
practice  in  any  matter  argued  before  the  Court  or  Judge, 
although  the  amount  in  controversy  may  be  less  than  $40, 
such  point  of  law  to  be  sucQinetly  stated  by  him  for  the 
opinion  of  the  Court  of  Appeal,  and  the  Judge  is  hereby 
authorized  to  grant  such  appeals  in  his  discretion,  upon  such 


*  It  i*  tlwign  VRiined  by  the  B«pprter  tiwi  Um  optnloo  tnt  ddiveradii  oooctnptd  la  by 
Buch  of  their  lordships  as  do  not  express  their  dissent.  If  this  sssumption  is  correct  there  it 
authority  for  the  statement  referred  to.  If  not  it  is  impossible  to  say  what  is  the  deelsioii  off 
tlM  Court. 
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tomoM  as  to  secarity  or  otherwise  as  be  shall  aee  fit"  I 
believe  we  are  all  of  opinion  that  there  is  nothing  here  lo 
indicate  that  this  is  an  aj^Mal  sent  op  hy  the  Judge  in  his 
discretion.  It  appears  to  be  an  ordinary  appeal  against 
his  decision,  which  is  not  allowed  by  the  statute  in  cases  under 
#40.  There  is  nothing  4o  indicate  that  the  Judge  wished  us 
to  give  any  opinion  for  his  guidance.  It  should  appear  on  the 
face  of  the  paper  in  what  character  it  is  sent  up.  Somathing 
to  signify  whether  the  Judge  asked  or  required  an  opinion  of 
this  Court  upon  a  oMtter  of  law.    The  appeal  is  dismissed. 
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Before  UoDoviuo,  Jamm  and  Wbatbibbi,  JS, 

(3eeided  FO^nuuy  I5tk,  1889.) 

NegUffemo^—Cn^fUeimf  Mwidmoe^—Qemtnl  Verdict  nutained. 

PiiAiirriFF  bcoiigkt  sn  Mllon  affalnflt  4d!ttod»ot«  for  injury  to  her  laa[»K«  on  defendanW 
«bMunsbip,  eauawi  by  the  braaldDg  of  a  dummy,  or  side-light,  and  the  alleged  neffligenee  of 
4aieadanto'  Mrvaati.  Goniiotteg  evideme  waa  g^eo  on  the  queilton  ol  nngygfianit,  9mA  % 
Caaanl  vardlct  wm  found  for  the  |4aiQlUI»  which  the  Court  lefuoed  to  disturb. 

This  was  an  action  by  plaintiflT,  a  passenger  from  England 
by  the  S.  S.  Hibernian,  of  the  defendants'  line  of  steamships 
for  damages  for  the  loss  of  her  lugga^.  The  cause  was  tried 
before  Weatherbe,  J^  at  Halifax,  in  May,  1880.  The  goods 
in  question  were  damaged  by  the  breaking  of  a  ^  dummy/'  or 
covering  of  a  side-light,  in  consequence  of  which  water  was 
admitted  by  which  the  goods  were  destroyed,  and  evidence 
was  given  to  show  that  defendant's  servants  had  been  negli- 
gent. A  general  verdict  was  found  for  plaintiff  for  the  sum 
of  S44«. 

A  rule  was  granted  to  set  aside  the  verdict  as  being  against 
law  and  evidence  and  the  weight  of  evidence,  with  power  to 
the  Ck)urt  to  direct  a  nonsuit,  or  judgment  for  defendants,  with 
costs. 

Ritchie,  Q.  C.  for  rule. — This  case  was  previously  before  the 
Court,  and  is  reported  in  /  R.  dt.  0.,  477.  There  is  no  distinction 
between  the  case  now  and  then,  and  no  evidence  that  alters 
the  case  in  any  respect  from  what  it  was  when  the  last  verdict 
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"was  set  aside.  Our  evidence  is  stronger  now  than  it  was  on 
the  last  trial.  (Weatherbe,  J. — You  cannot  set  aside  the 
verdict  on  that  ground.)  The  plaintiff  can  only  succeed  on 
the  ground  of  negligence.  I  need  not  cite  the  ca.se8  on  this 
point  again.  They  are  all  reported  in  the  previous  case.  It 
is  expressly  agreed  between  the  pasaengers  and  owners  that 
the  latter  are  not  to  be  responsible  for  the  safe  keeping  of  the 
baggage.  We  might  be  responsible  for  gix)SA  negligence,  hut 
no  such  negligence  is  shown.  Under  18  <Ss  19  Vic.,  chapter 
119,  Qeneral  Passenger  Act,  passengers  must  take  tickets  in  a 
specified  form.  Mr.  Wood  did  not  show  himself  capable  of 
giving  evidence  in  regard  to  "dummies."  Dodsowy.  Orand 
Trunk  Railway  Company,  2  N.  S.  Dec.,  405. 

Tupper,  contra. — There  was  evidence  that  the  sea  had 
never  been  known  to  break  a  dummy  of  this  character,  and 
there  was  evidence  as  to  the  probability  of  the  accident  having 
occurred  while  the  vessel  was  leaving  the  Liverpool  dock.  The 
Chief  Justice  found  specially,  on  many  points,  on  the  previous 
trial.  Now  we  have  a  general  verdict  (Weatherbe,  J. — Mr. 
Bitchie  said  on  the  former  argument  that  if  the  dummy  was 
broken  and  the  defendants  allowed  it  to  remain  so  it  might  be 
different.  There  is  pretty  strong  evidence  that  that  was 
the  case.)  All  we  have  to  do  is  to  show  something  that  the 
verdict  may  rest  upon.  The  jury  had  a  great  deal  of  evidence. 
The  moment  we  prove  the  dumm}'  was  broken  it  raises  a 
presumption  of  negligence.  L.  JR.,  2  Q.  B.,  427,  428.  The 
supposition  that  the  dummy  was  broken  on  leaving  the  dock, 
which  is  the  only  probable  explanation,  is  consistent  with  the 
statement  that  no  water  entered  the  baggage  room  until  the 
vessel  was  some  days  out  of  port,  as  no  water  would  be  likely 
to  enter  until  the  vessel  was  out  of  the  Channel  and  entered 
rough  water.  As  to  burden  of  proof,  see  i.  JR.,  1  C.  P.  2).,  34. 
{Ritchie,  Q.  C, — That  case  was  reversed.)  Not  on  that  point. 
In  the  case  cited  and  the  subsequent  case  it  is  held  that  where 
a  common  carrier  wishes  to  limit  his  liability,  the  burden  is 
on  him.  9  U.  C.  Q.  B.,  599.  On  the  same  point  Davison  v. 
Manchester  Railway  Company,  5  L.  T.,  N.  S.,  682  \  Bwrke  v. 
Manchester  Railway  Company,  18  W.  R.,  694.  Both  these 
cases  decide  that  it  is  on  the  carrier  to  show  that  he  comes 
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within  the  limitation.  There  is  no  dispute  that  the  plaintiff 
was  a  passenger  per  line  and  had  a  ticket  The  defendants 
admit  this  and  set  up  the  condition.  6  M,  <k  8,,  150, 
Notice  is  not  binding  on  the  passenger  unless  brought 
to  his  attention.  (Weathekbe,  J. — Was  that  under  the 
Act  ?)  No,  but  there  is  nothing  in  the  Act  that  makes  it 
any  different.  (Weatherb'e,  J. — Does  not  the  Act  say  the 
exception  must  be  on  the  face  of  the  ticket  ?)  I  deny  that 
we  got  the  ticket.  There  is  no  evidence  to  show  we  did« 
(Weatherbe,  J. — They  must  produce  the  ticket  and  put  it  in 
evidence.  The  case  is  entirely  different  from  what  it  was 
before.)  Dodson  v.  Grand  Trunk  Railway  Company  has  no 
application* 

Ritchie,  Q.  C,  in  reply. — There  is  no  evidence  here,  putting 
the  ticket  to  one  side,  that  we  were  common  carriers.  We 
might  have  moved  for  a  nonsuit.  There  is  some  evidence  of 
a  ticket,  not  the  one  in  evidence,  but  it  is  not  shown  what  it 
is.  We  contend  that  the  ticket  which  forms  part  of  the 
deposition  was  put  in,  and  that  after  that  it  would  not  have 
been  open  to  us  to  move  for  a  nonsuit.  <Tou  cannot  take  one 
part  of  the  ticket  and  reject  the  rest.  The  vessel  would  be  in 
rough  water  twenty-four  hours  after  leaving  port 

Weatheebe,  J.,  (February  13th,  1883,)  delivered  the 
judgment  of  the  Court: — 

It  is  not  denied  in  this  ease,  as  I  understand  it,  that  if 
there  was  negligence  on  the  part  of  those  in  charge  of  the 
ship  or  luggage^  by  reason  of  which  the  damage  sued  for  was 
occasioned,  the  plaintiff  must  recover. 

When  this  cause  was  before  us  on  a  former  occasion, 
(i  R,  &  0.,  47H,)  the  verdict  had  been  found  on  these  grounds, 
viz.,  because  the  carpenter,  (Smith,)  was  guilty  of  neglect  in 
not  visiting  the  baggage  room,  and  that  the  injury  to  the 
dummy  was  the  result  of  imperfect  construction,  and  we  found 
that  the  injury  to  the  dummy  was  not  occasioned  by  the  ship 
striking  the  dock  in  Liverpool. 

There  is  nothing  to  indicate,  in  what  we  said  in  delivering 
judgment,  that  a  general  verdict  on  the  evidence  as  it  then 
stood,  and  before  the  introduction  of  evidence  on  the  second 
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trial,  would  not  have  been  sustained  by  a  majority  of  tl» 
Court.  The  learned  Chief  JusUee  was  for  sustaining  the 
rerdict,  and  I  based  my  opinion,  in  accord  with  the  learned 
Judge  in  Equity,  on  the  special  finding.  It  is  tme  that  from 
some  remarks  of  my  brother  Smith  it  might  have  been 
inferred  that  he  could  not  have  agreed  even  to  a  general 
Terdict    But  that  is  all. 

Kow  we  have  to  deal  with  a  general  verdiet,  and  I  think 
there  is  evidence  of  negligence  to  support  it.  Smith,  the 
carpenter,  swears  that  he  discovered  that  water  was  entering 
the  ship  and  injuring  the  luggage  on  the  third  or  fourth  day 
out.  And  although  it  is  contended  that  the  owners  ai-e  not  to 
be  responsible  for  any  damage  done  to  the  luggage  in  this  ease^ 
no  communication  is  made  of  the  discovery  of  sea  water  where 
the  trunks  were  stored  until  one  o'clock  of  the  sixth  day  out 
Then  we  have  evidence  of  a  knowledge  by  the  master  of  injury 
to  the  dummy  in  Liverpool,  which  we  are  told  by  defendants' 
counsel  is  contradicted.  All  this  evidence  was  for  the  jury, 
or  the  Judge  trying  the  cause  as  a  jury  under  our  statute,  and 
for  that  reason  I  think  the  verdict  cannot  be  disturbed  and 
the  rule  nisi  for  a  new  trial  should  be  made  absolute,  with 
costs. 

McDonald,  J.,  concurred. 

James,  J. — This  is  the  second  application  to  this  Court  to 
set  aside  a  verdict  for  the  plaintiff.  The  cause  was  formerly 
tried  before  Sir  W.  ToUNO,  C.  J.,  without  a  jury,  who  found 
for  plaintiff  for  $446,  and  the  argument  and  decision  on  a  rule 
nidi  to  set  aside  that  verdict  are  reported  in  1  B.  Jk  G,,  477» 
The  evidence  given  at  that  trial  is  not  before  me.  From  the 
statements  of  it  given  in  the  report,  by  the  counsel  and  the 
Court,  I  infer  that  it  was  so  far  different  as  to  render  it 
necessary  for  me  to  refer  briefly  to  that  given  at  the  last  triaU 
which  was  before  Weatberbe,  J.,  without  a  jury.  Verdict  was 
for  plaintiff  for  $446.  The  question  at  issue  is,  as  settled  by  that 
decision,  whether  the  damage  was  caused  by  tbe  perils  of  the 
sea  or  by  negligence.  There  is  direct  and  positive  evidence 
given  by  Smith,  the  ship's  oarpenter,  that  it  was  not  caused 
by  his  negligence,  and  if  that  can  be  believed  the  inju»*y  did 
not  happen  from  that  cause.    He  was  not  believed  on  tbe 
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former  trial  by  Sir  W.  Young,  G.  J.,  who,  after  the  argument, 
still  retained  the  same  opinion,  and  dissented  from  the  other 
Jud^tt.  There  is  not,  I  think,  sufficient  reason  for  discrediting 
Smith,  except  on  the  ground  of  the  evidence  given  by  Mf. 
Wood  of  what  he  heard  the  captain  and  oflScers  say,  which  is 
contradicted  oh  the  trial.  There  is  nothing  improbable  in 
what  he  says.  He  swears  that  he  discovered  the  damage  and 
found  that  the  dummy  was  broken  at  5  or  6  o'clock  in  the 
evening,  and  that  he  had  Seen  the  dummy  that  morning  at  10 
o'clock,  when  it  was,  as  far  as  he  could  perceive,  perfectly 
good.  It  is  extremely  improbable  that  this  dummy  had  been 
broken  so  as  to  let  in  the  water  during  the  whole  five  or  six 
days  the  vessel  had  been  out.  It  would  certainly  have  been 
discovered  before  that  had  such  been  the  case,  as  the  vessel 
would  have  been  flooiled  with  water  long  before.  And  if  it 
was  apparently  good  and  sufficiently  tight,  on  leaving  port,  to 
keep  out  the  water,  it  appears  to  me  it  may  have  remained  in 
that  condition  until  after  Smith  last  examined  it  at  10  a.  m., 
and  yet  have  become  broken  afterwards  on  the  same  day* 
When  Smith  discovered  that  water  was  coming  from  the 
steerage,  and  went  with  assistance  to  the  place  where  the 
the  baggage  was  injured,  the  water  was  rushing  at  every  roll 
of  the  ship  through  a  ten-inch  aperture.  A  very  short  time« 
under  these  circumstances,  would  suffice  to  damage  a  very 
large  quantity  of  baggage. 

On  the  other  hand,  the  evidence  is  exceedingly  strong  that 
this  accident  did  not  occur  from  the  perils  of  tne  seas. 
Captain  Wood,  an  experienced  and  competent  person,  says  ;  "  I 
don't  think  it  probable  that  the  dummy  could  be  broken  by 
the  action  of  the  sea  without  crushing  in  the  side  of  the  ship« 
It  might  be  possible.  I  don't  think  it  pOHsiLle.  It  was 
broken  by  some  hard  substance,  as  running  against  the  dock. 
The  dummy  would  be  stronger  than  any  other  part  of  the 
ship.  The  dummy  was  cast  iron  and  not  glass.  The  one  in 
question  was  a  temporary  one.  The  work  all  round  showed 
how  the  temporary  one  liad  been  put  in.  *  *  *  At  the 
time  of  the  year,  with  weather  not  extremely  heavy,  it  could 
not  be  possible  to  break  the  dummy  by  the  sea." 

Captain  Guildford,  who  has  been  in  command  of  steamers, 
both  of  wood  and  iron,  for  twenty-three  years,  and  is  familiar 
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i^ith  the  dummy  described,  saj's  ;  "  On  a  passage  from  Liver- 
pool it  would  be  impossible  for  the  action  of  the  sea  to  fracture 
such  a  dummy  as  was  described.  ♦  ♦  ♦  I  never  knew  a 
dummy  broken  by  the  sea.  ♦  ♦  ♦  I  don't  think  it  possible 
for  a  log  to  break  it.  It  might  be  if  a  log  was  dashed  against 
it." 

And  both  of  the  defendants'  witnesses  give  similar 
testimony.  Smith  says ;  "  We  had  a  little  rough  weather  from 
time  of  leaving  Queenstown.  ♦  ♦  I  have  b<^on  in  heavier 
weather  at  sea.  Have  never  known  a  dummy  broken  before 
in  such  weather."  And  Captain  Archer  says :  "  I  never  knew 
of  any  of  the  old  dummies  ever  to  have  been  broken  before." 

With  this  evidence  before  him,  I  think  the  learned  Judge 
was  perfectly  justified  in  finding  that  the  loss  was  not  caused 
by  the  perils  of  the  sea.  It  is  my  firm  belief  that  it  was  not. 
This  fact  has  been  found  for  the  plaintiff  by  two  Judges  in 
succession,  sitting  without  a  jury,  and  I  think  we  must  accept 
it  as  an  established  fact  in  the  case.  If  it  be  we  have  no  more 
to  do  with  the  condition,  which  only  covers  injuries  of  that 
character. 

The  most  probable  solution  of  the  fact  appears  to  me  to  be 
that  the  dummy  w&s  cracked  and  injured  by  collision  with 
the  dock,  either  in  going  into  the  dock  or  in  coming  out,  or 
perhaps  on  some  previous  voyage.  It  was  12  inches  in 
diameter,  of  cast  iron,* 2^  inches  thick,  with  a  hole  in  the 
centre  for  the  bolt  by  which  it  was  fastened  on  the  inside. 
It  was  put  on  from  the  outside,  and  the  rim  projected  over 
the  iron  plating  which  composed  the  side  of  the  vessel.  It 
might,  as  it  projected  outside  of  the  plating,  have  come  in 
collision  with  the  dock,  without  injury  to  the  vessel's  side, 
with  a  force  sufficient  to  crack  it  across,  and  yet  without 
sufficient  concussion  to  be  felt  in  so  large  a  ship ;  and  it 
would  be  held  together  and  kept  in  place,  and  the  crack  kept 
from  widening  or  letting  in  water  or  from  being  perceptible 
from  the  inside  by  the  rubber  washing  by  which  the  two 
pieces  were  hanging  together  when  the  injury  was  discovered, 
and  it  might  have  so  remained  for  weeks,  until  it  was  broken 
up  under  the  influence  of  the  rolling  of  the  ship.  It  is  very 
fortunate  that  the  actual  breakage  did  not  occur  when  the 
vessel  was  laboring  in  a  heavy  sea,  as  the  aperture  was  ten 
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inches  in  diameter,  and  even  nn  the  moderate  weather 
prevailing  at  the  time,  it  was  being  submerged  by  the  rolling 
of  the  ship,  and  the  carpenter  had  "  a  good  deal  of  trouble  in 
replacing  it,"  as  it  was  put  in  from  the  outside.  It  is  no 
wonder  the  owners  have  since,  owing  to  this  accident,  adopted 
the  newer  and  safer  dummy. 

This  solution  of  the  facts  saves  us  the  necessity  of 
impugning  the  good  faith  of  the  witnesses,  or  of  the  owners  or 
oflBcers  of  the  ship  ;  but  it  does  not  protect  the  defendant  from 
the  imputation  of  negligence,  and,  as  I  think,  very  gross 
negligence.  If  this  dummy  was  cracked  by  collision  with  the 
dock  in  coming  out  at  Liverpool,  the  officers  ought  to  have 
known  of  the  collision  ;  and  if  it  occurred  before  she  left  the 
dock,  it  ought  to  have  been  discovered  upon  a  thorough 
inspection  of  the  ship  before  leaving  port.  No  evidence  has 
been  given  of  such  an  inspection  having  been  held  in  this 
instance.  It  might  easily  have  been  given  had  such  an 
inspection  taken  place,  as  both  the  master  and  the  carpenter 
have  given  their  evidence,  and  they  must  have  known  the 
fact.  Can  it  be  possible  that  ships  of  the  class  of  the 
Hibernian^  carrying  so  many  precious  lives,  are  permitted  to 
cross  the  Atlantic  without  being  previously  thoroughly 
surveyed  ?  I  hope  not  At  least  there  is  no  such  evidence 
given  in  this  case,  and  I  think  its  production  was  necessary 
for  the  defendant's  interests,  to  shew  that  this  dummy,  the 
breakage  of  which  might  have  caused  the  loss  of  the  vessel  and 
all  on  board,  was  uninjured  when  she  left  the  port  of  Liverpool. 

I  am  of  opinion  that  the  rule  nisi  should  be  discharged 
with  costs. 
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CALDWELL  v.    THE  STADACONA  FIRE  AND    LIFE 
INSURANCE   COMPANY. 

BefoN  Smith,  Jambb  and  Wbathibbi,  JJ. 
(Decided  Fdtruary  WK  1^9i.) 

Amendment  of  Pleai  refuud  after   Verdkt  for  Plaintiff,  ^Waiver   required  hjf 
condition  to  be  in  writing. 

ArrsR  ft  oreneml  Terdtct  for  plaintiff  in  an  aollon  on  a  poller  of  insurance,  defendant 
Iho^ed  at  the  anniment  to  add  a  plea  letUng  up  the  defence  Hiat  the  action  had  nut  heott 
brought  within  six  months,  ai  required  hf  the  oondMoai  of  tbe  poUcy.  The  amendment  «■■ 
refused.    See  f  A.  <fr  Q.,  800. 

The  policy  of  insurance  contained  a  oondition  that  no  requirement  as  to  proofs  of  1o« 
Aould  be  waived  unless  in  writing .  lti«  prooH  ot  Iom  #ers  def«oMv«,  and  the  Court  held  that 
there  had  been  a  wairer,  bat  as  it  wa«  not  in  writing,  the  verdiot  was  set  aside. 

This  waJ?  an  action  brought  by  Samuel  Caldwell  and  Sarah, 
his  wife,  on  a  fire  insurance  policy  issued  by  the  defendant 
company,  the  loss,  if  any,  under  which  was  payable  to  Geot^ 
R.  Anderson,  of  Halifax.  The  writ  also  contained  a  count  in 
trover,  under  which  plaintiffs  claimed  damages  for  the  wrongful 
conversion  of  the  policy  to  their  own  use  by  defendants,  by 
which  plaintiffs  were  deprived  of  the  use  and  possession  of  it 
The  case  was  before  the  Court  on  two  previous  occasions— 
once  on  a  demurrer  to  defendants  pleas,  the  argument  on 
which  is  reported  in  1  R.  A  G.,  259;  and  again  on  appeal 
from  a  decision  of  the  Chief  Justice  at  Chambers,  refusing  to 
allow  an  amendment  by  adding  pleas.  This  appeal  is 
reported  in  S  K  A  (?.,  300.  The  policy  contained,  among 
others  the  following  conditions : — 

"  No.  2.  And  if  by  reason  of  such  alteration  or  addition, 
or  from  any  other  cause  whatever,  the  company  or  its  agents 
shall  desire  to  terminate  the  insurance  effected  by  this  policy, 
it  shall  V)e  lawful  for  the  company  or  its  agents^  so  to  do,  by 
notice  to  the  insured  or  his  representative,  and  to  require  this 
policy  to  be  given  up  for  the  purpose  of  being  cancelled, 
provided  that  in  any  such  case  the  company  shall  refund  to 
the  insured  a  rateable  proportion  for  the  unexpired  term 
thereof  of  the  premium  received  for  the  insurance. 

No.  8.  Damage  to  buildings  not  totally  destroyed  shall 
be  appraised  by  disinterested  men,  mutually  agreed  upon  by 
the  assured  and  the  company  or  its  agents,  and  where  merchan- 
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dice  or  other  personal  property  is  partially  damaged,  the 
assured  shall  forthwith  cause  it  to  be  put  in  as  good  order  as 
the  nature  of  the  case  will  let,  assorting  and  arranging  the 
various  articles  according  to  their  kinds,  and  shall  cause  a  list 
Or  inventory  of  the  whole  to  be  made,  naming  the  quantity 
and  cost  of  each  kind.  The  damage  shall  then  be  ascertained 
by  the  examination  and  appraisal  of  such  damage  on  each 
article  by  disinterested  appraisers  mutually  agreed  upon, 
whose  detailed  report  in  writing  shall  form  a  part  of  the 
proofs  required  to  be  furnished  by  the  assured,  who  shall  pay 
all  fees  and  expenses  incurred  in  the  substantiation  of  the 
claim.  A  copy  of  the  written  portion  of  this  policy  to  be 
given  in  the  affidavit  of  the  assured  in  all  cases. 

No.  9.  All  persons  insured  by  the  company  sustaining 
any  loss  or  damage  by  fire,  are  immediately  to  give  notice  to 
the  company  or  its  agents,  and  within  five  days  after  such  loss 
or  damage  has  occurred  are  to  deliver  as  particular  an  account 
of  their  loss  or  damage  as  the  nature  of  the  case  will  admit  of, 
and  make  proof  of  the  same  by  their  declaration  or  affirma- 
tion, and  by  their  books  of  accounts  or  such  other  proper 
evidence  as  the  directors  of  this  company  or  its  agents  may 
reasonably  require ;  and  until  such  declaration  or  affirmation, 
account  and  evidence  are  produced,  the  amount  of  such  loss, 
or  any  part  thereof,  shall  not  be  payable  or  recoverable ;  no 
profit  or  advantage  of  any  kind  is  to  be  included  in  such 
claim  ;  and  if  there  appear  fraud  in  the  claim  made  for  such 
loss,  or  false  declaring  or  affirming  in  support  thereof,  the 
claimant  shall  forfeit  all  benefit  under  the  policy. 

No.  11.  It  is  furthermore  hereby  expressly  provided  that 
no  suit  or  action  against  the  company  for  the  recovery  of  any 
claim  upon,  under  or  by  virtue  of  this  policy  shall  be  sustainable 
in  any  court  of  law  or  equity,  unless  such  suit  or  action  shall 
be  commenced  within  the  term  of  sixth  months  next  after  any 
loss  or  damage  shall  occur  ;  and  in  case  any  suit  or  action 
shall  be  commenced  against  the  company  after  the  expiration 
of  six  months  next  after  such  loss  or  damage  shall  have 
occurred,  the  lapse  of  time  shall  be  taken  and  deemed  as 
conclusive  evidence  against  the  validity  of  the  claim  thereby 
80  attempted  to  be  enforced 
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No.  12.  None  of  the  foregoing  conditions  or  stipulations, 
either  in  whole  or  in  part,  shall  be  deemed  to  have  been 
waived  by  or  on  the  part  of  the  company  unless  the  waiver 
be  clearly  expressed  in  writing,  by  endorsement  upon  this 
policy,  signed  by  the  manager  of  this  company  for  Canada." 

The  ninth  condition  was  set  out  in  plaintiff's  writ  as  the 
only  one  material  to  their  cause  of  action,  and  performance 
was  alleged. 

Defendants  pleaded,  among  others,  the  following  pleas  : — 

5.  And  for  a  fifth  plea  to  said  (fii-st)  count,  the  defendant 
company  says  that  the  said  insurance  was  effected,  and  the 
said  policy  applied  for  by  the  said  Samuel  Caldwell,  who  was 
then  owner  of  said  dwelling  house,  and  the  loss,  if  any,  under 
said  policy,  was  by  said  policy  made  payable  to  one  George 
R.  Anderson,  and  that  after  the  date  of  said  policy,  and  before 
said  alleged  loss,  the  said  Samuel  Caldwell  conveyed  all  his 
interest  in  said  dwelling  house  to  one  Thomas  Ba^'ers,  and  the 
plaintiffs  had  no  interest  therein,  and  sustained  no  loss  or 
damage  from  the  burning  of  said  dwelling  house  as  alleged. 

6.  And  for  a  sixth  plea  to  said  count,  defendant  company 
says  that  the  plaintiffs  did  not.  within  five  days  after  the 
alleged  loss  or  damage,  deliver  to  the  company  as  particular 
an  account  of  the  alleged  loss  or  damage  as  the  nature  of  the 
case  admitted,  according  to  the  said  conditions  in  that  behalf 
endorsed  on  said  policy. 

7.  And  for  a  seventh  plea  to  said  count,  defendant 
company  says  that  after  the  alleged  loss  and  damage,  the 
plaintiffs,  or  one  of  chem,  made  and  delivered  to  the  defendant 
company  a  false  and  fraudulent  account  of  the  alleged  loss 
and  damage,  as  and  for  such  account  as  is  mentioned  in  said 
conditions  endorsed  on  said  policy,  in  which  account  it  was 
represented  and  stated  that  the  loss  and  damage  sustained  bf 
the  said  plaintiff,  Samuel  Caldwell,  from  the  burning  of  the 
said  dwelling  house  were  to  the  amount  of  four  thousand 
dollars,  with  the  intent  to  induce  the  defendant  company  to 
pay  him  or  the  plaintiffs  the  said  amount  of  $4,000,  whereas 
the  said  dwelling  house  was  not  of  the  value  of  $4,000,  and 
was  not  damaged  to  that  extent,  and  the  said  Samuel 
Caldwell  did  not  sustain  damage  by  the  alleged  fire  to  that 
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amount,  as  plaintiffs  well  knew,  and  they  were  thereby  guilty 
of  fraud  in  making  the  claim  under  said  policy,  or  making 
false  declarations  or  affirmations  in  support  thereof  within  the 
meaning  of  said  conditions  endorsed  on  said  policy. 

8.  And  for  an  eighth  plea  to  said  count,  defendant 
company  says  that  in  the  application  for  insurance  mentioned 
in  said  policy,  the  said  plaintiff,  Samuel  Caldwell,  falsely 
represented  that  the  said  dwelling  house  cost  and  was  of  the 
value  of  $6,000,  when  in  truth  it  cost  him  only  about  $3,000, 
and  was  not  worth  more,  which  was  well  known  to  said 
plaintiffs,  and  by  such  false  representations  and  fraud  of  the 
plaintiffs,  or  one  of  them,  the  defendant  company  was  induced 
to  make  said  policy. 

10.  And  for  a  tenth  plea  to  said  count,  defendant 
company  says  that  before  the  alleged  loss  or  damage,  the 
defendant  company,  by  notice  to  the  plaintiffs  or  their  repre- 
sentative, terminated  the  insurance  effected  by  said  policy,  in 
accordance  with  the  said  conditions  endorsed  thereon. 

11.  And  for  an  eleventh  plea  to  said  count,  defendant 
company  says  that  before  the  alleged  loss  or  damage  the 
defendant  company  terminated  the  insurance  effected  by  said 
policy,  and  the  plaintiffs  delivered  up  the  said  policy  to  the 
defendant  company  to  be  cancelled,  and  it  was  cancelled 
accordingly  before  said  alleged  loss. 

13.  And  for  a  thirteenth  plea  to  the  second  count  of 
plaintiff's  writ,  the  defendant  company  says  that  said  company 
did  not  convert  to  their  own  use,  or  wrongfully  deprive  the 
plaintiffs  of  the  use  and  possession  of  the  said  policy. 

14.  And  for  a  fourteenth  plea  as  to  said  second  count, 
defendant  company  says  that  the  said  policy  is  not  the 
property  of  the  plaintiffs,  but  of  the  defendant  company. 

Plaintiffs  having  obtained  leave  from  a  judge  replied,  join- 
ing issue  on  defendants  pleas,  and  then  as  follows : — 

2.  And  for  a  second  replication  to  the  fifth  plea  by  like 
leave,  plaintiffs  say  that  they  or  one  of  them  was  at  the  time 
of  their  making  said  insurance  the  owner  of  said  house  and 
premises,  and  although  the  said  building  and  premises  were 
afterwards  formally  conveyed  to  one  Thomas  Bayers,  yet 
before  the  said  loss  the  said  Thomas  Bayers  reconveyed  the 
same  to  the  said  Sarah  Caldwell,  then  and  still  being  the  wife 
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of  the  said  plaintiff  Samuel  Caklwell,  and  the  said  Sarah 
Caldwell  from  theneeforth  and  from  the  making  of  said  policy, 
and  until  and  at  the  time  of  the  said  fire  and  the  said  loss  was 
the  owner  thereof  and  interested  therein. 

3.  And  for  a  third  replication  by  like  leave  to  the  siicth 
plea,  plaintifl^  say  that  ihe  defendants  before  action  lirou^ifht, 
waived  and  dispensed  with  all  necessity  on  the  part  of  the 
plaintiffs,  to  make  or  furnish  any  further  or  more  particular 
account  of  said  loss  than  had  already  been  furnished  by  said 
plaintiffs  to  the  said  company. 

4.  And  for  a  fourth  replication  to  said  sixth  plea,  plain* 
Mff*8  by  like  leave  further  say,  that  they  did  furnish  to  the 
said  defendants,  due,  proper  and  sufficient  proofs  of  loss  con« 
taining  as  particular  an  account  of  the  said  loss  or  damage  as 
the  nature  of  the  case  admitted,  which  proof  said  defendant 
company  accepted  and  received  as  sufficient  compliance  with 
the  conditions  in  said  sixth  plea  referred  to,  and  thereby 
relieved,  exonerated  and  discharged  the  said  plaintiffs  from 
furnishing  any  further  or  other  proof  of  said  loss  or  damage. 

5.  And  for  a  fifth  replication  to  said  sixth  plea  by  like 
leave,  plaintiffs  say  that  the  defendants  by  their  duly  authorized 
agent  in  that  behalf,  for  divers  good  and  sufficient  considera- 
tions in  that  behalf,  waived  and  dispensed  with  all  necessity 
on  the  part  of  plaintiffs  to  furnish  to  said  defendants  within 
five  days  after  said  loss,  as  particular  an  account  of  said  loss 
or  damage  as  the  nature  of  the  case  admitted,  and  otherwise 
exonerated  and  relieved  the  plaintiffs  from  compliance  with 
the  condition  referred  to  in  said  sixth  plea,  i^nd  plaintiffs 
further  say  that  in  accordance  with  such  waiver  and  release, 
the  defendant  company  accepted  and  received  as  sufficient  ia 
that  behalf  the  account  of  said  loss  furnished  to  them  by  the 
plaintiffs  within  a  reasonable  time  after  said  loss  occurred, 
and  said  defendant  company,  after  receiving  said  proof  of 
loss  and  said  account,  notified  the  plaintiffs  that  they  disputed 
and  would  resist  the  payment  of  said  loss,  solely  upon  the 
ground  that  the  said  policy  had  been  cancelled,  whereby  and 
by  reason  of  said  defendants  having  limited  their  defence  to 
the  said  alleged  cancellation,  and  by  not  setting  up  that  said 
account  or  proofs  of  loss  were  insufficient,  or  were  not  furnished 
in  time  or  in  accordance  with  the  conditions  in  said  sixth  plea 
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referred  to,  they  waived  all  right  on  their  part  to  set  up  as 
a  defence  to  this  action  anj  want  of  or  defeat  in  point  of 
form,  sufficiency  or  time,  in  said  proofs  of  loss. 

Defendants  joined  issue  .on  plaintiffs'  replications,  and  for 
a  second  rejoinder  as  to  the  second,  third,  fourth  and  fifth 
replications,  said  that  the  alleged  waivers  were  not  clearly 
4»xpressed  in  writing  by  endorsement  on  said  policy,  signed  by 
the  manager  of  said  eompany  for  Canada,  as  required  by  the 
^WAditions  endorsed  on  said  policy. 

Plaintiffs  joined  issue  on  the  second  rejoinder,  and 
vurrejoined  as  foUowi  :-^ 

And  for  a  second  sunrejoinder  to  tho  defendants'  said 
second  rejoinder,  plaintiffs  say  that  the  defendants,  at  the  time 
of  the  happening  of  the  loss  of  the  premises  in  the  declaration 
mentioned,  were  in  possession  of  the  policy  of  insurance  Iq 
this  action  declared  on,  and  kept  and  detained  the  said  policy 
ever  since,  and  refused  to  deliver  up  the  same,  although  thQ 
plaintifls  demanded  the  same  within  the  time  limited,  to  make 
and  give  the  proofs  of  loss  herein,  and  for  the  purpose  of 
enabling  the  plaintiffs  to  make  and  furnish  the  said  proofs, 
mid  plaintiffs  were  not  aware  of  the  conditions  on  said  policy 
endorsed*  requiring  waivers  of  proof  of  loss  to  be  in  writing 
endorsed  on  said  policy,  and  signed  by  the  manager  of  the 
defendant  company  for  Canada,  and  they  were  prevented  by 
reason  of  the  wrongful  detention  of  said  policy  by  tb^ 
defendant  company  from  acquiring  knowledge  of  the  said 
conditions,  and  from  complying  therewith. 

The  cause  was  tried  at  Halifax,  before  Mr.  Justice  James. 
It  appeared  from  the  evidence  that  the  property  was  insured 
in  the  defendant's  office  by  George  R.  Anderson,"  acting  for 
and  on  behalf  of  Samuel  Caldwell,  ^one  of  the  plaintiffs. 
Subsequently  to  the  issuing  of  the  policy,  the  agent  of  the 
company,  Greer,  acting  under  instructions  from  the  company, 
mailed  the  following  notice  to  policy-holders : — 

Halifax,  June  28,  1877. 
Mr. 

I  have  to  inform  you  that  the  Stadacona  Insurance 
Company  has  ordered  me  to  notify  policj'-holders  to  insure 
elsewhere,  as  the  company  has  decided  to  wind  up.    You  will 
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therefore  take  notice  that  your  policy  of  insurance  is  cancelled 
from  this  date.  Unearned  premiums  will  be  returned  here- 
after. 

Tours,  fee, 

G.  M.  Greer, 

Agent. 

A  copy  of  this  circular  was  sent  to  Anderson,  who  received 
it  on  the  day  on  which  it  was  dated,  and  on  the  same  day 
took  the  policy  to  Greer,  and  left  it  with  him.  A  few  days 
afterwards,  and  while  the  policy  was  still  in  the  hands  of 
Greer,  the  building  insured  was  destroyed  by  fire.  The 
evidence  as  to  the  circumstances  under  which  the  policy  was 
left  with  Greer  was  as  follows  : — 

George  M.  Greer,  agent  of  defendant  company, — Remember 
fire.  Was  agent  then  and  for  about  two  months  after.  I  was 
then  and  am  still  agent  of  Western  Insurance  Company. 
There  was  a  Board  of  Local  Directors  foi  defendant  company. 
John  S.  Maclean  and  H.  H.  Fuller  were  two  of  them.  I  issued 
this  policy,  I  think.  I  sent  it  to  Mr.  G.  Anderson.  Just 
before  fire  on  30th  June,  1877,  I  obtained  the  policy  from 
Mr.  Anderson's  own  hands.  I  sent  him  a  notice  on  28th.  He 
came  to  my  ofiice  with  this  and  two  other  policies,  and  said, 
**  Put  those  in  the  Western."  That  was  all  he  said.  It  was 
not  put  in  Western  before  fire.  Gave  no  receipt  or  policy, 
and  received  no  premium.  Made  no  contract.  This  was  the 
only  conversation  with  him  before  the  fire.  No  conversation 
with  Caldwell  until  after  fire.  Sent  no  notice  to  Caldwell  same 
as  I  did  to  Anderson  above  mentioned.  Did  not  know  Caldwell 
in. the  transaction,  but  knew,  of  course,  that  his  name  was  in 
policy,  and  .who  he  was.  Immediately  after  the  fire  all  the 
papers  in  my  possession  were  sent  to  head  ofiice  at  Quebec. 
After  fire  M.  H.  Richey 'called  and  asked  for  policy  ;  Anderson 
came  also  and  demanded  it.  Caldwell  was  with  him.  I 
asked  local  board  after  fire  if  I  should  give  it  to  them,  and 
they  referred  me  to  head  office.  I  applied  by  writing  to  head 
office.  They  did  not  answer,  but  the  manager  came  down. 
I  submitted  all  the  facts  to  him,  and  asked  him  if  I  should 
give  up  the  policy,  and  he  said,  "  we  must  hold  on  to  it  and. 
not  give  it  up."    His  name  was  George  J.  Pyke.    He  took  it 
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vway  with  him,  and  I  never  -saw  it  until  to-day.  1  think 
the  only  ground  tirged  was  that  it  was  transferred  to 
the  West-em.  Pyke  said  to  ime  "we  are  not  liable,  it  is 
transferred  to  the  Western^*  or  to  that  eJffect  The  company 
•did  not  olgeet  to  the  proofs  of  loss.  I  don't  remember  if  the 
proofs  ^f  loss  came  to  «me  before  Pyke  left.  He  was  dft  and 
•on  here  a  few  weeks  after  the  fire.  The  St.  John  fire  was 
28th  June,  I  received  the  proofs  of  loss  and  did  not  object 
to  them.  I  know  ^f  no  other  olgection  except  the  transfer. 
My  agency  -continued  a  month  or  two  months  after  proofs 
were  received.     I  made  no  olgection  to  them. 

Cras8-€X€Mnined  by  Mr,  Hitiihie,^-!  had  no  instructions 
from  the  office  in  reference  to  this  daim.  I  di€l  notand'could 
not  cemmuoioate  to  insured  that  the  claim  woold  foe  paid.  I 
made  no  statement  to  Anderson  or  M.  H.  Riche}^  as  to  proofs 
'of  loss,  whether  sufficient  or  not-;  had  not  authority  to  do  so. 
Anderson  said  it  cost  Mr.  Fishwiok  96,000.  I  sent  Anderson 
«  notice,  of  which  this  is  a  cc^y.  He  brought  the  policy  in 
•answer  to  this  note  on  80th  ^une.  The  two  other  policies  were 
in  the  Stadacoaa.  I  did  not  give  him  receipts  in  the  Western 
hecaiise  1  had  no  blank  forms  kf t.  They  were  changing  so 
fast  that  day  that  I  got  out  of  receipts.  The  Western  ref ased 
to  take  ene  policy.  I  had  made  no  return  of  this  application 
before  the  fire.  The  interim  receipt  binds  the  office  unti4  it 
is  refused  by  the  eorapany.  I  would  have  given  a  receipt  if 
I  had  had  receipts.  I  told  Anderson  I  wou'id  put  Jt  in  the 
Western.  I  received  the  proof  of  loss  the  day  it  is  dated 
(20th  July)  or  soon  after.  Conversed  with  CaldweU  after  the 
£re  about  cost  of  the  house.  I  took  a  memo,  of  what  he  said 
•at  the  time.     He  said  the  whole  cost  to  him  was <about  92,800. 

Be-exa/mined,'^!  got  receipts  ^af terwaixls,— ^aflter  the  house 
was  burnt  down.  The  office  never  asked  to  accept  risk  on 
that  account.  I  assume  Andei^on  came  in  "consequence  of 
notice,  because  he  came  with  the  policies,  as  others  did.  I 
sent  the  notices  in  envelopes,  and  sent  them  by  ray  boy  to  the 
post  office.  I  and  ray  two  or  three  clerks  put  in  the  notices, 
and  addressed  thera,  and  put  oh  the  stamps.  There  were  800 
m  900.  Can't  say  I  mailed  one  of  them.  When  he  brought 
the  policies  there  was  no  return  premium  paid,  nor  at  any 
o 
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time  to  my  knowledge.  Return  premiums  were  paid  twelve  or 
eighteen  months  after.  Can't  say  Anderson  got  any.  The  only 
reason  for  sending  the  notices,  so  far  as  I  know,  was  that  the 
company  were  in  financial  difficulties.  But  for  that  we  would 
have  continued  the  risk.     We  thought  it  a  good  risk. 

George  R.  Anderson. — I   received   this  circular  June  28, 
1877,  and  on  same  day  I  took  the  policy  there, 
there. 

Cross-examined  by  Mr.  Righy. — I  insured  premises  under 
authority  of  Caldwell,and charged  himpremium.  Never  author- 
ized me  to  surrender  policy.  Never  agreed  to  surrender  it, 
I  left  policy  with  Greer  to  enable  him  to  take  description  of  the 
property,  not  for  purpose  of  surrendering  it.  Never  informed 
Caldwell  up  to  time  of  fire  of  the  notice  I  had  received. 
After  fire,  probably  next  month,  called  on  Greer  with 
Caldwell.  I  told  him  he  held  policy  in  trust  for  Caldwell  and 
me.  I  demanded  it  first,  and  he  refused  to  give  it  up.  No 
return  of  premium  offered  me  before  action.  I  received  this 
paper  from  Greer  9th  April,  1878.  Before  that  I  received  no 
oft'er  of  return  premium.  When  I  applied  for  insurance  had 
conversation  with  Greer  as  to  value.  Told  him  Fishwick 
estimated  cost  at  $6,000,  that  I  wished  value  to  be  fixed  upon 
and  no  fault -found  afterwards,  and  he  had  better  consult  some 
of  his  directors.  He  came  back  same  day>  said  he  had  seen 
Maclean  and  Fuller  in  reference  to  value,  and  they  would  take 
the  risk.  I  told  him  I  had  a  valuation  made  by  two  parties 
before  lending  my  money,  (I  lent  $4,500,)  and  they  had  valued 
house  at  $4,000  and  land  at  $2,000. 

Re-eocamined  by  Mr.  Ritchie, — I  told  Greer  when  I  got 
notice  he  was  acting  unfairly  by  compelling  us  to  change  the 
policies  on  a  half  holiday.  I  said  I  must  have  them  changed. 
He  said  the  Western  was  the  best  office  in  Canada.  I  told 
him  I  would  leave  the  policy  for  him  to  get  the  description. 
I  did  not  get  the  other  Stadacoua  policies  back.  Did  not  ask 
for  them.  I  am  positive  I  told  Greer  I  left  policies  for  him 
to  get  description. 

M.  H.  Richey,  awom. — Was  retained  to  collect  the 
insurance  after  fire.  Immediately  after.  Waited  at  once  on 
Greer  to  ascertain  position,  as  policy  was  not  in  the  hands  of 
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plaintiff,  and  found  that  Greer  had  already  notice  of  loss.  ^  He 
said  he  supposed  I  had  called  on  him  in  reference  to  that.  I 
^ve  him  notice.  Asked  him  if  he  had  policy.  He  said  he 
had.  I  asked  him  to  give  it  to  me  to  make  the  necessary 
proofs.  He  declined  to  do  so  without  communication  with  his 
directors,  and  requested  me  to  wait,  as  there  was  no  necessity 
for  my  doing  so.  At  his  request  I  delayed  making  any  proofs 
until  he  should  communicate  with  his  directors.  I  called  very 
shortly  again,  and  was  informed  by  him  that  the  directors 
here  would  not  authorize  delivery  without  communicating 
with  the  head  office  at  Quebec.  I  called  frequently  to  ascertain 
the  decision  of  the  head  office  and  received  no  satisfactory 
answer,  until  finally,  thinking  sufficient  time  had  been  afforded, 
I  put  in  such  proof  as  I  could  without  the  policy.  I  did  not 
put  the  proof  in  before  because  I  was  awaiting  the  decision  of 
head  office,  whether  the  defendant  company  would  return  the 
policy  to  us  or  not,  or  whether  the  transfer  of  the  risk  to  the 
Western  was  effected.  I  did  not  receive  payment  of  the 
claim  ;  payment  was  refused  on  the  ground  that  the  company 
had  ceased  to  be  liable,  not  on  any  other  ground. 

Croas-eocamined. — I  think  I  went  to  office  the  next  day  « 
after  the  fire.  I  went  immediately.  Can't  be  positive 
whether  it  was  next  morning  or  not.  I  went  as  soon  as  I  was 
spoken  to.  I  don't  think  I  applied  to  Mr.  Greer  for  copy  of 
condition  of  policy.  Proof  could  have  been  put  in  at  once  as 
well  as  it  was  put  in  afterwards.  I  suppose  I  might  have 
seen  a  similar  policy.  Greer  gave  me  a  reason  for  not  paying 
loss.  He  told  me  why  loss  was  not  paid.  In  our  first  conver- 
sation he  did  not  say  policy  would  not  be  paid.  I  think  the 
first  distinct  refusal  to  pay  that  I  had  was  contained  in 
a  note  from  Fuller,  about  end  of  November  or  beginning  of 
December.  Can't  say  that  Greer  ever  told  me  positively  that 
loss  would  not  be  paid.  Greer  asked  me  to  delay  putting  in 
proofs.  He  said  I  had  better  wait  until  he  bad  corresponded 
•with  the  company.  The  ground  of  delay  was  largely  to  hear  ' 
•whether  the  Western  would  recognize  the  claim,  so  as  to  know 
what  company  to  put  it  into.  Had  no  conversation  with 
Fuller  until  long  after  proofs  were  put  in.  I  cannot  find  the 
note    fuller  sent  me.    It  was  an  extract  from  a  letter  he 
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had. received.  Had  an  interview  with  Fuller  and  Maclean 
after  proofs  in.  They  did  not  tell  reason  of  refasal. 
No  refusal  was  made  at  that  time.  Fuller's  note  was 
afterwards.  Had  no  further  conversation  with  Maclean.  I 
don't  remember  seeing  the  circular.  I  understood  from 
Anderson  that  he  got  the  circular.  I  was  under  the  impression 
that  a  much  longer  time  was  allowed.  I  don't  think  I 
received  any  intimation  whatever  that  only  five  days  were 
allowed.  I  can't  swear  whether  I  was  aware  within  five  days 
whether  proof  was  to  be  put  in  within  five  days  or  not  I 
had  never  seen  a  policy  that  allowed  so  short  a  time.  Having 
given  notice  of  action  to  Greer,  I  was  waited  on  by  Fuller  and 
Maclean  as  directors  of  the  company.  They  told  me  I  need 
not  be  afraid  of  my  client  losing  his  claim ;  that  their 
company  would  not  see  me  lose  it,  and  that  they  considerd  the 
Western  liable.  I  told  them  I  considered  the  Stadacona 
liable,  and  had  so  advised  my  client ;  but  as  the  question  was 
between  the  two  companies,  if  they  would  give  me  a  guarantee 
I  would  proceed  against  the  Western  at  their  request.  They 
left  to  communicate  with  their  company,  and  the  extract 
Fuller  sent  us  was  the  answer, 

A  nonsuit  was  moved  for  on  the  grounds  following : 

1.  Anderson  should  have  been  plaintiff. 

2.  Policy  cancelled  under  condition  2. 

3.  No  interest  in  plaintiffs.     Caldwell  had  conveyed. 

4.  9th  condition  not  complied  with.  Proof  not  put  in 
in  time. 

5.  None  of  these  conditions  can  be  waived, — waiver  not 
in  writing. 

6.  Under  11th  condition,  six  months  a  bar;  action  not 
brought  for  a  year  and  more. 

7.  Under  9th  condition,  affidavit  of  Caldwell  not  true  as 
to  ownership,  also  as  to  amount  of  loss. 

The  learned  Judge  declined  to  nonsuit,  and  found  a  general 
verdict  for  -plaintiff  for  the  amount  claimed,  with  interest. 
Defendant  took  a  rule  to  set  the  verdict  a*side  as  against  law 
and  evidence  and  upon  the  points  taken  upon  motion  for  nonsuit. 

Attorney-General,  in  support  of  rule,  renews  the  motion 
made  on  the  first  day  of  term  to  add  a  plea  that  the  action 
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was  not  brought  within  six  months,  and  cites  Harrison's 
Com.  Law.  Proc,  Act,  321,  and  cases  there  cited.  We  are 
entitled  to  amend  on  affidavit  after  verdict.  There  is  no  case 
on  this  point,  except  the  general  principle  in  regard  to  amend- 
ment. There  was  an  application  to  amend  outstanding  at  the 
trial.  (Smith,  J. — I  think  it  would  have  been  better  if  you 
had  applied  for  the  amendment  at  the  trial.  If  the  Judge 
then  refused  it  that  ujight  be  a  good  answer  to  the  objection.) 
The  fact  was  brought  to  his  attention  that  there  was  an 
application  outstanding*  (The  Court,  after  conference, 
declined  to  allow  the  plea  to  be  added.) 

We  rely  on  the  pleas  of  want  of  interest,  false  account  of  the 
loss,  misrepr^ntation  of  the  cost,  cancellation  of  the  policy, 
and  notice  under  the  condition  of  the  policy.  The  insurance 
was  effected  on  the  10th  August,  1875.  The  plaintiff  transferred 
his  interest  to  Thomas  Byers  on  the  7th  February,  1876,  who 
re-conveyed  to  Sarah  Caldwell,  the  wife  of  the  plaintiff,  who, 
at  the  time  of  the  loss,  merely  held  under  his  wife.  The 
house  was  burned  in  July,  1877.  This  interest  of  the  plaintiff 
would  not  have  enabled  him  to  insure  in  bis  own  name.  It 
was  a  material  change  in  the  risk.  {Meagher ,  Q.  0, — That  is 
not  pleaded.)  We  contend  also  that  the  action  should  have 
been  brought  by  Mr.  .George  R.  Anderson,  the  insurance 
having  been  effected  for  his  benefit  The  proofs  of  loss  were 
insufficient  in  respect  of  the  time  when  they  were  given,  and 
the  jBkbsence  of  the  certificate  required  by  the  policy.  The 
company  had  the  right  to  terminate  the  policy  at  any  time 
during  its  currency  under  the  conditions,  and  did  so  by 
notifying  Mr.  Anderson.  They  had  lost  heavily  on  account  of 
the  Quebec  fire,  and  being  unable  to  pay  further  losses,  deter- 
mined to  wind  up  their  business,  paying  unearned  premiums^ 
Anderson  surrendered  his  policy  to  Mr.  Greer,  who  was  agent 
of  the  Western  company  and  of  the  Stadacona,  for  the  purpose 
of  having  a  policy  drawn  up  in  the  former  company.  1  think 
an  action  would  be  sustainable  against  the  Western  company 
for  not  giving  a  policy,  as  it  seems  to  me  there  was  a  contract 
with  that  company  for  insurance,  and  Mr.  Greer  had  the 
nnearned  premium  in  his  hand.  (Weatherbe,  J. — It  was  a 
most  dishonorable  thing  on  the  part  of  the  Western  company 
and    their    agent.     Smith,  J. — I    suppose    the    agent    was 
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constrained  to  act  as  he  did  by  the  company.  James,  J. — 
The  people  should  protect  themselves  by  refusing  to  insure  in 
the  Ontario  companies.)  I  think  the  case  of  the  plaintiflfhere 
against  the  Western  compan}-  is  stronger  than  the  plaintiff's 
case  in  Robertson  v.  Dudman,  1  R.  &  C,  50.  The  only  thing 
Greer  required  to  do  to  bind  his  company  was  to  fill  up  the 
receipt  for  premium,  and  the  only  reason  why  he  did  not  do 
this  was  that  he  had  run  out  of  blanks,  The  contract  was 
complete.  On  the  point  that  the  action  should  have  been 
brought  by  Anderson,  see  Brush  v.  The  jEtna  Insurance 
Company,  1  Oldright,  459.  As  to  insufficiency  of  proof  of 
loss,  17  U.  C,  Q.  5.,  327;  3  K  <b  0.^  119,  176. 
(Weatherbe,  J. — It  is  admitted  that  it  was  not  in 
time.  The  answer  is  that  it  was  waived.)  Under  the  policy 
there  could  be  no  waiver  unless  endorsed  in  writing  on  the 
policy.  ^8  U.  C,  Q.  5,  316;  IS  U,  C\  Q,  J5,  237  ;  ^6  U.  C,  Q,  A, 
119 ;  5  A,  <k  E.,  58,  Leaving  Mr.  Anderson  out  of  the 
question,  the  plaintiff^  can  only  recover  in  right  of  his  wife. 
^  Bennett,  60.  The  allegation  and  proof  is  that  Caldwell  and 
bis  wife  were  both  interested,  while  the  contract  is  made  with 
only  one  of  them. 

Meagher,  Q.  C,  contra,  cites  1  ft.  <t  G.,  159,  and  43.17.  C,  Q.  B. 
556.  The  latter  case  is  an  authority  on  the  point  that  the 
case  need  not  have  been  brought  in  the  name  of  Anderson,  and 
was  properly  brought  in  that  of  Caldwell.  (Weatherbe,  J. — 
I  don't  see  how  a  party  can  sue  without  showing  an  interest, 
still  less  where  he  shows  he  has  no  interest.)  In  ^8  IT,  C,  Q.  B., 
the  condition  was  not  as  to  proof  of  loss,  but  as  to  the  subject 
matter  of  the  insurance.  Here  the  local  board  of  directors 
have  expressly  promised  to  pay,  and  they  are  estopped ;  after 
having  promised  to  pay,  it  is  not  open  to  them  to  turn 
round  and  say ;  "  You  have  not  given  us  proof  of  loss." 
(Weatherbe,  J. — The  promise  is  conclusive  in  your  favor  if 
it  is  in  writing.)  Then  there  is  no  such  thing  as  estoppel 
by  conduct.  It  was  impossible  to  make  proofs  of  loss,  &c., 
without  having  the  policy.  The  company  confined  their  objec- 
tions to  the  ground  that  the  policy  had  been  cancelled.  They 
*did  not  object  to  paying  on  the  ground  that  there  were  no 
proofs  of  loss.  (Weatherbe,  J. — You  never  requested  to 
have  the  policy  endorsed.)     The  company  asked  us  to  delay 
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putting  in  proofs.  It  was  a  trap.  (Weatherbe,  J. — Tt  was 
^  trap  you  agreed  should  be  set  Under  th-e  policy  every 
waiver  must  be  in  writing.  James,  J. — Cannot  the  company 
€stop  themselves  from  taking  advantage  of  the  failure  to  put  in 
proofs.  Aftomey-GenemL — Not  und^er  the  clause  of  the  policy 
which  requires  the  estoppel  to  be  in  writing.  James,  J. — 
As  to  the  failure  to  put  in  proofs  under  the  clause  it  only  says 
that  until  they  are  put  in  they  cannot  sue.  Weatherbe,  J. — 
Why  are  the  five  days  required  ?  Attomey-Oeneral. — The  five 
days  are  required  in  order  that  investigation  may  be  had  at 
once.)  It  is  not  a  condition  precedent  that  it  is  to  be  given 
within  five  days.  We  admit  it  is  a  condition  precedent  that  it 
is  to  be  given  before  action.  The  plea  only  raises  the  issue . 
as  to  the  "  particular  account,"  not  as  to  its  being  given  within 
five  days.  Cites  Chirke,  212,  236  ;  17  Grant,  213,  as  to  giving 
iiDtice.  If  we  are  not  entitled  to  recover  for  the  loss,  we  are 
at  all  events  entitled  to  recover  under  our  count  in  trover  for 
the  policy.  We  are  entitled  to  recover  damages  to  the  amount 
we  could  have  recovered  under  the  policy.  Mayne  on 
Damages,  294.  We  are  in  the  same  position  as  a  party  seeking 
to  recover  a  promissory  note  or  a  bank  pass  book.  10  M.  <k  TT., 
576.  As  to  waiver  see  Clarke,  141 ;  7  Or  ant,  130 ;  .?  Bennett, 
210;  Ji,  B.  A  P^  438;  -^  Bennett,  741,  742.  (Smith  and 
Weatherbe,  JJ- — There  is  undoubted  proof  of  waiver  here ; 
but  it  should  have  been  in  writing  under  a  condition  of  the 
policy.)  As  to  the  damages  being  excessive  under  the  trover 
count,  there  is  no  such  ground  taken  in  the  rule,"  As  to 
plaintiff's  right  to  recover  after  parting  with  the  property, 
Clarke,  63;  S  A.  <b  E,,  278-9;  «  Bing,  K  C,  771.  Cites 
Bates  Digest,  sections  36  and  41 ;  Id,  p.  620,  and  following 
pages  as  to  preliminary  proofs. 

Attomey-Oentral,  in  reply. — Plaintiffs  cannot  recover 
damages  in  trover,  because  it  appears  in  evidence  that  the  policy 
would  not  hav«  been  available  to  them  to  recover  anything 
imder  it;  therefore  they  are  not  entitled  to  damages  for  with- 
holding it.  On  that  point  3  Moore  P.  C,  247.  The  contract 
«ras  not  with  Sarah  Caldwell  at  all,  yet  she  is  one  of  the 
plaintifls  who  have  a  verdict  here.  (Weatherbe,  J. — ^She 
may  be  entitled  to  this  paper,  to  have  an  assignment  of  the 
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policy:)  If  any  one  were  entitled  to  it  ia  that  way^  it  would 
be  Andei*son.  If  it  was  not  proved  that  the-  demand  for  the- 
policy  was  made  within  five  days,  the  trover  count  does  not 
avail.  (Weatherbe,  J. — But  he  may  be  entitfed  to- his  policy 
even  if  it  had  expired.)  If  plaintiffs  were  entitfed  to  a  cent^ 
and  got  $4,000,  we  should  have  liberty  to-  amend  our  rule. 
Under  the  second  condition  of  the  poMcy,  defendants  are- 
entitled  to  cancel  the  policy  by  notice,  and  to  liave  possession 
of  the  policy.  Under  this  poliey  Anderson  was  the  person 
beneficially  interested  and  the  party  entitled  to  notiee.  I 
submit  that  trover  will  not  Me  in  the  ease  of  deeds  and  other 
documents  whieh  eannet  be^  converted  to  m  noftn's  use*. 
Negotiable  instruments  may  be  converted  to  a  manls  use. 
The  case  cited  by  the  other  side  from  jfS'  IT.  C.  ^  R,  in  that 
of  a  policy  on  goods,,  different  from  this,  where  the  mortgagee 
of  a  house  is  the  party  entitled  to  recover.  The  necessity  of 
waiver  being  in  writing  is  pleaded  by  us,  and  siknply  traversed 
by  plaintiff.  If  the  12th  condition  were  not  there,,  the 
conditions  cannot  be  waived  by  parol,,  being  part  oC  a  document 
under  seal. 

Weatherbe,  J. — I  think  warver  has  been  made  ©crt,  but 
not  in  writings  as  distinctly  required  by  12th  condition.  I  also 
think  the  damages  excessive.  I  would  not  be  disposed  to 
consent  to  amendnjent ;:  however,  I  think  the  action  under 
the  trover  count  cannot  be  sustained. 

Meaghev. — All  I  ask  is  that  your  Lordships  take  time  to 
consider  it. 

Weatherbe,.  J^ — I  must  say  that  if  the  company  expect  to 
do  business  in  the  Province,  I  don^t  see  who  could  have 
confidence  in  tbem  if  they  repudiate  this  claim. 

James,.  J. — I  have  very  reluctantly  allbwed  myself  te 
come  to  the  conclusion  that  plaintiff  cannot  recover. 

Mea^r. — I  must  ask  for  reasons  because  T  have  not  the 
slightest  (%)ubt  the  plaintiff  will  appeal.  I  underatand  your 
Lordships  are  giving  judgments.  I  ask  the  reasons,  so  that  I 
can  have  them  embodied  in  the  case  when  it  goes  to  Ottawa. 
If  reasons  are  not  given  the  party  has  to  make  affidaviL 

Weathebbe^  J.. — We  have  given  reasons^ 


Digitized  by  VjOOQIC 


FEBRUARY,    188i  233 

Smith,  J.— That  is  the  view  I  take  of  it. 

James,  J. — T  agree  with  Mr.  Justice  Wrathkrbe  on  the 
subject  of  waiver. 

Meagher. — I  wish  here  to  bring  to  your  Lordship's  notice  a 
copy  of  an  affidavit  served  on  me  yesterday.  I  had  to  prepare 
affidavits  to  meet  it.  As  the  amendment  is  refused,  I  think  I 
am  entitledtto  costs. 

Aitoimey-GeTieral. — No  rule  nisi  was  granted  us ;  I  don't 
think  therefore  he  is  entitled  to  costs. 

Weatherbe,  J. — It  was  a  distinct  motion;  though  they 
Were  not  called  upon  they  had  to  be  ready. 

Attoi^ney-General. — They  did  not  need  to  be  ready,  as  I 
had  no  rule  nisi. 

Weatherbe,  J. — He  saw  fit  to  be  ready  to  meet  that 
distinct  motion  here  to-day,  and  it  was  a  distinct  and  separate 
motion.    I  think  he  ought  to  have  costs  of  that  motion. 

Meagher. — I  am  quite  satisfied  there  has  been  an  omission 
to  print  the  surrejoinder  pleading  waiver  of  the  12th  con- 
dition. If  it  would  make  a  difference  in  the  judgment  of  the 
Court,  I  think  I  might  produce  it. 

Smith,  J. — If  that  were  true,  I  should  feel  inclined  to 
hesitate,  and  consider  the  subject. 

James,  J.— So  should  I. 

Weatherbe,  J. — We  have  delivered  judgment  in  this 
case  as  printed.  If  you  came  before  us  under  a  special 
case,  showing  a  different  cause,  we  would  be  very  slow  seeing 
you  have  no  remedy.  We  must  leave  that  for  a  distinct 
application. 
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TROOP  ET  AL.  V.  ANCHOR  MARINE  INSURANCE  CO. 

Before  Smith,  James  and  Wbathibbe,  JJ. 
(Decided  February  leth,  188f.) 

Plaiktiffb  brought  ■ction  on  a  policy  of  Marine  Insurance,  which  cont^ned  a  clause  pro- 
viding that  in  case  of  dispute  the  claim  should  be  submitted  to  arbitrators.  DefendanU 
contended  that  the  plaintiffs  had  no  insurable  interest,  and  the  dispute  %8,  according  to 
the  terms  of  the  policy,  submitted  to  arbitrators,  who  made  an  award  in  flavor  of  the  plaintillB. 

Heldf  That  the  Court  could  not  go  behind  the  award  to  asoertain  whether  plaintiffs  had 
an  insurable  interest. 

This  matter  came  before  the  Court  on  a  case  prepared  in 
an  action  on  a  policy  of  marine  insurance,  and  an  award 
under  the  policy : — 

David  M.  Dickie,  the  owner  of  the  barque  J,  E,  Woodworth, 
being  indebted  to  the  plaintiffs  in  1869  in  the  sum  of  $16,000 
for  supplies  and  advances  furnished  by  them  towards  her 
construction,  to  secure  said  debt,  gave  to  George  J.  Troop, 
a  piortgage,  the  amount  of  which  was  secured  by  insur- 
ances effected  by  plaintiffs  for  that  purpose. 

In  July,  1878,  the  indebtedness  of  Dickie  to  plaintiffs 
secured  by  said  mortgage,  having  been  reduced  to  about 
$4,000,  the  insurance  on  the  vessel  in  favor  of  plaintiffs  did 
not  exceed  that  amount.  About  the  last  mentioned  date  the 
J»  E.  Woodworth  arrived  in  this  Province  in  a  damaged  state, 
and,  as  she  required  a  large  outlay  for  repairs,  her  owner 
applied  to  .  plaintiffs  for  supplies  for  such  purpose, 
whereupon  plaintiffs  furnished  Dickie  with  money  and 
supplies  and  charged  the  same  to  mortgage  account. 

The  vessel  was  then  loaded  for  the  Falkland  Islands,  the 
freight  to  be  earned  on  the  voyage  amounting  to  between 
$5,000  and  $6,000,  out  of  which,  when  earned,  it  was  agreed 
between  plaintiffs  and  Dickie,  that  plaintiffs  were  to  be  paid 
for  their  last  advance.  Plaintiffs  thereupon  increased  the 
insurance  in  their  favor  to  $6,000,  by  an  additional  policy  in 
the  defendant  Company  for  $2,000,  which  was  the  policy 
declared  upon  in  this  suit. 

Plaintiffs  were  not  charterers  of  the  vessel,  and  made  no 
advance  on  the  freight  to  be  earned  on  said  voyage.  Before 
completion  of  the  voyage  insured  under  the  policy  declared  on. 
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the  vessel  and  cargo  became  a  total  loss  by  a  peril  insured  against 
and  the  registry  of  the  vessel  was  thereupon  cancelled  in  the 
registry  of  shipping  at  Halifax  on  the  ]7th  day  of  March, 
A.  D.  1879,  eight  shares  in  the  vessel  at  the  time  of  the 
loss  being  owned,  as  appears  by  said  registry,  by  William  J. 
McNeilly,  to  whom  the  same  had  been  transfeiTed  by  said 
David  M.  Dickie  by  bill  of  sale  dated  March  8, 1873,  the  said 
David  M.  Dickie  being  still  the  owner  of  the  remaining 
fifty-six  shares,  and  the  whole  sixty-four  shares  being  still 
subject  to  said  nlortgage  to  said  Qeorge  J.  Troop,  as  aforesaid. 

At  the  time  of  said  loss  the  following  insurances  were 
upon  said  vessel,  her  freight  and  cargo,  in  addition  to  the 
insurance  sought  to  be  recovered  in  the  present  action,  viz. : — 

On  hull. — $2,000  in  the  Truro  Marine  Insurance  Company 
(the  vessel  being  valued  in  the  policy  of  that  company  at 
$10,000) ;  $3,000  in  The  Home  Marine  Association  of  Pictou, 
and  $1,000  in  The  Western  Assurance  Company, — said  vessel 
being  valued  in  the  policies  of  the  two  last-named  companies 
at  $8,000. 

On  freight.— Insured  in  St.  John,  N.  B.,  $6,000,  and  in 
Annapolis  $2,500. 

On  cargo. — Insured  in  Boston,  $5,800,  and  in  the  Western 
Assurance  Company  $750. 

PlaintifTs,  in  accordance  with  the  conditions  endorsed  on 
said  policy,  duly  delivered  at  the  offico  of  the  defendant 
company  proof  in  writing  of  the  loss  and  interest,  together 
with  an  adjustment  paper. 

The  defendant  company  refused  to  pay  the  claim  of 
plaintiffs  under  said  policy  on  the  ground  only  that  they,  (the 
plaintiffs),  had  no  insurable  interest  in  the  subject  matter  of 
insurance,  and  a  difference  haying  therefore  arisen  between 
them  on  that  point,  the  plaintiff  and  defendants,  in  pursuance 
of  the  condition  in  that  behalf  endorsed  on  the  policy, 
appointed  Henry  Lawson  and  Henry  William  Eddis  arbitrators 
to  decide  upon  the  matters  in  dispute  by  writing. 
The  said  arbitrators  appointed  the  Honorable  Robert  Boak 
as  third  arbitrator,  by  writing  signed  by  them,  and  said  three 
arbitrators  having  duly  heard  the  parties  and  their  witnesses, 
two  of  said  arbitrators,  on  the  fourth  day  of  June,  A.  D.  1879; 
made  their  award,  from  which  the  third  arbitrator  dissented* 
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In  the  case  submitted  for  the  opinion  of  the  Court  the 
defendant  company  claim  that  plaintiff  had  no  insurable 
interest  in  the  subject  matter  of  the  insurance,  and  that  they 
could  avail  themselves  of  that  defence  notwithstanding  the 
award,  which  they  alleged  was  not  in  accordance  with  the 
terms  and  conditions  of  the  policy  and  the  laws  of  Canada. 
Plaintiffs  contended  that  the  award  was  conclusive  on  that 
point  but  even  if  the  defendants  could  go  behind  the  award, 
the  plaintiffs  had  such  insurable  interest. 

The  questions  for  the  opinion  of  the  Court  were  : 
1st.     Can  the  defendants  go  behind  the  award  and  call 
upon  plaintiff  to  prove  insurable  interest  ?  If  not,  judgment  is 
to  be  entered  for  plaintiffs  against  defendants  for  the  amount 
insured,  with  interest  and  costs. 

2nd.  If  the  Court  should  be  of  opinion  that  the  defendants 
can  go  behind  the  award,  then  upon  the  foregoing  facts,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  had  an  insurable 
interest  sufficient  to  entitle  them  to  recover  under  said  policy 
against  the  defendant  company,  judgment  will  be  entered  for 
them  against  defendant  company  for  the  amount  insured, 
with  interest  and  costs,  but  otherwise  for  the  defendant 
company  against  plaintiffs,  with  costs. 

Ritchie,  Q.  (7.,  for  defendants. — The  award  is  not  good  on 
the  face  of  it,  witl\put  extrinsic  evidence.  The  submission 
was  made  "  under  the  provisions  of  the  policy,"  which  require 
the  arbitrators  to  find  a  sum,  which  they  have  not  done  here. 
(Weathbrbb,  J. — The  case  says  only  one  point,  insurable 
interest,  was  submitted.)  If  we  go  to  admissions  in  the  '*  case  " 
to  shew  that  the  award  is  good,  we  have  a  right  to  look  at 
other  statements  in  the  "  case  "  to  shew  that  it  is  bad.  The 
award  must  be  good  outside  of  the  case.  The  facts  admitted 
in  the  case  show  that  the  award  is  illegal.  Cites  8  G.  B,\  N.  S., 
189 ;  L.  R,  6  Eq.,  429.  The  last  case  was  one  where  the 
arbitrators  were  mistaken  on  a  legal  principle,  which  went  to 
the  whole  basis  of  the  award,  (Weathebbe,  J. — 
There  was  a  similar  mistake  in  Oakes  v.  City  of  Halifax, 
which  the  Appeal  Court  at  Ottawa  decided  could  not  be 
inquired  into.)  L.  R,  5  H.  X.,  418;  5  Bing.  N.  C, 
187  ]  S0.<&  J.,  114  ;  3  East,  13,    The  Court  is  to  assume  that 
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the  facts  submitted  in  the  case  were  the  facts  before  the 
arbitrators.  We  say  that  we  submitted  to  the  arbitrators  the 
facts  set  out  in  this  case,  and  asked  them  to  decide  whether 
plaintiffs  had  an  insurable  interest.  We  say  that  upon  that 
state  of  facts  their  decision  must  have  been  wholly  based  upon 
a  mistake  in  law.  Scott  v.  Avery,  5  H.  of  L.  C,  871,  shews 
that  a  policy  can,  by  its  conditions,  make  an  award  a  condition 
precedent  to  the  bringing  of  an  action.  If  the  award  was 
bad,  the  plaintiff  could  not  have  had  an  action,  because  there 
would  have  been  no  award ;  hence  counsel  agreed  to  submit 
to  the  Court,  if  we  could  go  behind  the  award,  and  :show  the 
the  facts  that  were  before  the  arbitrators.  Assuming  we  can  go 
behind  the  award,  there  was  not  an  insurable  interest  in  the 
plaintiffs.  We  admit  that  if,  under  the  state  of  facts  here,  the 
arbitrators  were  justified  in  finding  as  they  did,  the  Court  need 
go  no  further,  but  may  give  judgment  against  us.  The  sidvance 
here  was  for  money  to  repair  the  ship.  Lavmdes  on  Mariine 
Insurance^  section  32,  fi\  llC,B.,b\.  The  insurance  here  is  on 
advances,  and  the  case  last  cited  shews  that  such  a  mere  debt 
cannot  be  the  subject  of  insurance.  See  also  13  C.  B,y  417.  In 
this  case  it  was  admitted  that  if  there  had  been  %,  mere  loan, 
there  would  have  been  no  insurable  interest.  It  may  be  said 
these  advances,  being  for  necessary  repairs,  were  a  lien  on  the 
Rhip,but  in  a  case  reported  in  4  P.C.C.,  461,  it  was  held  that  they 
are  not  a  lien  until  the  ship  gets  into  the  Admiralty  Court. 
(Weatherbe,  J. — Apart  from  its  legality,  is  not  this  an 
immoral  defence  ?  James,  J. — It  is  gambling.)  The  assured 
applied  for  an  insurance  on  advances,  and  framed  their 
application  so  as  to  lead  the  insurers  to  believe  it  was  for 
advances  on  freight.  The  mortgage  interest  of  the  plaintiffs 
is  net  covered  by  this  policy  at  all  under  it^  terms.  The 
mortgage  had  been  paid  off  from  Si 6,000  to  $4,000,  and  could 
not  be  extended  by  parol  to  cover  any  further  amount. 
Waslibume  on  Real  Estate,  561 ;  Ililliard  on  Mortgages,  489. 
In  one  of  the  cases  just  cited,  a  bottomry  bond  was  defective 
as  such,  and  though  it  constituted  a  binding  agreement 
between  the  parties,  it  was  held  that  the  holder  of  the  bond 
had  not  an  insurable  interest. 

Attomey-Oe^ieral,  contra. — It  is  sufficient  if  we  can  shew 
an  equitable  mortgage.     There  being  no  other  incumbrance 
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intervening,  the  owner  could  not,  in  the  face  of  his  letter 
directing  the  amount  of  these  advances  to  be  charged,  not 
against  him,  but  against  the  mortgage  account,  set  up  that  the 
advances  were  not  included  in  the  mortgage.  Jones  on 
Mortgage,  sections  943  to  948.  The  contention  as  to  the 
vessel  not  having  been  insured  is  a  new  one,  not  submitted  by 
this  case  at  all.  The  policy  here  may  be  read  to  cover  hull, 
cargo,  or  freight,  and  if  we  had  an  insurable  interest  in  any  of 
them,  we  are  covered.  It  is  admitted  in  the  case  that  these 
advances  were  to  be  re-paid  out  of  the  freight  of  that  voyage. 
We  had  therefore  an  insurable  interest  in  the  freight.  The 
freight,  in  so  far,  was  assigned  to  us.  If  it  was  a  mere  debt 
of  the  owner,  we  would  not  have  an  insurable  interest,  but 
the  owner  here  was  not  personally  liable.  The  case  cited  from 
11  C,  J3.,  51,  was  that  of  a  master  in  a  foreign  port  who 
pledged  his  owners*  credit.  The  creditor  could  not  insure, 
because  he  had  no  lien.  As  to  going  behind  the  award,  the 
distinction  is  drawn  in  all  the  cases  cited  between  getting  at 
the  submission  and  getting  at  the  facts  before  him  ;  the  latter 
cannot  be  done.  This  is  not  a  motion  to  set  aside  the  award. 
This  award  tould  not  be  set  aside  without  making  it  a  rule  of 
Court,  and  it  is  doubtful  if  it  could  be  made  a  rule  of  Court. 
(Weatherbe,  J. — My  only  difficulty  is  as  to  the  condition  of 
the  policy  that  action  "  shall  be  brought  only  for  such  sum  as 
the  arbitrators  shall  award,"  and  no  sum  is  named  in  their 
award.)  The  whole  clause  of  the  policy  containing  that 
condition  refers  only  to  matters  in  dispute,  and  the  amount 
here  was  not  in  dispute.  The  case  cited  from  6  Bing.  N.  (7., 
1 87,has  been  virtually  overruled.  See  Russell  on  Arbitrations, 
296,  citing  the  case  in  Queen's  Bench  from  the  Law  Journal, 
The  case  cited  from  S  Hast,  13,  is  commented  upon  in  Russell, 
p.  304.  The  case  from  3  0.  B.,  N.  S.,  is  really  in  our  favor. 
Cites  6  American  Reps.,  549  ;  1  Taunton,  8  ;  9  Grant,  'iSI ; 
^  Z7.  a,  Q.  J9.,  146. 

Ritchie,  Q.  (7.,  in  reply,  cites  1  Fisher,  262. 

The  Court. — We  are  to  look  at  the  award  aiid  the 
submission  as  admitted  in  the  case,  to  see  if  we  can  go  behind 
the  award ;  if  we  can,  and  then  only,  we  are  to  look  at  the 
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other  facts  set  out  in  the  case.  We  think  you  cannot  go 
behind  the  award. 

WEATHERBfc,  J. — If  we  had  to  look  into  the  question  of 
interest,  I  would  not  be  ready  to  decide  at  once,  but  I  have  no 
doubt  the  award  is  conclusive,  because  we  have  had  the 
question  often  before  us ;  and  it  has  been  once  decided  on 
appeal  from  us  at  Ottawa. 

Judgment  for  plaintiffs. 


HUBLEY    V.    BOAK. 

Before  Smith,  Jambs  and  Weathbrbk,  J  J. 

(Decided  February  17th,  18S3.) 

Absociatbd  counsel  hu  no  right  to^  be  heard  if,  on  the  opening,  the  Court  deemi  it 
unnecessary  to  call  upon  respondent. 

This  was  an  appeal  from  the  judgment  of  the  County 
Court,  at  Halifax.  The  action  was  for  assault  and  false  arrest 
and  imprisonment. 

P.  G.  EiU,  Jr,,  (with  whom  was  Tupper),  opened  the  case 
for  appellant. 

The  Court  considered  that  the  question  was  one  of  weight 
of  evidence,  and  reserved  judgment,  announcing  that  they 
would  let  the  respondent's  counsel  know  if  he  was  desired  to 
address  the  Court. 

Tupper  claimed  the  right  to  be  heard  in  support  of  the 
appeal,  even  should  respondent's  counsel  not  be  called  on, 
contending  that  no  authority  could  be  shewn  to  preclude  him 
from  doing  so. 

Weatherbe,  J. — We  decided  this  question  yesterday  in 
another  case,  after  consulting  the  only  other  Judge  whom  we 
could  consult,  the  Chief  Justice. 

Appeal  dismissed. 
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McCURDY  ET  AU    v.    HARVEY  et  al. 

Btfore  McDonald,  G.  J.,  and  Jambb  mnd  Biobt,  JJ% 

(Decided  PebrwtfV  ^l^,  ISSff.) 

A.  B.  and  G,  describing  tbemseWes  as  Overseers  of  Poor  tor  Norfli  Rivera  bronght 
action  against  D.,  E.  arid  F.,  described  as  Overswr*  of  Poor  for  BrooMeld,  for  the 
knaintenance  of  a  pauper.  The  Act  of  1876  reduced  the  number  of  Oveneers  to  be  appointed 
for  townships  from  Ave  to  three,  but  the  Sessions  of  the  defendants'  toiwnship  appoinCod  five, 
ftnd  notice  was  given  to  one  of  the  five  so  appointed,  who  was  toot  made  defendant  in  the  actionv 

i7eicf>  That  notice  was  necessary  to  enable  plaintiff  to  recover^  and  that  tbe  notice  in  this 
oase  was  not  given  to  the  proper  parties. 

This  was  an  action  brought  in  the  County  Court  for 
District  Na  4  by  Augustus  McCurdy,  William  N.  Dickson 
and  John  A.  Lynds,  describing  themselves  as  **  Overseers  for 
the  Poor  for  the  District  of  North  River,  in  said  County/* 
against  Jacob  Harvey,  Matthew  Sanderson  and  Enos  Boomer, 
described  as  "Overseers  of  the  Poor  for  the  District  of 
£ix)okfield,  a  body  corporate.'* 

The  plaintiffs,  in  their  writ,  claimed  that  the  defendants 
were  indebted  to  them  for  the  board  and  lodging  of  one 
Barnabus  McNutt>  a  pauper,  chargeable  to  the  Poor  District 
of  Brookfield. 

Tbe  cause  was  tried  before  G.  A.  Blanchard,  Esq.,  County 
Court  Judge  for  the  District,  at  Truro,  December  21st,  1880, 
when,  on  the  conclusion  of  the  plaintiffs'  evidence,  a  motion 
for  nonsuit  was  made,  on  the  following  among  other  grounds: 

1st.  The  a.ction  is  not  properly  brought.  It  should  be 
brought  in  the  name  of  the  coi*poration.  Dicey  on  Parties  to 
Actione,  183. 

2nd.  There  is  no  proof  of  notice  to  Overseers  of  Brookfield 
that  they  would  become  chargeable.  If  there  is  proof  of  any 
Overseers  of  Brookfield  being  appointed,  there  is  proof  of  five, 
of  whom  Hamilton  is  the  fourth  on  the  list,  whereas  the  law 
provides  only  for  the  appointment  of  three.  Revised  Statutes^ 
4th  Series,  chapter  33,  section  2,  amended  by  Act  of  1876» 
chapter  17,  section  1. 

5th.  A  notice  to  one  of  the  Overseers  of  Brookfield  would 
not  bind  all. 

7th.  The  action  in  this  case  is  for  goods  supplied  to  a 
pauper,  in  one  Poor  District,  alleged  to  have  a  settlement  in 
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another,  by  the  Overseers  of  the  former  against  the  Overseers 
of  the  latter.  There  is  no  provision  in  the  statute  for  such 
action. 

8th.  There  is  no  evidence  to  show  that  the  goods  supplied 
to  the  supposed  pauper  were  necessaries  for  his  support. 
There  is  no  evidence  whatever  of  the  kind  of  goods  supplied. 

The  Judge  being  of  opinion  that  the  plaintiffs  ought  to 
become  nonsuit,  gave  judgment  accordingly,  with  leave  to 
plaintiffs  to  take  a  rule  to  set  the  nonsuit  aside. 

Tapper,  in  support  of  appeal,  cites  2  H.  Blackstone,  55 9i 
where  Churchwardens  sued  by  names  of  individuals  and 
description.  We  have  sued  the  body  corporate.  The  defect 
here,  if  any,  is  one  to  be  taken  advantage  of  by  plea  in  abate-' 
ment  as  a  misnomer ;  sees.  93  and  94  of  Oh.  94,  R  S.  /  Bligh, 
H.  of  L.  Cases,  p.  9,  shews  that  the  adding  of  the*"  individual 
Dames  is  mere  surplusage. 

Meagher,  Q,  C,  cdntra. — The  individuals  here  are  sued  as 
individuals,  and  the  words,  "  Overseers  of  the  Poor,"  &c.,  are 
mere  words  of  description. 

The  plaintiffs  should  be  nonsuited  on  the  merits.  The 
law  reduced  the  number  of  Overseers  from  five  to  three 
in  1876.  The  Sessrons^subsequently  to  the  Act  of  1876,  elected 
five  Overseers  for  defendant's  township,  and  the  only  notice 
from  plaintiffs  in  regard  to  the  pauper  for  whose  support 
compensation  is  claimed,  was  given  to  one  of  the^e;^  not  sued 
here,  the  writ  summoning  only  three. 

There  is  a  plea  denying  that  the  individual  defendants 
were  the  corporation ;  and  the  proof  of  the  selection  of  Over- 
seers is  altogether  defective.  In  the  first  place  the  grand  . 
jury  named  ten  persons  from  whom  they  were  to  be  selected* 
while  the  Act  of  1876  required  six  only  to  be  named  for  that 
purpose. 

There  is  no  liability  of  one  township  to  another,  or  to  an 
individual  supporting  a  pauper,  until  after  notice  and  request  in 
writing  to  the  Overseers,  under  sec.  18,  ch.  33,  R.  S.,  and  there 
is  no  proof  of  notice  here  to  the  defendants.  1  Burrow's  -B., 
446. 

Cites  MaxweU  on  Statutes,  46.    The  appointment  of  more 

than  the  legal  number  of  Overseers  is  bad. 
p 
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The  case  cited  from  Bligk's  H.  of  L  (7.,  was  an  Eqnity 
case,  in  which  the  individuals  named  in  the  bill  not  only 
described  themselves  asbein;;  a  corporation,  but  set  out  that 
the  relief  sought  was  for  the  corporation. 

Tupper,  in  reply, — Independently  of  the  statute,  if  we 
have  brought  our  action  in  the  proper  manner,  we  have  a 
right  of  action  at  common  law  under  an  implied  assumpsit, 
against  the  district  where  the  pauper  had  a  settlement.  The 
Overseers  are  indictable  if  they  allow  the  pauper  to  die  for 
want  of  aid ;  therefore,  they  are  liable  for  his  support. 
(McDonald,  C.  J.— They  are  only  indictable  for  the  pauper 
dying  for  want  of  aid  in  their  own  district.  RiGBY,  J. — ^You 
can  only  recover  for  relief  given  after  notice  and  request 
under  section  18  of  chap.  33.)  The  words  "after  notice  and 
request "  in  that  section,  refer  to  notice  of  action  ;  to  construe 
them  otherwise  requires  the  interpolation  of  a  lot  of  words, 
such  as,  "  that  the  pauper  belongs  to  your  district  and  you 
are  requested  to  maintain  him.**  Without  those  words  the 
statute  would  simply  fix  the  liability  of  Overseers,  and  give 
aright  of  action  against  them  without  notice. 

In  Burns*  Justice  it  is  laid  down  that  it  is  sufficient  to 
give  the  names  of  the  Overseers,  describing  them  as  Overseers 
of  the  Poor,  under  a  statute  like  ours,  where  no  corporate 
name  is  given. 

Meagher,  Q.  C. — When  the  defendant  Overseers  refused  to 
receive  the  pa  uper  upon  his  removal  under  a  wanant,  plain- 
tiffs action,  if  any,  was  for  damages  fur  not  receiving  him. 

The  plaintiffs  themselves  have  proved,  by  papers  they  have 
put  in,  that  there  weie  five  Overseers  appointed  in  1879  in 
both  districts;  in  1880,  when  the  action  was  brought,  it  is 
true  only  three  were  appointed,  but  it  appears  that  all  the 
papers  and  notices  on  which  the  action  was  founded,  w«re 
prepared  and  served  by  and  upon  the  five  in  both  districts  in 
1879.    i  Best  &  Smith,  849. 

Tupper. — ^The  authorities  cited  shew  that  if  too  many  are 
appointed  their  position  may  be  challenged,  as  by  quo 
warranto,  but  not  that  their  acts  are  invalid.  (McDonald,  J. 
— The  proceedings  for  removal  were  confirmed  on  appeal  by 
a  competent  court.) 
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TScKemie,  (with  Meagher), — The  proceedings  were  not 
^confirmed  on  appeal,  but  the  appeal  was  quashed,  on  the 
ground  that  it  had  been  taken  to  the  wrong  Court. 

THE<jJ©URT.-^We  are  agreed  that  the  notice  was  sei'ved 
•on  the  wrong  persons,  under  the  point  last  raised. 

Appead  dtsraissed  with  costs. 


creighto:n  u  Lindsay. 

'Betore  DkIcDonalT),  C.  J.,  andlTAMBS  anS  Riobt,  JX 

(Decided  February  mid,  1889.) 

Setoff  raiting  ^etticn  4>f  title.— Decision  that  the  Court  was  excluded  from 
jurisdiction  appealable. 

V^here  a  CoQrt  has  no  jur<8clict\on  to  try  a  question  of*tUle,  defendant  carinot  oust  the 
'JurisdictloD  to  entertain  a  claim  iilvolving  no  question  of  'title,  by  pleading  a  set-off  that 
•involves  a  question  of  title. 

An  action  was  brought  in  the  •Maffistrates'  Court  aftid  judftnrent  ^ven  W  plaintifr.  The 
•Coanty  Court  iudirei  on  appeal,  decided  that  the  questica  of  title  was  iiiYolved,  andiihe  Court 
"was  therefore  *Vexcluded  from  jurisdiction." 

Heldy  That  an  appesd  lay  •eotho'SlipreiBe  Court  from  the  decision. 

Appeal  from  County  Court  for  District  No.  2.  The  cause 
^as  originally  brought  in  the  Justices'  Court,  before  two 
.Mitgistrates,  who  gave  judgnaent  for  plaintiff  for  $46.88.  An 
appeal  was  taken  to  the  Co«nty  Court;  where  DesBrisay,  J., 
<m  hearing  read  the  affidavit  of  defendant,  decided  "  that 
title  to  land  is  hena  rfde  brought  hi  question,  and  that  this 
Court  is  tbei-efore  excluded  from  .jurisdiction."  Plaintiff 
-appealed  from  this  decision  on  several  grounds. 

S.  A.  Chesley,  in  support  of  appeall.— The  Judge  should  not 
liave  allowed  the  question  of  title  to  be  raised  except  upon 
the  evidence  during  the  trial.  When  he  chose  to  hear 
defendants  affidavits,  he  should  at  least  have  allowed  the 
other  side  to  come  in  with  affidavits.  The  -iCffidavit  used  by 
defendant  w-as  bad,  not  having  the  words  "before  me**  in 
the  jurat. 

McDonald,  C.  J.-*-I»t  wouid  appear,  even  from  defendants 
•affidavit,  that  the  question  of  title  only  arises  in  connection 
with  the  set-off. 

RiOBY,  J.— The  defendant  cannot  oust  the  jurisdiction  of 
the  Court  to  try  plaintiffs  claim  by  pleading  a  set-off,  in 
connection  with  which  a  question  of  title  may  be  raised. 
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The  CouKT.^— There  can  be  no  doubt  on  this  point. 

McCoy,  Q.  C,  contra. — ^There  is  no  decision  of  the  Judge 
on  a  point  of  law  or  faeft  to  be  appealed  from  ;  10  C,  R^  724. 
The  Judge  ought  to*  have  given  judgoaeD^)  of  nonsuit. 

Chedey  not  ealted  upon  to  reply. 

Appeal  alkywed  with  costs; 


JARDINE  ET  AL.    V.    ROWLEY  et  al. 

Before  Smtth,  Jambs  and  Wbathbbdb,  JJ. 

CAri;ved  Febnmry  lUh,  ISSB.) 

Promhsoty  neU iiffned  hy  defendants  at  Prttydtnt  and  Secretary  of  a  eompawynoC 
incorporated  <H  date  of  note. 

Ik  an  action  broufrkt  by  hi4oneM  mi  •  prmnia9or7  n«te  ai^rsed  by  deTondlMita  as  Presi- 
dent and  Secretory  of  •  company,  the  Judge  of  tb»  County  Court  foand  that  at  the  date  of 
the  note  the  company  was  not  Ineorporatedr  and  rejbcted  eyidenc*  olTbred  by  ptalutiff  t» 
slow  that  at  the  time  of  negotiating' the  ncte  the  company  wks  incorporated, 

The  iudgaaient  lor  plaintiff  was  appealed  from  and  the  appeal  dismiand^ 

Action  by  indorsees  on  a  promissory  note.  Defence,  that 
defendants  signed  as  President  and  Secretary  of  the  Barton 
i^ish  Company,  an  incorporated  company,  and  not  indiyidnally. 
The  cause  was  tried  before  Judge  Savart,  County  Court 
JudgOy  at  Yarmouth,  in  October,  18S&.  The  Judge  found  that 
at  the  date  of  the  ijtote  the  company  was  not  incorporated,  and 
gave  judgment  for  plaintiffs.  Evidence  was  offered  to  shew 
that  at  the  time  of  the  negotiation  of  the  note  the  company 
was  incorporated,  but  this  was  rejected. 

Tupper,  (with  whom  was  Oraham,)  in  support  of  rule.— 
The  face  of  the  note  shows  that  the  defendants  expressly 
exonerated  themselves  from  liability.  Unless  the  face  of  the 
note  shews  an  intention  on  the  part  of  the  parties  to  make 
themselves  personally  liable,  they  are  not  so.  (Weatherbe,  J. 
— I  venture  to  say  you  cannot  find  that  or  anything  like  it) 
Cites  Linded  v.  Melrose,  3  H.  &  N.,  177.  This  case  is  almost 
identical  with  ours.  (Weatherde,  J. — It  is  not  in  point 
Smith,  J. — I  have  always  understood  the  presumption  to  be 
the  very  reverse.  Weatherbe,  J. — I  assent  to  that.)  The 
question  is,  what  did  the  parties  intend.  (Weatherbe,  J.— 
The  only  question  is  whether  you  are  not  bound  by  the  date 
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•of  fhe  note  in  the  hands  of  an  innocent  holder.  I  shall  be 
surprised  if  you  can  meet  that.)  The  date  is  only  prima  facie 
-evidence.  (Weatherbe,  J. — Where  is  there  any  law  for 
that  ?)  I  have  authorities.  (Weatherbe,  J. — Can  you  shew 
any  case  where  it  was  allowed  in  the  hands  ef  an  innocent 
bolder  without  notiee.)  I  don't  know  that  I  can  shew 
4tnything  more  than  the  general  principle.  Cites  Anderson 
w.  Weston,  6  Biag.  N.  C,  296 ;  Abbotfs  Tried  Evidence,  802 ; 
Chitty  on  BUle,  section  626.  The  company  had- complied 
with  the  requirements  of  the  Joint  Stock  Companies  Act  on 
the  5th  of  February.  Up  to  the  2»th  of  February,  it  is  in 
•evidence,  the  note  had  net  been  given.  The  plaintiffs  took  the 
note  as  the  note  of  the  company,  and  the  fact  of  the  antedating 
cannot  affect  that.  Anisrson  v.  Weston  is  essentially  parallel 
lio  this  ease.  The  bill  there  sued  on  by  indorsee  bore  a  date 
when  the  defendants  were  in  partnership,  but  evidence  was 
allowed  to  be  given  te  shew  both  the  real  date  of  the  making 
And  indorsement  of  the  note,  and  the  question  of  both  dates 
was  left  to  the  jury.  The  evidence  shews  that  the  note  was 
indorsed  to  plaintiffs  a  month  after  the  incorporation  of  the 
<5ompany,  so  that  they  took  It  with  notice.  Taylor  on 
Evidence,  vol,  1,  sec.  169 ;  Ckitty  on  Pleadings,  vol.  L  The 
oiote  is  that  of  a  company^  and  the  question  to  be  determined 
by  the  Oourt  is  whether  the  makers  had  authority.  The 
parties  took  the  note  on  its  face  as  it  stood.  (Weatherbe,  X 
— Is  there  anything  ^dearer  tliis  f  Here  is  an  indorsee  for 
*value  before  maturity  without  notice.)  The  indorsees  must 
recover  on  the  contract -entered  into  when  they  took  the  note. 
They  took  the  note  of  an  incorporated  company,  existing  as 
.such  in  If  arch.  What  was  their  intention  ?  I  only  ask  you 
to  take  the  time  into  consideration.  (Weatherbe,  J. — We 
•can  only  eonsider  that  in  order  to  ascertain  whether  the  note 
was  tak^n  before  matuiity^  and  for  no  other  purpoea)  The 
defendants  were  acting  distinctly  as  agents  of  the  corporation, 
and  signed  as  such.  They  dated  the  note  at  a  time  when 
there  was  no  corporation,  but  they  only  put  it  into ciFoulation 
At  a  time  when  there  was  a  corporation.  Even  if  we  cannot 
•contradict  the  date,  the  defendants  are  not  liable  in  this  form 
of  action,  but  must  be  sued  on  the  implied' warranty  that  they 
bad  authority.    18  Q.  B^  503.j  IS  Q.  B^  744l     The  companj 
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were  sufficiently  incorporated  for  the  purposes  of  the  suitrow 
January  17th,  when  a  meeting  was  held,  atr  which  they 
resolved,  io*  he  incorporated,  and  the  President,  Secretary  and 
Directors  were  elected.  The  onfy  thing  remaining  to  be  done- 
was  the  filing  of  bye-laws^  They  were  tlien  a  company 
ds  fcbcto,  if  not  in  the  eye  of  the  law..  Abbott's  Tried  Emdence,. 
pp.  19',  23i  A  company  holding  itself  out  as  such  cannot 
defend  when  sued  and  avoid  their  Kability  by  shewing  that 
they  had  not  complied  with  all  the  conditions  precedent  to^ 
their  legal  existence.  A  corporation  is  liable  for  every  act 
which  it  ratifies^  done  previous  to-  its  legal  existence.  A 
company  oan  ratify  the  acts^of  its- promoters.  This  «ompany 
ratified  the  acts  of  its  President  and.  Secretary  by  circvlating. 
the  notes..  A  commission^  was  admitted,  against  the  objection  • 
of  the  defendants'  attorney^  The  whole  conunissioo  was  not 
put  in.  The  note  referred  ta  ia  the  commission,  and  to  which, 
the  evidence  relates,  was  not  aone&ed.  The  act  requires  the 
whole  commission  to  be  filed. 

Pdton,  Q.  (7.,  contra. — The  consideration  for  the  note  in* 
this  case  was  a  liability,  not  of  the  incorporated  company 
alleged  to  be  the  makers,  but  of  other  parties^  EVett  if  the- 
corporation'  had  power  to-  give  notes,  thejr  could'  only  give 
them  for  their  own  liabilities  in  the  ordinary  course- of  their 
own  business.  The  note  was  realty  the  note  of  the  Rarton 
Fish  Trap  Company,  of  which  the  dfefendiants  were  mem- 
bers; and  there-  being  no  plea  in*  abatement  here,  we 
are  entftled  to  recover  agamst  them.  The  authority  to 
give  that  note  was  given  by  the  Barton.  Fish  Trap  Company,, 
not  by  the  incorporated  company,  and  the  Judge  below  has- 
found  that.  Crtiet^  10  G.  R,  SVS,  The  minutes  of  the  Bartoa 
Fish  Trap  Company,  put  in  by  the  defendants,  shew  that 
the  note  was  delivered  to  Bbnd  on  the  iTth  January.. 
(Graham,  Q:  G. — It  catmot  be  heWj  beca?use  we  put  in  the 
minute  book  to  have  a  particular  portion^  read,  that  everything 
the  other  side  finds  in  the  book  is  oui*  evidence.  Smith,  J. — 
But  if  you  put  a  book  in,  without  pointing  out  particular 
portions  you  wish  read,  the  whole  book  is  in  as  your  evidence.)? 
This  book  was  put  in  at  the  request  of  defendants'  attorney. 
(Graham,  Q.  G, — The  minutes  don't  shew  that ;,  they  only 


Digitized  by  VjOOQIC 


FEBRUARY,    1882.  247 

shew  that  the  first  page  of  the  minute  book  was  read.)  One 
witness  states :  *'  Note  dated  17th  January,  79 ;  declaration 
signed  the  same  day  and  signed  first"  There  is  no  ground 
in  the  rule  for  appeal  under  which  the  defendants  can  set  up 
their  contention  as  to  the  form  of  action.  A  complete 
answer,  I  think,  is  that  the  point  was  not  taken  at  the  trial 
on  the  motion  for  nonsuit.  The  grounds  of  nonsuit  contain 
no  reference  whatever  to  such  a  contention.  Had  the  point 
been  taken  at  the  trial  we  would  have  had  an  opportunity  of 
amending  the  declaration  by  adding  ^a  count.  (Smith,  J. — 
The  Judge  below  might  have  had  to  decide  the  point,) 
Robertson  v.  Dumareeqv^,  2  Moore  P.  C,  N.  S.,  p.  87, 
(Weatheebe,  J. — That  seems  to  be  in  point,  and  if  so  we  are 
•bound  by  it,  but  I  think  there  is  authority  to  take  on  argument 
a  ground  formally  abandoned  below.)  Brown  v.  Bristol  and 
Exeter  Railway  Company,  7  H.  &  N.,  706.  (James,  J.— We 
have  always  held  that  an  objection  to  the  evidence  must  be 
taken  at  the  trial,  but  never  that  an  objection  to  the  plea 
must  be  taken  below.)  7  M,  &  G.,  481 ;  40  U.  C,  Q.  5., 
611 ;  2  Pugsley  N.  B.  Reps,,  372  \  8  CI  Jo  Fin.,  245.  The 
form  of  action  is  correct.  An  action  may  be  brought 
on  the  warranty  wheie  there  is  a  principal  in  existence 
who  might  have  ratified  the  contract,  but  otherwise  where 
there  is  no  principal.  Pollock  on  Contracts,  233  ;  Kellner  v. 
Baxter,  L.  R.,  2  C.  P.,  173  ;  Ilueston  v.  Young,  33  Maine  Reps., 
85,  cited  in  Daniel  on  Xegotiahle  Instruments,  section  73, 
p.  83;  Daniel  on  Negotiable  Instruments,  section  630, 
p.  498  ;  Clark  on  Bills,  p.  15  ;  Nichols  v.  Daley,  9  Exch.,  156  ; 
Brice  on  Ultra  Vires,  p.  788.  The  corporation,  if  there  was 
one,  gave  defendants  no  authority  to  make  this  note.  Bramah 
V.  Roberts,  3  Bing.  N.  C,  9G3.  The  company  was  never 
a  corporation,  because  the  piovisions  of  the  Joint  Stock 
CoTnpanies  Act  were  never  complied  with.  The  Act 
required  them  not  to  take  the  name  of  any  previously 
existing  company.  They  adopted  the  name  of  the  preceding 
partnership.  Section  3  of  the  Act  requires  the  declaration  of 
the  corporators  to  state  where  the  business  of  the  company  is 
to  be  earned  on.  The  declaration  here  only  states  where  the 
meetings  of  shareholders  were  to  take  place.  There  is 
evidence  that  twenty-five  per  cent,  of  the  capital  stock  was 
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Dot  paid  up  in  cash.  It  was  beyond  the  powers  of  this 
corporation  to  give  a  promissory  note.  Bateman  v.  Midland 
Raihvay  Company,  L.  R.,  1  C.  P.,  499.  Section  1  of  chapter 
54,  Revised  Statutes,  provides  that  no  company  incorporated 
under  the  chapter  shall  engage  in  any  banking,  insurance, 
0.'  commercial  business.  This  company  was  incorporated  for 
the  purpose  of  taking,  curing  and  selling  fish,  which  is  a 
commercial  business.  (James  and  Weatherbe,  JJ. — They 
were  not  a  commercial,  but  rather  a  manufacturing  company.) 
If  not  a  commercial  cctrapany,  they  had  no  right  to  make 
commercial  paper.  Even  if  they  could  make  a  note,  they 
could  only  make  it  for  their  own  liability,  while  the  liability 
which  formed  the  consideration  of  this  note  was  not  the 
liability  of  this  corporation,  but  of  the  previous  partnership. 
Steele  v.  Harmer,  14  M.  &  W.,  831 ;  Madden  v.  Cox, 
44  U.  C,  Q.  B.,  542 ;  Vol,  4  Sap,  Court  Canada  Reps.,  644. 

Graham,  Q.  C,  in  reply. — With  regard  to  the  point  that  if 
the  deposition  improperly  admitted  had  been  ruled  out, 
there  was  evidence  sufficient  to  sustain  •  the  judgment. 
(Weatherbe,  J. — Can  we  hear  you  on  this  point  after 
stopping  Mr.  Pelton  upon  it  ?  I  think  not.)  I  submit  that  I 
can  be  heard  on  this  point,  or  any  point  taken  in  our 
opening.  (Weatherbe,  J. — I  am  satisfied  you  have  no  such 
right.  Smith,  J. — As  we  are  divided,  we  cannot  decide  that 
point.)     Then  I  decline  to  go  on. 

The  Court. — We  decide  to  dismiss  the  appeal. 


BLIQH    V.    DARLING. 

Befaro  McDonald,  Smith  "and  Wkathbsbb,  JJ. 

(Decided  Fe'jruary  SOlh,  188i.) 

Demand  and   Befutal   in    Trover. 

Thk  1  lair.tiff,  as  assignee  in  insolrency,  brongbt  an  action  of  trover  for  iroods  which  had 
been  conveyed  by  one  Renwick  to  defendant,  in  contemplation  of  Insolvency.  The  KeodsHiad 
been  soM  by  defendant  before  action  brought. 

Held^  that  evidence  w*m  not  uecessory  of  a  demand  and  refusal. 

This  was  an  action  by  plaintiff,  one  of  the  Official  Assignees 
for  the  County  of  Halifax,  as  assignee,  under  the  Insolvent 
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Act  of  1876,  of  the  estate  and  effects  of  James  R.  Ren  wick, 
an  insolvent.  The  first  count  of  the  plaintifi's  writ  set  out 
that  on  and  prior  to  the  sixth  day  of  December,  A.  D.  1878, 
the  said  James  R.  Renwick  was  a  trader,  carrying  on  business 
in  certain  premises  in  the  City  of  Halifax,  as  a  jeweller,  and 
had  and  possessed  a  stock  of  goods,  wares  and  merchandise  in 
his  said  premises ;  that  the  said  James  R.  Renwick,  at  the 
time  last  mentioned,  was  indebted  to  the  defendant  in  a  large 
sum  of  money,  as  well  as  to  a  large  number  of  other  persons, 
and  was  insolvent,  not  having  sufficient  assets  to  pay  all  his 
liabilities,  and  waj  on  the  eve  of  insolvency,  as  the  defendant 
well  knew,  or  had  reason  or  probable  cause  for  knowing  or 
believing;  that  on  the  day  aforesaid  the  said  James  R. 
Renwick,  by  deed,  and  in  contemplation  of  insolvency,  granted, 
bargained,  sold,  assigned,  transferred,  and  set  over  unto  the 
defendant  all  the  stock  in  trade,  goods,  wares  and  merchandise 
of  him,  the  said  James  R.  Renwick,  situate  in  his  shop  and 
premises  in  Halifax  aforesaid,  which  said  goods  are  described 
as  follows,  &c.,  &c.,  whereby  the  defendant  obtained  an  unjust 
preference  over  the  other  creditors  of  the  said  James  R. 
Renwick.  The  writ  also  contained  counts  for  forcibly  breaking 
and  entering  the  premises,  and  taking  the  goods,  and  converting 
them  to  defendant's  own  use,  whereby  the  plaintiff  was 
deprived  of  their  use  and  possession. 

At  the  trial  of  the  cause  before  Weatherbe,  J.,  at  Halifax, 
without  a  jury,  the  insolvent,  Renwick,  thus  detailed  the 
circumstances  which  led  to  the  giving  of  the  bill  of  sale  to 
defendant: — "I  was  watchmaker  and  jeweller  in  1878  5 
bought,  sold,  and  repaired,  and  continued  in  the  business  till 
my  insolvency,  on  the  9th  December,  lb78.  I  owed  defendant 
about  sixteen  hundred  dollars  ;  J.  G.  Joseph  &  Co.  about  six 
hundred  dollars;  Schwab  Bros,  about  three  hundred  dollars  ; 
Bradley  &  Co.  about  one  hundred  dollars;  and  some  small 
notes  amounting  to  one  hundred  dollars.  The  Imperial  Bank 
of  Canada  held  the  notes  representing  J.  G.  Joseph  &  Co.'s 
debt.  I  owned  my  stock  in  trade.  I  valued  it  at  three 
thousand  dollars,  as  near  as  I  can  tell.  There  was  between 
three  and  four  hundred  dollars  of  good  debts  due  me.  I  had 
given  notes  to  L.  F.  Darling  and  Schwab  Bros.,  somewhere 
about  this  time.    I  had  not  money  and  was  not  ir.  a  position 
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to  pay  Schwab  Bros,  and  Joseph  &  Co.  in  full  I  was  not  able 
in  December  to  pay  any  of  my  notes  in  full  as  they  became  due. 
Defendant's  whole  claim  was  represented  by  notes.  I  owed 
defendant  for  goods  and  jewellery.  All  these  claims  and  all 
my  debts  mentioned  were  for  jewellery  and  goods.  I  purchased 
nothing  from  Darling  aftar  9th  December.  I  heard  previous 
to  9th  December,  and  previous  to  giving  bill  of  sale,  about  a 
week  or  so,  of  failure  of  J.  G.  Joseph  &  Co.,  and  I  went  to 
defendant,  because  he  was  my  principal  creditor,  to  ask  his 
advice.  He  knew  with  whom  I  had  been  dealing.  I  told 
him  the  Imperial  Bank  of  Canada  had  Joseph  &  Co.'s  notes. 
He  knew  all  of  my  creditors,  but  he  did  not  know  how  much 
I  owed.  1  told  him  what  I  owed  Joseph  &  Co.  at  the  time.  I 
went  to  him  before  9th  December.  I  said  Joseph  &  Co.  had 
promised  to  carry  me  through,  and  now  that  they  had  failed, 
I  was  afraid  they  would  press  me  and  close  me  up,  and  a.sked 
his  advice.  He  said  he  thought  I  had  better  give  him  a  bill 
of  sale,  and  they  probably  would  not  press  me  then,  and  he 
would  let  me  have  what  goods  I  wanted,  and  I  would  probably 
work  through.  He  said  the  effect  of  a  bill  of  sale  to  him 
would  induce  the  creditors  to  give  time,  as  I  had  written  to 
some  of  them  for  that  purpose,  as  I  told  him.  I  felt  positive 
that  I  could  work  through  by  preventing  these  people  from 
coming  down  on  me.  I  then  gave  defendant  the  bill  of  sale  in 
question  which  covered  almost  all  my  stock  in  trade,  and 
shop  furniture  and  tools.  There  was  some  shop  furniture, 
about  fifty  dollars,  not  in  this.  I  could  not  at  this  time  pay 
my  debts  as  they  became  due.  If  called  on  to  pay  the 
Joseph  &  Co.'s  notes  in  full  1  could  not  pay  them." 

Subsequent  to  the  giving  of  the  bill  of  sale,  Renwick  was 
arrested  at  the  suit  of  Schwab  Bros.,  and  while  he  was  in  jail 
the  goods  covered  by  the  bill  of  sale  were  taken  by  defendant, 
and  subsequently  sold  by  him.  Renwick  valued  the  goods 
taken  at  $1,800,  and  Bannister,  one  of  defendant's  employees, 
at  less  than  half  that  amount. 

After  hearing  counsel,  the  learned  Judge  found  that  the 
bill  of  sale  was  given  in  contemplation  of  insolvency,  and 
assessed  the  damages  at  $900,  finding  a  verdict  in  favor  of 
plaintiff  for  that  amount  A  rule  tiisi  was  subsequently 
granted  to  set  the  verdict  aside,  and  for  a  new  trial,  on  the 
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ground  that  no  demand  of  the  goods  and  property  refen-ed  to 
in  plaintiff's  declaration  was  made  before  action,  nor  was  any 
other  act  done  to  show  that  plaintift  disaffirmed  the  contract 
under  which  defendant  had  taken  possession  of  the  goods  and 
property  in  question. 

Fielding,  in  support  of  the  rule.— The  aetion  was  brought 
originally  for  trespass  and  trover,  charging  that  a  certain^ 
conveyance  under  which  defendant  had  possession  of  certain 
goods  was  made  in  contemplation  of  bankruptcy.  The  Judge- 
(Weatherbe,)  found  expressly  that  it  was  made  in  contem- 
plation of  bankruptcy,  and  found  for  the  plaintiff.  But  thero 
was  no  evidence  of  any  demand  and  refusal.  The  bill  of  sale- 
is  dated  December  9th,  1878,  and  the  writ  of  attachment 
issued  in  October,  18TD.  The  defendant  filed  a  claim  for 
$1 ,000,  after  valuing  the  goods  in  tho  bill  of  sale.  That  claim 
was  not  contested^  and  the  bill  of  sale  was  not  disaffirmed  by 
the  assignee.  (Weatherbe,  J. — They  need  not  object  to  the 
claim.  It  was,  in  fact,  too  small.  There  was  a  preferential 
bill  of  sale  to  Darling  from  the  insolvent,  who  remained  in 
possession  until  shortly  before  the  attachment.  While  the 
insolvent  was  in  jail,  and  before  the  writ  of  attachment, 
Darling  seized  the  goods  under  the  bill  of  sale,  and  the 
assignee  then  brought  this  action  of  trespass  and  trover,  with 
a  special  count  that  the  bill  of  sale  was  made  in  contemplation 
of  insolvency.)  The  form  of  action  has  not  been  followed. 
The  declaration  is  not  a  declaration  framed  under  the 
Insolvent  Act  (Weatherbe,  J.— All  that  is  alleged  in  the 
first  count  is  made  out.)  The  section  referring  to  unjust 
preferences  only  gives  a  Remedy  to  the  subject.  The  action 
must  therefore  be  replevin.  (McDonald,  J. — Then  the  object 
of  the  Act  might  be  defeated  by  selling  the  goods  for  money. 
Weatherbe,  J. — It  is  admitted  that  there  would  still  be  a 
remedy  in  equity.)  If  the  subject  matter  is  destroyed,  they 
might  perhaps  recover  in  trover,  but  they  would  have  to  prove  a 
demand.  (McDonald,  J. — That  would  depend  upon  whether  it 
was  and  is  voidable.)  No ;  even  if  void,  the  defendant  would 
have  a  right  to  a  demand,  the  assignee  not  having  disaffirmed 
it.  S  H.  Bladtstone.  135.  The  act  is  not  null  and  void 
between  the  parties,  and  therefore  the  defendant  is  not  in 
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possession  wrongfully  until  there  is  an  assignee  appointed. 
He  should  therefore  have  a  demand  served  upon  him. 
(Weatherbe,  J. — It  is  clear  that  I  found  a  verdict  under  the 
trover  count.  The  damages  are  assessed.)  There  is  no 
evidence  here  that  the  goods  were  sold  by  Darling. 
(Weatherbe,  J. — I  had  no  doubt  that  the  goods  were  sold  by 
Darling.  It  is  in  evidence  that  they  were  sold  after  the 
bankruptcy.  They  could  not  then  have  been  sold  by  Ren  wick, 
and  must  have  been  sold  by  Darling.)^  Even  admitting 
that,  there  should  have  been  a  demand.  9  B.  Jk  C,  764. 
(McDonald,  J. — That  case  does  not  touch  the  question.  If 
the  defendant  had  still  the  property  in  his  possession,  possibly 
a  demand  would  be  necessary.  But  after  he  had  sold  it,  what 
need  was  there  of  a  demand  ?  What  necessity  is  there  for  a 
constructive  conversion  by  demand,  when  j'ou  have  the  actual 
conversion  ?  Weatherbe,  J. — Darling  here  had  a  legal 
possession,  ab  initio,  but  it  is  made  illegal  by  the  Act  The 
argument  is  that  the  Act  is  so  sweeping  that  it  vests  a  right 
of  immediate  possession  in  the  assignee.)  IS  C.  -B.,  285; 
L.  R,  5  C  P.,  47S.  Apart  from  the  statute,  there  is  no  doubt 
that  there  was  necessity  for  a  demand.  After  filing  his  claim, 
referring  to  these  goods,  and  appraising  his  security  under  the 
conveyance  of  them,  the  assignee  having  never  disaffirmed 
the  transaction,  and  no  objection  having  been  made,  he  had  a 
right  to  assume  that  no  objection  was  taken  to  it ;  and  there 
should,  therefore,  have  been  a  demand.  The  conveyance  was 
only  voidable  by  the  assignee  intervening  to  set  it  aside. 
S  Ad,  Jk  EL,  94,  shews  that  the  word  void  is  sometimes 
construed  as  voidable.  If  these  words  are  to  be  construed 
literally,  the  conveyance  is  absolutely  void,  but  it  is  clearly 
not  void  as  between  the  parties,  and  the  assignee  could  have 
affirmed  it,  and  defendant  had  a  right  to  presume  that  he  did 
so.  There  should  have  been  evidence  of  some  amount  on 
which  to  found  a  verdict.  (Weathebe,  J. — There  is  positive 
evidence  that  the  goods  cost  Sl,300,  and  that  Darling  got  all  of 
them  except  SI 00  worth.  The  verdict  is  for  only  about  $900.) 
That  assumes  that  the  verdict  could  be  for  all  the  goods,  but 
I  contend  that  it  could  only  be  for  those  sold,  and  there  is  no 
evidence  what  goods  were  sold. 
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Sedgwick,  Q,C,,  contra. — No  proof  of  conversion  is  necessary 
under  the  pleadings  in  this  case.  The  firat  count  is  a  perfectly 
plain  count  at  common  law.  A  common  law  court  is  not 
bound  by  any  particular  form  of  declaration.  The  mere  fact 
of  a  declaration  being  unique  is  nothing  against  it,  provided 
it  discloses  a  good  cause  of  action.  (Weatherbe,  J. — The 
matter  set  out  in  the  first  count  is  fraud.  That  is  entirely 
matter  for  equity,  and  the  Parliament  had  no  power  to  make 
that  a  common  law  count)  Cites  argument  of  Weatherbe,  J., 
in  Latvaon  v.  City  of  Halifax^  3  R.  &  C ,  1 68.  (Weatherbe,  J. 
— There  it  was  argued  that  the  plaintiff  had  an  action  on  the 
case.  That  argument  went  far  enough,  but  yours  goes  a 
great  deal  further.)  Eliminating  all  question  of  fraudulent 
preference  and  contemplation  of  insolvency,  there  is  a  stated 
charge  of  conversion  by  Darling,  and  that  plaintiff  was  the 
assignee  of  the  right  created  by  that  act  of  conversion.  The 
plea  to  that  does  not  deny  that  conversion.  (McDonald,  J. — 
There  is  ho  evidence,  of  the  conversion  alleged  in  the  first 
count.)  No  evidence  was  needed.  But  there  is  evidence  of  a 
conversion  before  the  insolvency.  (McDonald,  J. — There  is 
a  plea  to  the  first  count,  of  license,  and  it  is  proved.  The  first 
count  is  no  count  in  trover  at  all.  The  count  in  trover  is  that 
plaintiff's  goods  were  converted.  This  is  not  that  plaintiff's 
goods  were  converted,  but  another  party's  goods.)  The  idea 
of  license  is  not  proved  at  all.  The  year  stipulated  in  the  bill 
of  sale  had  not  elapsed.  (Weatherbe,  J. — This  is  a  special 
verdict,  with  a  point  reserved.)  That  point  is  not  taken  in 
the  rule.  The  first  count  is  precisely  similar  to  counts 
sustained  again  and  again  in  the  Ontario  Courts,  under  the 
Insolvent  Acts  of  1869  and  1875.  The  first  count  is  good  as 
it  is,  because  the  Dominion  Parliament  gave  a  right  to  the 
assignee  which  it  had  a  right  to  give.  It  made  the  conveyance 
null  and  void,  and  if  so,  the  taking  of  the  goods  was  a  tortious 
taking.  (Weatherbe,  J. — What  do  you  ask  for  under  this 
count  ?)  Damages.  (Weatherbe,  J. — For  what ;  for  a 
fraudulent  transfer  ?)  The  counsel  did  not  ask  for  a  nonsuit 
on  the  ground  that  there  was  no  demand.  The  ground  should 
be  taken  on  the  motion  for  nonsuit.  Unless  a  counsel,  when 
he  moves  for  a  nonsuit,  takes  all  his  grounds,  he  is  precluded. 
(Weatherbe,  J. — That  point  must  have  been  taken,  or  I 
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would  not  have  given  a  rule.  McDonald,  J.-— The  evidence 
•came  out  in  defence  which  dispenses  with  the  necessity  of 
that  proof.)  Demand  and  refusal  are  not  necessary  where 
the  defendant  has  acted  in  such  a  way  that  he  cannot  comply 
with  the  demand.  10  Metcalfe  442.  This  case  goes  the  full 
length  that  we  require.  In  this  case  the  case  frotn  f  H,  Black* 
>8tone  was  cited.  In  none  of  the  cases  in  t^e  English  reports 
was  the  conveyance  void.  They  were  voidable  only  by  the  law 
of  relation.  1  Allen  Muss.,  10& ;  9  Allen  Mass.,  171.  Demand 
and  refusal  are  only  necessary  where  the  impeached  transaction 
is  voidable  and  not  void.  Roscot's  N.  P.,  1107.  The  principle 
is  that  when  an  act  of  bankruptcy  is  committed,  that  act  is 
void,  and  vests  all  the  property  in  the  creditor  for  equal 
distribution.  If  An  arrangement  is  made  afterwards,  it  relates 
back  to  the  act  of  bankruptcy,  under  the  doctrine  of  relation, 
which  is  a  common  law  doctrine.  The  act  here  is  an  act  of 
bankruptcy  by  section  3,  sub-section  j,  of  the  Insolvent  Act 
'of  1876,  because  it  is  a  transfer  of  all  the  insolvent's  property, 
The  Dominion  Parliament  has  a  right  to  legislate  with 
regard  to  procedure  in  all  matters  coming  within  its 
jurisdiction.  19  f7.  C.  C  P.,  302.  But  it  is  not  necessary 
to  argue  this.  The  act  simply  makes  the  conveyance  null  and 
void,  and  we  have  our  own  procedure  to  enable  us  to  take 
advantage  of  that  fact.  The  clause  which  enables  us  to 
recover  back  the  "subject  matter^'  must  be  construed  liberally. 
The  subject  matter  means  the  goods,  or  the  money  obtained  tor 
them  if  sold.  The  only  question  is  whether  we  have  brought 
ourselves  under  the  terms  of  the  statute.  (WfiATHERBE,  J. — 
That  is  not  denied.  You  have  brought  yourself  within  the 
statute,  but  the  question  is  whether  you  have  done  all  that  is 
required  to  enable  you  to  bring  an  action  of  trover.)  The 
statute  makes  the  transfer  to  Darling  absolutely  null  and 
void>  and  every  act  of  Darling  with  reference  to  those  goods 
was  a  wrongful  act,  for  which  the  assignee  could  bring  an 
action  of  conversion.  Assuming  that  we  must  give  evidence 
outside  of  the  mere  fact  of  the  taking,  we  have  ample  evidence 
to  support  trover.  The  defendant  himself  acknowledges  by 
his  account  that  he  converted  the  goods  into  cash. 

Fielding,  in  reply,  was  directed  to  confine  himself  to  the 
last  count. — ^The  whole  question  is,  whether  the  transaction  is 
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void  or  voidable.  (Weatherbe,  J. — Seven  Judges  in  Ontario 
have  decided  that  a  transfer  such  as  this  was  void,  and  four 
Judges  here,  in  Johns  v.  Barbcur,  have  decided  the  same 
thing.  The  Ontalio  Judges  held  that  such  transfer  did  come 
under  those  clauses,  and  was  void.  And  we  decided  that  if 
the  transfer  in  Johns  v.  Barbour  had  come  under  those  clauses 
it  would  have  been  void.)  McCord  v.  Ilarper,  26  U.  C.  0.  P., 
96. 

McDonald,  J. — We  think  the  case  turns  principally  upon 
the  second  count.  It  was  upon  that  count  that  the  learned 
judge  founded  his  verdict,  and  I  have  no  doubt  myself  that  the 
moment  the  assignment  was  executed  it  gave  certain  rights  to 
the  assignee,  among  which  was  the  right  to  recover  that 
property.  The  defendant  having  converted  the  property  by  a 
sale  to  his  own  use,  I  do  not  see  that  a  demand  was  necessary 
at  all.  It  may  be  where  a  party  holds  property  under  his 
control,  but  here,  where  it  is  proved  that  the  property  was 
sold,  I  don't  see  that  any  evidence  to  make  out  a  constructive 
conversion  is  necessary.     The  appeal  must  be  dismissed. 

Smith,  J.,  concurred. 

Weatherbe,  J. — If  it  is  admitted  that  this  instrument 
comes  within  the  lS2nd  or  133rd  section  of  the  Insolvent  Act 
of  1876,  the  verdict  must  stand.  This  is  the  sole  question  we 
have  to  consider,  as  in  Johns  v.  Barbour  We  virtually  decided 
that  question,  and  it  is  a  question  that  was  fully  considered. 

Rule  discharged. 
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WIGGINS    u    TOWN   OF  WINDSOR. 

Before  McDonald,  Smith  and  Wiathsrbb,  JJ. 

(Decided   Febntary    tlH,    18S2.) 

Appeal  offaintt  AtteumenU 

RuLK  to  quash  an  aasessment  of  defendant's  property  discharged  with  costi  where  defendant 
appealed  against  his  assessment,  and  kbo^n  ed  that  it  was  excessive  relatively  to  certain  othen 
named.  The  proper  remedy  in  such  case,  under  the  by-laws  oi  the  Town  of  Windsor,  is  to 
appeal  against  the  other  assessmonts  as  too  low. 

Plaintiff,  who  was  a  rate-payer  of  the  Town  of  Windsor, 
appealed  against  the  assessment  made  for  the  year  1880,  and 
more  particularly  against  the  assessment  of  his  real  and 
personal  property,  to  the  Court  provided  for  by  section  10  of 
the  by-laws  of  the  Town,  such  Court  being  composed  of  three 
members  of  the  Council,  appointed  by  the  Council,  and  the 
Recorder,  and  having  power,  among  other  things,  after  hearing 
the  complaint,  and  the  parties  appealing,  and  the  assessors,  and 
any  witness  adduced  on  behalf  of  either  of  them  under  oath, "  to 
determine  the  matter,  and  either  confirm,  modify  or  amend  the 
roll  accordingly."  The  Court,  after  hearing  plaintiffs 
objections,  confirmed  the  assessment,  which  was  afterwards 
confirmed  by  the  Town  Council.  No  appeal  is  provided  from 
the  decision  of  the  Appeal  Court  of  the  Town,  and  a  writ  of 
certiorari  was  issued  from  the  Supreme  Court,  under  which 
the  proceedings  were  brought  up.  Plaintiff  then  moved  on 
affidavit  to  quash  the  assessment  on  the  following  grounds : — 

1.  Because  said  assessment  roll  was  illegally  and 
improperly  made,  and  not  in  accordance  with  the  Act  incor- 
porating the  Town  of  Windsor,  and  the  by-laws  under  which 
the  same  was  made  were  and  are  vltra  vires  and  illegal. 

2.  Because  the  property  of  said  George  C.  Wiggins,  set 
forth  in  said  roll,  is  not  valued  or  assessed  according  to  law. 

3.  Because  the  valuation  and  assessment  of  said  property 
is  not  made  upon  a  proper  principle  or  basis,  nor  in  proportion 
to  the  principle  nor  basis  of  valuation  adopted  in  valuing  the 
other  property  assessed  upon  said  roll. 

4.  Because  there  is  no  fixed  basis  or  principle  of  valuation 
of  the  property  of  the  rate-payers  mentioned  in  said  roll,  and 
the  a?rsessment  is  not  a  fair  and  equal  assessment. 
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5.  Because  the  property  of  said  George  C.  Wiggins  has 
^een  overvalued  on  said  roH,  and,  compared  with  the  valuation 
•of  the  property  of  other  rate-payers,  is  -eiccessive  and  unjust. 

The  plaintiff's  affidavit,  upon  wMch  the  role  Was  obtained, 
shewed  that  while  the  real  estate  of  the  plaintiff  was  assessed 
•Bt  an  amount  nearly  approximating  its  fall  cash  value,  the 
real  estate  of -other  persons,  a  ntwnberof  whom  were  mentioned, 
^vas  avssessed  at  ha4f,  or  less  than  half,  its  act\ial  cash  value. 

The  rule  now  came  up  for  argument. 

Orakaffi,  Q.  G. — I  will  contend  that  this  is  not  a  case  for 
«  writ  of  cerUorari,  because  the  matter  complained  of  did  not 
arise  from  the  exercise  ijf  judicial  fanctions.  The  action  of 
the  Town  Council  in  conlirming  the  assessment  was  not  a 
Judicial  act.  (McDoi^ald,  J. — Should  not  that  point  be  made 
the  subject  of  a  substantive  motion  ?)     I^o. 

HeTwy^  Q.  C,  in  support  of  rule.— *-The  fact  that  a  judicial 
"decision  has  resulted  in  a  ministerial  act  does  not  prevent  the 
issue  of  a  oertiorari.  We  xiannot  l>e  pieoluded  from  certiorari 
by  the  fact  that  the  assessment  roU  had  passed  out  of  tlie 
hands  of  the  assessors  and  of  the  Court  of  Appea/1  into  the 
hands  of  the  Town  Coimcil  before  we  issued  the  certiorarL 

During  the  reading  <of  t^e  affidavits  a  long  argument  took 
place  as  to  the  system  of  assessing  low,  Graham  contending 
that  although  the  assessment  was  iow,  it  was  consistently  so, 
•and  no  injustice  was  done. 

McDoNAL©,  J. — Point  out  that  the  assessor  admits  that  the 
•assessment  is  low  and  false. 

Weathkrbe,  J. — They  a^e  to  make  a  "fair  and  impartial 
-assessment."  That  differs  from  the  Revised  Statutes,  which 
requires  the  assessment*  to  be  according  to  the  "  actual  cash 
value,"  These  are  two  entirely  different  things,  and  the 
<liff($rence  in  the  language  indicates  a  difference  of  principle. 

Graha/m,  Q.  C, — They  are   attacking   the   assessment  of 
Wiggins.     The  quashing  of  that  assessment  does  not  vitiate 
the  assessment  of  others.     We   are  just  dealing   with   the 
^assessment  of  Wiggins,  and  no  others. 
Q 
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McDonald,  J.^  Is  there  not  an  appeal  from  the  assessment 
of  others  as  too  low  ? 
Henry,  Q.  C— Yes. 

McDonald,  J. — But  yon  did  not  take  that.  The  Appeal 
Court  could  only  alter  Wiggins'  assessment. 

Henry,  Q.  0. — ^The  ground  of  Wiggins'  appeal  is  that  his 
own  assessment  was  too  high. 

McDonald,  J. — You  should  have  given  notice  to  them,  to 
avail  yourself  of  that. 

Henry,  Q.  C. — We  must  assume  that  notice  was  given  to 
the  parties  affected,  as  l)eing  assessed  at  too  low  a  rate. 
(Weatherbe,  J. — It  does  not  appear  that  they  had  any  trial 
in  the  Appeal  Court.)  But  we  can,  nevertheless,  contend  that 
Wiggins  is  assessed  too  high  relatively.  (Weatherbe,  J. — 
Yes,  relatively  to  the  great  majority,  but  you  only  say  he  is 
assessed  too  high  relatively  to  a  few  other  rate-payers  selected, 
which  may  be  extreme  cases.  Non  constat  that  the  rest  are 
not  assessed  in  the  same  ratio  as  Wiggins.  You  should  have 
appealed  againt  the  assessment  in  those  special  cases  referred 
to  as  being  too  low.  McDonald,  J. — Can  we  review  the 
assessment  of  the  othe  rs  who  have  never  been  brought  before 
the  Court  of  Appeal  ?  Smith,  J. — Why  should  we  review 
their  cases,  when  the  statute  gives  you  against  them  another 
and  a  simpler  remedy,  which  you  have  not  used? 
Weatherbe,  J. — I  do  not  see  that  the  appeal  is  an  estoppel. 
It  is  always  proper  to  consider  the  fact  of  a  right  of  appeal 
existing  when  granting  a  writ  of  certiorari.)  The  by-laws 
are  tdtra  vires.  Section  37  of  the  Act  gives  the  Council 
power  to  make  by-laws  for  the  regulation  and  mode  of 
assessment.  There  is  no  power  in  the  Act  to  constitute  a 
Court  of  Appeal. 

Graham,  Q.  C. — The  by-laws  have  been  ratified  by  the 
act  of  the  legislature. 

Weatherbe,  J. — How  would  that  help  you,  even  if  'tdtra 
vires  ?    It  is  a  nullity,  and  does  not  affect  the  roll. 

The  Court,  after  some  further  argument,  chiefly  as  to  the 
question  of  costs,  discharged  the  rule  to  quash  the  assessment, 
with  costs. 


Digitized  by  VjOOQIC 


FEBRUARY,    1882.  259 


OVERSEERS  OF  THE  POOR  v.  McKENZIE. 

Before  McDonald,  CS.  J.,  and  Jambs  and  Riobt»  J. J. 

(Deeided  POruarf  t*nd,  188i.) 

Surprise, — Judicial  Di9crttion.^AppeaL 

Thb  County  Court  Jadge  gave  Judgment  for  defendant  on  appeal  from  the  Hagiitrates, 
«»d  aft«wards  granted  a  new  trial  on  the  grofind  of  turprise-and  the  discovery  of  new  evidence. 
The  only  element  of  surprise  consisted  of  the  fact  that  a  witness  not  examined  In  the  Magis- 
trates' Court  had  given  evidence  in  the  County  .Court. 

Held,  That  the  discretion  of  the  Judge  had  been  unwisely  exercised  In  granting  a  new 
trial,  and  that  there  was  an  iu>peal  under  aectlon  99  of  th«  County  Court  Act,  1880. 

This  cause  was  originally  brought  before  two  Justices  of 
the  Peace,  who  gave  judgment  for  the  plaintiffs.  An  appeal 
was  taken  from  this  judgment  to  the  County  Court  for  Dis- 
trict No.  1.  Upon  trial  in  the  County  Court  judgment  was 
given  for  defendant.  Plaintiffs  then  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  surprise  and  the  discovery  of 
new  evidence.  The  Judge  of  the  County  Court  made  this 
rule  nisi  absolute  after  argument,  and  the  defendant  appealed 
from  his  judgment. 

The  judgment  appealed  from  was  as  follows : — 
Application  for  new  trial  on  ground  of  surprise  and  new 
evidence.  The  general  rule  is  that  a  new  trial  should  be 
granted  in  cases  where  a  party  is  ttfken  by  surprise  by- 
circumstances  that  could  not  have  been  anticipated,  but  it 
rests  in  the  sound  discretion  of  the  Judge.  In  this  case, 
acting  as  a  juror,  I  based  my  judgment  largely  on  the  evidence 
of  the  witness  Eate  Borden,  which,  if  true,  showed  that  the 
connection  between  the  defendant  and  Jemima  McKenzie 
could  not  have  taken  place  on  the  day  and  at  the  time  sworn 
to  by  her,  and  if  she  was  mistaken  on  one  point,  or  swore 
falsely,  she  might  do  so  on  another.  In  Smith  v,  Woodfine, 
1  C.  B.  I*].  S.,  660,  Cbesswell,  J.  said  that  if  it  appeared  that  a 
verdict  had  been  obtained  by  means  of  perjury,  that  would  be  a 
ground  for  setting  aside  the  verdict ;  so  if  it  were  shown  that 
evidence  was  given  which  had  taken  the  defendant  by  sur- 
prise, and  which  he  could  have  had  no  opportunity  to  meet ;  and 
in  Fisher's  Digest,  1875,  to  constitute  surprise  a  case  must  have 
been  made  at  the  trial  which  the  opposite  party  could  not 
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have  been  reasonably  expected  to  meet.  Kate  Borden  was 
not  examined  before  the  Magistrate,  and  therefore  the  plaintiffs 
had  no  notice  of  the  evidence,  and  could  not  be  reasonably 
supposed  to  come  prepared  to  meet  it;  indeed,  they  were 
thrown  off  their  guard  by  the  introduction  of  this  new 
evidence.  Again,  in  Fisher's  Digest,  1877,  "A  new  trial  will 
not  be  granted  on  the  ground  of  the  discovery  of  fresh 
evidence  unless  the  proposed  fresh  evidence  is  such  that  if 
brought  before  a  jury  a  different  verdict  to  that  in  the  former 
trial  would  be  given."  It  is  not  necessary  for  me  to  state 
what  the  judgment  would  have  been  had  Kate  Borden's 
evidence  not  been  forthcoming ;  but  I  think  I  may  say  that 
in  such  case  there  would  be  a  reasonable  prospect  of  a  different 
judgment  beinor  arrived  at.  In  the  cause  of  Seely  v.  Purely^ 
decided  by  the  Supreme  Court,  Thomson's  Reports,  414,  a  new 
trial  was  ordered  on  the  ground  that  the  plaintiff  was  sur- 
prised by  the  defendant's  denial  on  the  trial.  Upon  the 
whole,  I  think  that  I  shall  exercise  a  sound  discretion  by 
ordering  a  new  trial,  and  as  there  is,  and  will  be,  contra- 
dictory evidence,  I  order  that  the  trial  be  had  before  a  jury. 

lidding,  for  respondent,  takes  preliminary  objection  that 
there  is  no  appeal  allowed  by  the  Act,  Chap,  2  of  the  Acts  of 
1880,  sec.  107.  Appeals  are  granted  from  Magistrates'  orders 
and  judgments  in  bastardy  cases,  to  the  County  Court,  but  no 
further.  Appeals  in  bastardy  eases  are  distinguished  in  the 
Act  passed  in  1881,  from  ordinary  appeals  from  Magistrates. 

/.  J,  RltcMe,  in  support  of  appeal. — The  only  affidavits  on 
which  the  rule  for  a  new  trial  was  granted,  are  affidavits  of 
attorney  and  counsel,  with  statements,  not  sworn,  of  iyio  or 
three  persons,  annexed,  which  statements  one  of  the  parties 
making  the  affidavit  says  he  believes  can  be  proved  to  be  true. 

The  affidavits  show  no  surprise,  except  that  they  did  not 
anticipate  the  judgment  given  on  the  evidence  taken  at  the 
trial, 

Fieldivg,  contra. — The  question  for  the  Judge  below  was 
simply  whether  the  ends  of  justice  would  be  promoted  by 
granting  a  new  trial.  J3e  has  exercised  his  discretion,  and 
this  Court  bhould  not  disturb  his  decision.     Plaintiffs  were 
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surprised   at   the   trial   by  the  evidence  of  the  Borton  girl, 
which  had  not  been  given  at  the  trial  before  the  Magistrates. 

The  Court. — The  Judge  here  has  exercised  his  discretion 
unwisely.     There  is  an  appeal  under  the  Act  of  1880,  sec.  99. 
Appeal  sustained  with  costs. 


TUPPER    v.    CROWE. 

Before  McDonald,  C.  J.,  and  Jambs  and  Kigbt,  J  J. 

(Decided  February  $Uth,  1S8M.) 

Representation  as  to  credit^-^Eviden^. 

Iir  an  action  OB  the  case  for  faiUe  representations  by  defendants  of  the  credit  of  one 
ITf(ririD8,  plaintiff's  only  evidence  as  to  defendant's  knowledge  of  the  position  of  HIggius 
<»n8isted  of  the  fact  that  he  had  a  trust  deed  from  Higrgins  of  all  his  real  estate,  and  the  state* 
ment  of  Hinrgins  that  defendant  was  aware  of  his  position.  The  goods  were  purchased  on  a 
three  months  credit,  and  it  was  in  evidence  that  at  the  end  of  the  time  Hlggins  had  more 
than  sufficient  property  to  meet  the  claim.  The  Court  refused,  on  appeal,  to  reverse  the 
Judgment  for  defendant. 

This  was  an  action  on  the  case  tried  at  Halifax  before 
James  W.  Johnstone,  County  Court  Judge  for  District  No.  1, 
in  which  the  plaintiff  sought  to  recover  from  the  defendant 
damages  for  fraudulently  representing  to  the  plaintiff  that 
William  J.  Higgins,  of  Wolfville,  in  the  County  of  Kings, 
merchant,  was  in  good  circumstances,  and  might  safely  be 
trusted  with  goods  on  credit;  whereas  the  said  William  J. 
Higgins  was  not  then  in  good  circumstances,  and  could  not 
then  safely  be  trusted  with  goods  on  credit,  as  the  defendant 
then  well  knew,  and  the  defendant  then,  by  so  representing  as 
aforesaid,  induced  the  plaintiff  to  sell  and  deliver  to  the  said 
William  J.  Higgins  goods  on  credit  to  the  value  of  one 
hundred  and  fifty-three  dollars  and  fifty-nine  cents  ($153.59), 
whereby  the  plaintiff  lost  the  price  of  the  said  goods,  and 
incurred  expense  in  endeavouring  to  recover  the  same. 

Defendant,  in  his  pleas,  denied  making  the  fraudulent 
representations  set  out,  and  for  a  second  plea  said  that  the 
said  plaintiff  delivered  the  said  goods  lo  the  said  William  J. 
Higgins  at  his  own  risk  and  on  his  own  responsibility  ;  that 
after  the  alleged  delivery  of  said  goods  the  plaintiff  took  the 
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notes  of  the  said  William  J.  Higgins,  in  full  satisfaction  of 
said  goods,  and  dealt  solely  with  the  said  William  J.  Higgins, 
without  reference  whatever  to  the  defendant. 

Plaintiff's  evidence  in  regard  to  the  conversation  with 
defendant  was  as  follows.:^—''  Defendant  came  to  me  and 
asked  me  if  I  would  let  W.  J.  Higgins  have  goods ;  I  asked 
defendant  if  Higgins  was  good  ;  he  replied  that  he  considered 
him  good,  he  was  doing  a  cash  ^  business ;  defendant  said 
he  had  money  in  Higgins'  business  himself;  defendant, 
after  he  had  spoken  to  me  about  supplying  Higgins 
with  goods,  handed  me  this  paper ;  I  supplied  Higgins 
after  getting  this  paper;  I  sold  the  goods  because 
Crowe  told  me  Higgins  was  good;  I  knew  nothing  to 
the  contrary  of  what  Crowe  told  me ;  I  did  not  know  anything 
about  Higgins  except  what  Crowe  told  me  ;  I  was  induced  to 
give  Higgins  goods  on  representation  of  Crowe  that  Higgins 
was  good  ;  he  said  he  did  a  cash  business,  and  had  no  doubt 
he  would  be  able  to  pay  for  goods  in  three  months ;  I  sold 
at  three  months." 

The  paper  referred  to  was  a  letter  dated  Wolfville,  May 
12th,  1879,  addressed  to  the  defendant  by  W.  J.  Higgins  &  Son, 
in  which  they  said  :  "  We  want  a  small  lot  of  goods  only  at 
present,  to  sell  for  cash  only,  and  would  like  if  Mr.  Tupper 
would  send  them  at  three  months,  but  if  he  don't  wish  to  sell 
at  so  long  time,  would  take  a  smaller  lot.  We  will  send  a  list 
that  we  need  now  to  keep  business  moving,  and  he  will  do  as 
he  pleases  about  sending  all  or  part."  A  list  was  added  of 
goods  required. 

Plaintiff  also  relied  on  the  fact  that  at  the  time  of  the 
conversation  with  defendant,  the  latter  was  a  party  to  a  trust 
deed  from  Higgins  and  his  son,  covering  their  real  estate, 
made  to  secure  certain  liabilities,  including  a  debt  of  $1,000 
to  the  defendant,  which  was  still  unpaid. 

Higgins,  who  was  called  on  behalf  of  the  plaintiff,  testified 
that  he  had  told  Crowe  that  the  trust  deed  had  destroyed  his 
credit,  so  that  he  could  not  get  goods,  and  that  Crowe  said  he 
would  look  round  and  see  if  he  could  get  some  one  to  supply 
him  ;  that  at  the  time  of  the  purchase  he  was  not  able  to  pay 
for  the  goods  at  three  months ;  that  he  was  embarrassed ;  not 
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doing  a  good  business,  and  that  Cr5we  was  aware  of  his 
position.  On  cross-examination  he  said  they  had  $700  or 
9800  worth  of  stock  on  the  premises  at  the  time  they  got 
Tapper's  goods ;  that  the  second  lot  of  goods  was  ordered 
from  Tupper  direct,  and  that  at  the  time  of  the  first  renewal 
of  the  notes  given  to  Tupper  he  had  property  on  hand  more 
than  enough  to  pay  them. 

Defendant's  version  of  the  negotiation  with  plaintiff  was  as 
follows : — **  I  left  Wolf ville  last  week  in  April,  1879  ;  Higgins, 
I  think,  told  me  before  I  came  away  to  see  if  I  could  get  a 
grocer  to  send  him  a  few  staple  articles  in  groceries ;  in 
consequence,  I  went  to  Tupper  and  told  Tupper;  he  asked  me 
if  I  thought  Higgins  would  pay  for  a  small  lot  in  three 
months ;  I  said  I  thought  he  would,  and  I  told  him  that  in  the 
condition  in  which  I  left  Higgins  there  was  nothing  to 
hinder  him  doing  so ;  I  told  him  not  to  send  him  any  goods 
with  expectation  of  my  being  liable  for  them ;  he  replied, '  I 
don't  want  you  to  be  liable  for  anything  of  the  kind  f  Tupper 
then  said  he  would  send  the  goods ;  I  then  told  him  I  would 
not  order  the  goods,  but  would  write  to  Higgins  what  he  said ; 
I  truthfully  represented  to  Tupper  Higgins'  affairs  as  far  as  I 
knew  them ;  I  said  nothing  to  induce  Tupper  to  send  the 
goods ;  Higgins,  up  to  the  time  I  left,  was  doing  a  cash 
business  ;  I  made  a  bona  fide  statement  to  Tupper  of  what  I 
knew ;  I  don't  remember  telling  Tupper  I  had  mopey  in 
Higgins'  business ;  when  the  first  note  to  Higgins  came  due, 
he  had  enough  in  his  store  to  pay  the  note." 

On  these  facts,  judgment  was  given  for  defendant,  from 
which  plaintiff  appealed. 

After  referring  to  the  evidence,  the  County  Court  Judge 
said : — "  The  ground  of  the  action  is  fraud,  and  I  can  see 
nothing  in  the  evidence  that  implicates  the  defendant  with 
fraud,  or  that  can  sustain  the  allegation  that  the  representation 
he  made  was  false,  even,  accepting  the  statement  of  the 
conversation  given  by  plaintiff.  When  defendant  left  Wolf- 
ville,  the  last  week  in  April,  Higgins  had  about  $1,000  of  stock, 
besides  debts  considered  good  to  some  $800,  and  a  fair 
business ;  and  defendant's  statement  that  Higgins  was  doing 
a  cash  business  is  corroborated  by  Higgins*  letter  12th  May — 
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the  day  before  the  good^  were  sent — that  he  wanted  them  to 
sell  for  cash  only.  Crowe^  the  defendant^  swears  that  in  the- 
condition  ifn  whieh  Begins  was  when  he  spoke  to  Topper,  he- 
was  well  able  to  pay  plaintiff,  with  the  assistance  he  had  beei> 
and  was  giving  him  ;.  and  there  is  nothing  in  the  evidence  Uy 
shew  that  defendant  caine  to  a  wrong  conclusion  when  he  said 
he  considered  hiin  good,  much  less  to  charge  him  with  fraud. 
The  plaintiff's  contention  at  the  trial-  was  that  the  defendant's 
representations  must  have  been  false,  because  Higgins  had 
given  a  deed  in  trust  to  secure  the  payment  of  partnership 
debts  assumed  by  him  on  dissolution  of  partnership  of  which 
Crowe  had  been  a  member.  But  that  deed  was  only  a 
conveyance  of  real  estate,  and  left  the  stock  untrammelled ; 
and  in  point  of  fact,  of  these  old  liabilities  Crow^e  had  himself 
paid  a  considevale  part,  and  in  proof  of  the  ability  of  Higgins^ 
it  may  be  instanced  that  at  the  time  the  note  for  the  goods 
fell  due  Higgins  had  property  enough  to  have  paid  it;  but 
though  the  representation  had  been  false,  the  plaintiff  failed 
entirely  to  shew  that  at  the  time  the  defendant  made  it  he 
must  have  known  it  to  be  so.  This  case  being  novel,  and  the 
plaintiff  having  furnished  me  with  no  eases,  I  hare  myself 
consulted  several^  which  establish  the  proposition  I  have  laid 
down,  and  amongst  others  ^  Eaaiy  92  ;  8  Taunt,  637;  8  Bing.^ 
35  ',7  A,Js  E.,SQ)  1  Ex.,  318  ;  3  T,  iJ.,  51,  etc.,  etc. 

Ei^in,  in  support  of  appeal. — Concealment,  as  well  as 
false  statement,  when  professing  to  give  information,  is  a 
ground  of  action.  In  Hvichm%on  v.  Bell,  1  Taunt.>  558,  the 
representation  consisted  in  the  statementthatdefendantbelieved 
Young  had  done  well  and  purchased  lease  of  his  house.  The 
fact  was  that  Young  had  purchased  the  lease  of  his  house,  but 
defendant  had  lent  money  towards -the  purchase,  and  that 
Young  had  also  mortgaged  the  lease.  8  Bingha'm,  33 ; 
6  Bingh.,  401.  (The  Court. — We  are  with  you  on  the  law ; 
you  need  not  cite  cases.)  Defendant  concealed  the  fact  that 
Higgins  was  involved  in  and  liable  to  pay  debts  incurred  in 
a  former  partnership  with  defendant,  and  that  Higgins  was 
largely  in  debt  to  defendant  himself.  (RlGBY,  J. — It  appears 
that  plaintiff's  sale  was  at  three  months,  and  that  at  the  end 
of  three  months  he  might  have  been  paid,,  if  he  had  looked 
after  his  money.) 
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Ervin  continues. — All  Iliggins's  real  and  personal  property 
i^as  encumbered  at  the  time  defendant  made  the  representa- 
tions, and  defendant  was  perfectly  aware  of  that  fact.  It  was 
to  defendant's  i^erest  to  keep  Higgins  afloat,  until  he, 
(Higgins,)  was  enabled  to  pay  ofl*  certain  liabilities  of  the  old 
firm.  The  letter  of  defendant  to  Higgins,  in  which  he  tells 
him  he  has  secured  him  credit,  and  says  he  has  told  plaintiff 
Higgins  was  selling  for  cash,  is  an  ingenious  part  of  the  fraud. 

(RiGBY,  J. — This  was  peculiarly  a  case  for  the  Judge  below, 
and  I  am  not  certain  I^'ould  not  have  found  the  same  way. 
James,  J. — He  saw  the  manner  in  which  the  evidence  was 
given.)  Cites  1  T.  R.,  318.  It  was  improper  for  the  Judge 
to  admit  evidence  of  bona  fides  in  this  case.  There  was  no 
plea  to  enable  defendant  to  put  in  such  evidence.  His  pleas 
only  deny  the  representations.     Z.  R,,  7  Ch.,  Div.,  344. 

McDonald,  C.  J. — You  have  made  a  very  clear  argument, 
but  we  think  we  need  not  call  upon  the,  other  side.  My  own 
impresbion  is  that  we  would  have  adopted  the  same  view  of 
the  evidence  as  the  Judge  below.  I  do  not  think  the  plain- 
tiff's statement  was  made  with  intent  to  defraud  the  defendant. 
We  all  think  the  appeal  must  be  dismissed. 

RiGBY,  J. — I  cannot  say  that  I  would  have  found  the 
same  way  as  the  Judge  below,  but  I  think  the  evidence  is  not 
so  preponderating  as  to  require  us  to  disturb  his  finding. 

James,  J. — I  might  have  been  greatly  perplexed  if  trying 
the  case,  but  I  do  not  think  the  evidence  sufficient  to  compel 
us  to  come  to  the  conclusion  that  there  was  a  fraudulent 
intent  on  the  part  of  the  plaintiff. 

Appeal  dismissed  with  costs. 
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McGOWAN    V.   HOLDEN. 

Before  Smith,  James  and  WBATHBBB^hTJ. 

(Decided  February  t7th,  188S.) 

Charges  for  intoxicating  liquor,  not  included  in  account  aued  for, 

IH  an  action  on  tbe  oommon  counts,  the  County  Court  Judge  nonsuited  the  plaintiff  oo   • 
the  ground  that  items  ^or  intoxicating  liquors  in  quantities  for  less  than  one  gallon  were,  in 
plaintiff's  claim,  though  not  included  in  the  account  sued  on.    Plaintiff,  on  the  appeal,  claimed 
that  he  should  have  Judgment,  having  proved  his  particulars  at  the  trial,  but  the  Court 
refused  it,  and  granted  simply  the  usual  order  allowing  the.appeal. 

This  was  an  action  on  the  common  counts  for  goods  sold 
and  delivered,  tried  at  Shelburne,  before  Judge  DesBriSiVY, 
County  Court  Judge  for  District  No.  2.  The  main  ground  of 
defence  was  that  the  plaintiff's  claim,  as  set  forth,  included 
charges  for  intoxicating  liquors,  sold  and  delivered  in  quantities 
less  than  one  gallon,  but  it  appeared  that,  though  the 
plaintiff  had  sold  liquors  to  the  defendant  in  quantities  less 
thanone  gallon,  the  charges  were  not  included  in  the  accountsued 
on.  Defendant  moved  for  a  nonsuit,  which  the  Judge  allowed* 
and  in  delivering  judgment  His  Honor  said : — "  The  omission 
of  these  items  from  the  amount  sued'  for,  though  the  plaintiff 
admits  he  was  not  paid,  shews  an  attempt  to  evade  the  law, 
and  escape  a  penalty  which  the  statute,  as  I  think,  plainly 
enforces.  Had  these  items  appeared  in  the  account,  no  further 
proof  would,  under  the  enlarged  terms  of  the  statute,  have 
been  required  to  destroy  the  plaintiff's  claim,  and  he  is  not  to 
be  permitted  to  secure  that  claim  by  a  mere  omission  of  the 
items,  they  having  been  made,  as  shewn  by  his  books,  in  his 
general  running  account  with  the  defendant."  The  plaintiff 
was  permitted  to  take  a  rule  allowing  an  appeal  to  the 
Supreme  Court. 

Tupper,  in  support  of  rule,  was  stopped,  and 

J,  J.  Ritchie,  contra,  called  upon. — The  amended  particulars 
shew  that  all  the  liquors  were  sold  in  quantities  less  than  ten 
gallons.  Under  section  3  of  the  statute  the  plaintiff  cannot 
recover  in  regard  to  the  liquors  sold  in  quantities  less  than  one 
gallon,  and  it  appears,  on  the  face  of  the  account,  that  the 
items  for  which  the  plaintiff  could  recover  were  paid  for  by 
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the  credits  given,  which  must  be  applied  to  the  payment  of 
the  legal  debt 

Tupper, — We  have  a  right  to  a  rule  for  judgment  for 
plaintifi,  as  our  ^rticulars  are  proved.  Defendants  have 
rested  on  their  motion  for  nonsuit,  and  are  bound  by  it. 

The  Court. — We  will  give  you  simply  the  usual  order 
allowing  the  appeal  with  costs. 


STAYNER  ET  AL.    V.    HOW  ATT. 

Before  HoDovald,  C.  J.,  and  Jambs  and  Kigbt,  J  J. 
(Decided  March  8th,  1882.) 

Indorsee  agaiTttt  draver  for  non  acceptance,— Demurrer,  for  want  •/  notice  overruled. 

Plaiktifpb,  u  indorMM,  sued  defendant  u  drawer  of  a  foreign  biU,  ailedging  that  the  bill  was 
duly  presented  for  acceptance  and  dishonored,  and  defendant  had  not  any  effects  in  the  hands 
ol  the  drawees,  nor  any  reasonable  ground  for  expecting  that  he  would  have,  or  that  the  bill 
would  be  honored,  and  that  defendant  had  sustained  no  damage  by  reason  of  having  no  noiice 
of  the  non-acceptanoe.  Defendant  demurred,  on  the  ground  that  plaintiff  was  bound  to  give 
Dotiee  to  defendant  of  non-aoceptance,  or  hold  the  bill  till  due,  and  again  present  it  for  pay- 
ment before  suelng,  and  to  allege  accordingly.    Demurrer  o/erruled. 

Plaintiffs,  as  indorsees,  having  sued  defendant  as  drawer 
of  a  bill  of  exchange,  obtained  leave  to  amend  their  declaration 
.by  adding  two  counts  thereto,  the  second  being  in  the  words 
following : — And  for  that  the  defendant,  on  the  twenty-fourth 
day  of  November,  A.  D.  1875,  at  Crapaud,  in  the  Province  of 
Prince  Edward  Island,  by  his  foreign  bills  of  exchange,  now 
overdue,  directed  to  Messrs.  S.  Mutch  and  Company,  Halifax, 
required  the  said  S.  Mutch  and  Company  to  pay  to  Captain 
Josiah  Slaughen white,  or  order,  twenty  days  after  sight,  one 
hundred  and  thirty-two  dollars,  and  the  said  Josiah 
SlaugHenwhite  endorsed  the  said  bill  to  the  plaintiffs,  and  the 
said  bill  was  duly  presented  for  acceptance,  and  was  dishonored, 
and  at  the  time  when  the  said  bill  was  drawn,  and  from 
thence  and  until  and  at  the  end  of  the  day  when  the  said  bill 
was  presented  for  acceptance,  as  aforesaid,  and  until  the  end 
of  the  day  when  the  said  bill  was  dishonored,  sis  aforesaid,  the 
defendant  had  no  effects  in  the  hands  of  the  said  S.  Mutch 
and  Company,  nor  had  the  defendant  ever  any  reasonable 
ground  for  expecting  that  the  said  S.  Mutch  and  Company  had, 
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or  could  have  any  such  effects,  or  that  the  said  bill  would  be 
accepted  upon  presentment  for  acceptance,  nor  hath  the 
defendant  sustained  any  damage  by  reason  of  his  not  having 
had  notice  of  the  said  presentment  for  acceptance  of  the  said 
bill,  and  the  dishonor  thereof,  and  the  defendant  hath  not 
paid  the  same. 

To  this  count  the  defendant  demurred,  on  the  following 
grounds : — 

1.  Because  the  said  plaintiffs,  in  the  said  second  added  or 
amended  count,  say  that  the  defendant,  on  the  twenty-fourth 
day  of  November,  A.  D.  1875,  at  Crapaud,  in  the  Province  of 
Prince  Edward  Island,  by  his  foreign  bills  of  exchange,  now 
overdue,  directed  to  Messieurs  S.  Mutch  and  Company, 
Halifax,  required  the  said  S.  Mutch  and  Company  to  pay  to 
Captain  Josiah  Slaughenwhite,  or  order,  twenty  days  after 
sight,  one  hundred  and  thirty-two  dollars,  and  the  said  Josiah 
Slaughenwhite  endorsed  the  said  bill  to  the  plaintiffs,  and  the 
said  bill  was  duly  presented  for  acceptance,  and  was  dishonored, 
and  that  at  the  time  when  the  said  bill  was  presented  for 
acceptance,  as  aforesaid,  and  until  the  end  of  the  day  when 
the  said  bill  was  dishonored,  as  aforesaid,  the  defendant  had 
no  effects  in  the  hands  of  the  said  S.  Mutch  and  Company, 
nor  had  the  defendant  ever  any  reasonable  grounds  for 
expecting  that  the  said  S.  Mutch  and  Company  had  or  could  , 
have  any  such  effects,  or  that  the  said  bill  would  be  accepted 
upon  presentment  for  acceptance,  nor  hath  the  defendant 
sustained  any  damage  by  reason  of  his  not  having  had  notice 
of  the  said  presentment  for  acceptance  of  the  said  bill  or  the 
dishonor  thereof,  and  that  the  defendant  hath  not  paid  the 
same,  without  also  stating  that  the  defendant  had  due  notice 
of  the  said  presentment  for  acceptance  and  dishonor  of  the 
said  bill,  and  because  under  the  facts  set  forth  in  th^  said 
second  added  count  the  defendant  was  not  liable  on  the  said 
bill  for  the  same  being  duly  presented  for  acceptance  and 
dishonored  without  his  having  had  due  noticje  thereof. 

2.  And  also,  because  the  said  plaintiffs,  in  the  said  second 
added  or  amended  count,  say  that  the  defendant,  on  the  said 
24th  day  of  November,  A.  D.  1875,  at  Crapaud,  in  the 
Province  of  Prince  Edward  Island,  by  his  foreign  bill  of 
exchange,  now  overdue,  directed  to  Messieurs  S.  Mutch  and 
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Company,  Halifax,  required  the  said  S.  Mutch  and  Company 
to  pay  Captain  Josiah  Slaughenwhite,  or  order,  twenty  dayg 
after  sight,  one  hundred  and  thirty-two  dollars,  and  the  said 
Josiah  Slaughenwhite  endorsed  the  said  bill  to  the  plaintiffs, 
and  the  said  bill  was  duly  presented  for  acceptance,  and  was 
dishonored,  and  that  at.  the   time   when   the  said  bill  was 
drawn,  and  from  thence  and  until  aiyl  at  the  end  of  the  day 
when  the  said  bill  was  presented  for  acceptance,  as  aforesaid, 
and  until  the  end  of  the  day  when  the  said  bill  was  dishonored, 
as  aforesaid,  the  defendant  had  no  effects  in  the  hands  of  the 
said  S.  Mutch  and  Company,  nor  had  the  defendant  ever  any 
reasonable  ground  for  expecting  that  the  said  S.  Mutch  and 
Company  had  or  could  have  any  such  effects,  or  that  the  said 
bill  would  be  accepted  upon  presentment  for  acceptance,  nor 
hath  the    defendant  sustained  any  damage  by  reason  of  his 
not  having  had  notice  of  the  said  presentment  for  acceptance 
of  the  said  bill  or  the  dishonor  thereof,  and  that  the  defendant 
hath  not  paid  the  same,  without  also  stating  that  the  said  bill 
was   duly  presented  for  payment,  and  was  dishonored,  and 
that  at  the  time  when  the    said  bill  was  drawn,  and  from 
thence  until  and  at  the  end  of  the  day  when  the  said  bill 
became  due  and  payable,  and  was  so  presented,  the  defendant 
had  no  effects  in  the  hands  of  the  said  S.  Mutch  and  Company, 
nor   had   the    defendant   ever    any   reasonable   grounds   for 
expecting  that  the  said  S.  Mutch  and  Company  had  or  could 
have  any  such  effects,  or  that  the  said  bill  would  be  paid  upon 
presentment  for  payment,  nor  hath  the  defendant  sustained 
any  damage  by  reason  of  his  not  having  had  notice  of  the  said 
presentment  and  dishonor  of  the  said  bill ;  and  because  the 
facts  set  forth  in  the  said  second  added  count  did  nbt  operate 
to  excuse  notice  to  the  said  defendant  of  the  said  alleged 
presentment  for  acceptance  and  dishonor,  and  the  said  second 
added  count  is  insuflicient  in  law. 

The  demurrer  now  came  an  for  argument. 

E  D.  King,  in  support  of  demurrer. — The  plaintiffs  were 
obliged  either  to  give  notice  to  the  defendant,  the  drawer,  of 
non-acceptance,  or  else  to  hold  the  bill  till  due,  and  present  it 
again  for  payment,  before' he  could  sue.  The  drawer  had  the 
whole  time  till  the  bill  was  due  to  place  funds  in  the  drawee's 
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hands.  For  counts  excusing  want  of  notice  see  Ohitty  on 
Pleadings,  p.  69  ;  BuUen  &  Leake,  (3rd  Ed.)  99  ;  Blackhan  v. 
Daran,  2  Campb.,  603  ;  Hammond  v.  Ihifie'n>e»  3  Camp.,  145. 
(RiGBT,  J. — If  there  is  no  acceptance  there  is  no  day  for 
payment  of  this  bill,  which  is  made  payable  twenty  days  after 
sight.)  The  presentment  for  acceptance  is  the  "  sight,"  and 
fixes  the  time  of  payment  coming  due.  (Riqby,  J. — But 
Chitty  says,  citing  authority,  that  "  sight"  and  "  after  sight " 
mean  "  acceptance  "  and  "  after  acceptance.")  See  Rucker  v, 
HUler,  16  East,  43.  For  aught  we  know  the  drawee  would 
have  accepted  the  bill  next  day.  The  general  principle  is 
that,  if  the  defendant  can  be  damnified,  he  should  have  notice. 
The  Courts  are  becoming  more  careful  about  dispensing  with 
notice.  Foster  v.  Parker,  L.  R.,  2  C.  P.  Div.,  18.  The  burden 
of  proof  is  on  plaintiffs  that  we  had  no  expectation  of  funds 
in  drawee's  hands. 

/.  0,  Faster,  contra,  not  called  upon.     Demurrer  overruled. 


THE    QUEEN    v.    HAWES    et   al. 

Before  McDonald,  Smith  and  Wbathbrbi,  JJ. 

(Decided  March  7th,  1882.) 

Suit  hy  the  Crovm,— Second  Plea  vnthout  Leave.— Entering  Judgment  on  DefanU 
vnchoiU  A  uessment.  —Default  —Execution, 

In  an  action  on  a  bond  for  $400,  at  the  suit  of  the  Crown  a^rainst  the  principal  and  one  of 
the  sureties,  the  defendants  pleaded  more  than  one  plea  without  leave,  and  the  plaintilTk 
attorney,  treating  the  plea  as  a  nullity,  on  the  ground  that  the  Crown  was  not  bound  by  sectioti 
178  of  the  Practice  Act,  (allowing  a  second  or  subsequent  plea,)  marlced  default,  and  without 
filing  any  record,  entered  Judgment  without  any  assessment  of  damages,  upon  which  exe^ation 
was  issued,  endorsed  to  levy  for  a  sum  less  than  eighty  dollars. 

Held,  on  appeal  from  the  County  Court,  tliat  the  Judgment  was  properly  set  aside  by  the 
County  Court  Judge.* 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the 
County  Court  for  District  No.  1,  in  an  action  by  Her  Majesty 
the  Queen  against  George  Hawes  and  two  others,  as  principal 
and  sureties  upon  a  certain  bond,  wherein  Hawes,  as  principal, 
and  his  co-defendants,  as  sureties,  became  bound  to  the  Crown 
'    '  '"  I ■ 

*  The  Court  did  not  touch  the  question  as  to  the  default,  or  the  question  as  to  the  ▼aliditj 
of  the  execution,  even  assuming  the  Judgment  to  be  good ;  as  to  which  see  the  Judgment  of 
tha  learned  Judge  of  the  County  Ceurt,  p.  S7L 
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in  the  sum  of  four  hundred  dollars,  conditioned  upon  the 
faithful  discharge  by  Hawes  of  the  duties  of  the  office  of 
Deputy  Inspector  of  Pickled  Fish.  The  action  was  for  the 
penalty  provided  in  the  bond,  the  breach  alleged  being  the 
branding  by  the  Deputy  Inspector  of  certain  brands  of 
mackerel  as  of  a  better  qufility  and  larger  quantity  than  the 
same  really  were. 

Two  of  the  defendants,  the  principal  and  one  of  his  sureties, 
appeared  by  attorney,  and  pleaded  to  several  pleas, 
and  served  demands  for  further  and  better  particulars,  but  the 
attorney  of  the  Crown,  being  of  the  opinion  that  the  pleas 
pleaded  were  a  nullity,  on  the  8th  July,  1879,  marked  a  default 
in  the  regular  way,  and  informed  the  defendants'  attorneys  of 
the  course  he  had  adopted.  On  January  15th,  1880,judgment 
was  entered  up  on  the  default  so  marked,  and  execution  was 
issued  thereon,  without  the  filing  of  a  record,  on  the  5th  of 
February  following.  On  the  23rd  of  February,  1880,  a  rule 
nisi  was  obtained  to  set  aside  the  judgment  and  execution  on 
the  following  grounds  : — 

1.  Because  there  is  no  record. 

2.  Because  the  execution  is  not  in  the  form  required  in 
Crown  cases,  and  issued  without  proper  record. 

3.  Because  the  judgment  was  entered  after  appearance  and 
plea  filed  and  served,and  without  trial  or  assessment  of  damages. 

4.  Because  there  was  no  regular  default  on  which  to  enter 
judgment. 

5.  Because  the  judgment  is  not  signed  by  the  proper 
officer,  and  the  record  is  not  signed  by  any  proper  person  or 
officer  of  the  Court. 

6.  Because  of  irregularities  in  the  writ  of  summons,  no 
particulars  having  been  given. 

The  rule  was  subsequently  made  absolute  by  the  Judge 
of  the  County  Court,  who  gave  judgment  as  follows  : — 

Application  to  set  aside  judgment  and  execution,  on  four 
grounds. 

1.  No  record  filed.  The  266th  section  of  the  Practice 
Act  provides  that  no  execution  shall  issue  on  any  judgment 
until  the  bill  of  costs  and  record  shall  have  been  filed.  This 
is  not  a  summary  suit,  as  alleged  by  Mr.  Tupper.  The  fact 
that  he  chose  to  endorse  an  execution  to  levy  for  a  sum  under 

Digitized  by  VjOOQIC 


272  THE    QUEEN    t).    HAWES    et   al. 

$80  cannot  avail  to  change  the  nature  of  the  action,  and  ther© 
was  no  regular  record  roll  filed*  If  Mr.  Tapper's  contention 
is  correct,  and  he  was  justified  in  treating  the  pleas  as  a 
nullity,  then  the  I'ecord  should  have  stated  a  judgment  by 
default ;  but  the  want  of  a  record  is  an  objection  that  would 
go  to  the  execution,  but  would  not  affect  the  judgment 

The  second  objectioti  is  that  the  execution  is  irregular,  not 
being  such  as  is  requii-ed  in  Crown  cases,  and  it  wa?  alleged  that 
an  extent  was  the  proper  instrument  That  the  practice  is  that 
which  has  obtained  in  this  Province  in  like  cases  was  not 
shewn,  nor  was  it  made  to  appear  in  what  respects  the 
execution  issued  differed  from  an  extent.  By  an  extent  the 
Sheriff  is  commanded  to  take  the  body  of  the  defendant,  and 
also  to  seize  his  goods  and  chattels,  lands  and  tenements* 
This  is  nearly  the  form  of  an  execution.  The  subsequent 
proceedings  of  appraisement  and  inquisition  differ  from  all 
subsequent  proceedings  under  execution,  but  with  them  we 
have  nothing  to  do. 

The  third  objection  is  that  the  judgment  was  entered  up 
after  pleas  filed  and  served,  without  trial  or  assessment  of 
damages.  Mr.  Tupper  contends  that  he  had  a  right  to  treat 
the  pleas  as  a  nullity,  because  several  pleas  were  pleaded 
without  leave*  Our  Practice  -4c^  is  very  explicit,— section 
178,  that  no  leave  shall  be  required  to  plead  several  pleas  j  or 
and  section  138  provides  that  the  plea  that  the  deed  is  not  his 
deed  shall  only  put  in  issue  the  execution  of  the  deed,  and 
that  all  other  defences  must  be  specially  pleaded*  The  rule 
of  construction  of  statutes  is  that  the  Queen  is  not  included 
unless  there  are  words  to  that  effect,  for  it  is  implied  that  the 
law  made  by  the  Crown,  by  and  with  the  assent  of  the  Lords 
and  Commons,  is  made  for  subjects,  and  not  the  Queen.  But  still 
I  think  it  exceedingly  doubtful  whether  the  old  rule  that  moi*e 
than  one  plea  cannot  be  pleaded  without  leave  obtained  applies 
to  actions  like  this  on  a  bond  for  the  breach  of  a  duty.  But  if 
leave  be  required  it  could  only  be  obtained  from  the  Attorney- 
General,  and  could  not  be  granted  by  the  Court  or  a  Judge. 
And  in  any  event  I  am  of  opinion  that  it  could  only  apply 
to  cases  commenced  by  the  Attorney-General,  where  his 
name  appears  as  prosecuting*  I  think  that  Mr*  Tupper,  the 
attorney  on  the  record,  was  not  justified  in  treating  the  pleas 
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pleaded  us  a  nullity.  The  Practice  Act,  section  86,  cited  as 
permitting  the  party  to  sign  judgment  where  second  pleas  are 
pleaded  without  leave,  has  no  application. 

I  am  also  of  opinion  that  under  no  circumstances  would 
the  issue  of  an  execution  on  a  judgment  be  warranted  until 
•damages  on  the  breaches  had  been  assessed.  For  these  reasons 
I  make  the  rule  absolute  to  set  aside  the  judgment  and 
execution. 

From  this  decision  the  Crown  appealed. 

Oraharay  Q.  C7.,  in  support  of  appeal,  cites  1  Ck.  Arch^ 
279-278 ;  Queen  v.  Fraser,  2  R.  &  C,  28 1.  Where  a  defendant 
pleads  pleas  which  «re  double  or  inconsistent  in  the  case  of  the 
Crown,  the  proper  course  is  to  treat  the  pleas  as  a  nullity,  and 
to  mark  a  default.  The  J«dge  had  «io  right  to  set  aside  the 
Judgment,  because  it  was  regular,  and  merits  were  not  sworn 
to.  The  defendants  were  guilty  of  Uickea.  Notice  of  the 
marking  <A  the  default  w-as  given  en  the  18th  of  July,  1879, 
the  day  it  was  entered,  and  no  motion  was  made  in  Court  to 
<aet  the  default  aside  until  2drd  February,  1880. 

McDonald,  contra. — I  am  not  attacking  the  default.  We 
never  moved  to  set  it  aside.  Wlrat  we  wish  to  do  is  to  set 
aside  the  final  judgment.  The  Judge  was  not  asked  in  the 
rule  to  set  aside  the  default.  If  the  action  sounds  in  damages, 
an  inquiry  is  necessary,  whether  there  are  particulars  t)r  not. 
Where  the  action  is  for  a  debt,  judgment  cannot  be  entered  with-^ 
out  an  inquiry,  unless  particulars  are  given.  (Weatherbe,  J. 
—The  Queen  only  gets  this  writ  and  declaration  together  by 
taking  advantage  of  the  statute.)  Yes,  and  when  she  takes 
advantage  of  a  statute,  she  is  bound  by  its  provisions. 

Graham,  Q.  C,  in  reply.— I  flrnbmit  that  there  is  no 
difference  between  the  default  and  the  judgment.  If  this 
appeal  is  dismissed,  the  Court  below  will  follow  the  matter  up 
by  setting  aside  the  default.  (Weatherbe,  J. — We  cannot 
help  that.)  The  delay  of  defendants  in  making  the  application, 
some  eighteen  days  after  judgment,  should  have  prevented 
theii*  getting  a  rule.  (Weatherbe,  J.'—But  the  defendants 
werei  at  Spry  Harbor.)  If  the  Court  is  ready  to  dismiss  the 
appeal,  it  should  be  with  a  rule  allowing  the  judgment  to  be 
set  aside,  and  directing  the  default  to  be  sustained. 

R 

Digitized  by  VjOOQIC 


274  EAyON    V.   ROUE. 

The  CoTJBT. — We  hold  that  the  judgment  was  properly  set 
aside.  We  have  nothing  to  do  with  the  default,  which  was 
not  touched  in  the  judgment  of  the  Court  below. 


EATON    V.   ROUE. 

Before  McDoMAUY,  C,  J«,  aii^  Jamis  aad  Bi«8T,  JJ. 

(Decided  Mar6k  15th,  188S,} 
MuU  tQ  fxffr,  upkdd. 

DmHDAn  appMiled  frem  aii  «rter  referrlnr  •  cMue  lo  Atbttiatfoo  «t  Um  faetanee  «f 
plaintiff,  on  the  ground  that  there  wm  a  plea  of  Diligence  in  the  oonduct  of  the  serrioee  for 
which  the  action  was  brought ;  bat  it  wae  net  shown  that  the  defance  would  really  he  raised. 
It  was  also  argued  that  the  Judge  had  no  Jurisdiction  to  rsfer  tb«  cause  to  arbltralloii  alter  fr 
demand  made  for  trial  by  Juiy,  but  this  grotmd  was  not  taken  in  the  nUe  for  appeal. 

The  appeal  was  dismissed. 

This  was  an  appeal  from  an  order  absolute  made  by  his 
Lordship  the  Chief  Justice,  at  Chambers,  referring  all  matters 
in  dispute  in  the  cause  between  the  parties  thereto  to 
arbitration.  The  action  was  to  recover  an  amount  claimed  bj 
plaintiff  to  be  due  him  for  personal  services  as  attorney, 
performed  for  defendant,  the  services  in  question  covering  a 
period  of  several  years,  and  the  order  nisi  was  applied  for  and 
obtained  on  the  last  day  for  pleading,  and  before  plea  pleaded. 
Defendant  resisted  the  order  of  reference,  on  the  grounds  set 
out  in  the  following  affidavit : — I,  William  Roue,  of  the  City 
and  County  of  Halifax,  Billiard  Saloon  Keeper,  make  oath 
and  says  as  follows,  that  is  to  say  : — 

1st  That  I  am  the  defendant  herein,  and  I  have  a  good 
defence  to  this  action  on  the  merits,  as  I  am  advised  by 
counsel,  and  do  verily  believe. 

2nd.  That  I  have  pleaded  to  the  above  action  the  pleas 
now  on  file,  to  which  I  crave  leave  to  refer. 

3rd.  That  the  above  action  is  brought  for  professional 
services,  claimed  to  have  been  rendered  by  the  plaintiff,  and 
the  chief  part  of  his  claim  is  for  attorney's  costs,  and  money 
alleged  to  have  been  paid  in  an  action,  to  which  claim  I  have, 
amongst  other  things,  pleaded  negligence  and  unskilfuless  on 
the  part  of  the  plaintiff,  and  I  am  informed  and  advised  and 
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believe  this  is  a  proper  issue  to  be  tried  by  a  jury.  That  I 
have  by  my  attorney  demanded  that  the  issues  raised  herein 
be  tried  by  a  jury ,  and  I  desire  them  so  tried.  Aftej:  deducting 
this  claim  from  plaintiff's  particulars,  he  cannot  show  any 
other  demand  within  the  jurisdiction  of  this  Court  that  has 
not  been  discharged  by  payment,  and  I  am  advised  and  do 
believe  that  this  is  not  a  case  that  should  be  disposed  of 
before  an  arbitrator,  because  questions  of  law  will  arise  that 
should  be  argued  on  a  trial,  and  I  say  that  the  matters  in 
dispute  in  the  above  action  do  not  consist  wholly  or  in  part 
of  mere  matters  of  account  which  cannot  be  conveniently 
tried  in  the  ordinary  way,  and  the  plaintifi's  statement  to  that 
effect  is  incorrect. 

The  rule  for  appeal  was  on  the  following  grounds  :— ^ 

1st.  The  facts  stated  in  plaintiff's  affidavit  are  contradicted 
by  defendant's  affidavit. 

2nd.  Because  negligence  is  a  defence  to  an  action  for 
attorney's  work,  and  whether  there  was  negligence  is  a 
question  for  a  jury  to  determine. 

3rd.  Because  the  application  for  the  order  nisi  was  made 
before  issue  joined. 

4th.  Because  there  was  no  question  of  account  to  be  sub- 
mitted to  arbitration. 

Fielding,  in  support  of  appeal. — The  statement  in  plaintiff's 
affidavit  that  ''  the  matters  in  dispute  in  this  action  consist 
wholly  of  matters  of  mere  account "  is  distinctly  denied  in 
defendant's  affidavit  This  is  sufficient,  according  to  decisions 
of  this  Court,  to  prevent  a  reference.  The  special  plea  of 
negligence  and  unskilfulness  raises  a  defence  which  is 
peculiarly  for  the  jury.  Cites  7  Bing.^  569,  quoted  in 
Ch.  Arch.  Pr.,  96.  (Rigby,  J. — Your  plea  comes  within  that 
case  in  Birigham,  but  your  affidavit  does  not  allege  any  fact 
to  show  that  the  issue  of  negligence  will  really  be  raised.) 
6  Ad.  <k  El.,  337.  All  we  need  have  done  was  to  produce  the 
plea.  Under  chapter  4  of  the  AcU  of  1878,  sections  2  and  4, 
a  demand  having  been  made  for  trial  by  jury,  there  was  no 
jurisdiction  in  the  Judge  to  make  an  order  referring  the 
cause. 
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The  Court. — That  ground   is    not   taken   among  year 
grounds  of  appeal. 

McDonald,  C.  J. — It  was  not  taken  before  me. 

Ritchie^  Q.  (7.,  contra,  not  called  upon.    (Volunteers  citation 
of  Reese  v.  Cfiaffers,  Fisher's  Dig.,  196 ;  also  i.  R.,  S  C.  P.,  406.) 
Appeal  dismissed  with  costs. 


McLEAN    V.    GARNIER 

Before  MoDovald,  C.  J.,  and  Jamis  and  RiOB7,  JS* 

(Dtmded  March  IStht  188S,) 

Ifotice  of  disfumor  by  telegraph,  proof, 

A  JDDemcxT  was  given  for  defendant  in  an  action  by  Indoner  against  indorsee,  there  belnf 
no  proof  of  the  contents  of  a  notioe  said  to  have  been  sent  by  telegraph  or  of  the  tetegran 
having  been  received. 

Judgment  sustained. 

This  was  a  rule  to  set  aside  a  judgment  for  defendant  in 
an  action  brought  by  indorsee  against  indorser  of  a  promissory 
note.  The  principal  defence  was  want  of  notice  of  dishonor, 
the  alleged  notice  having  been  sent  by  telegraph.  The  cause 
was  tried  at  Halifax,  in  November,1881,before  McDonald,  C.J., 
without  a  jury,  who  found  a  verdict  for  defendant  on  the 
ground  of  insufficiency  of  the  notice  of  dishonor. 

J.  If.  Ritchie,  Q.  C,  in  support  of  rule. — The  evidence 
shews  that  the  only  mail  communication  with  the  place  where 
defendant  resided  was  monthly,  and  that  the  usual  course  of 
business  was  to  send  communications  by  telegraph.  The  same 
principles  which  apply  to  transmission  of  notice  of  dishonor  by 
mail  will  apply  to  the  transmission  of  notice  by  telegraph. 
We  were  not  obliged  to  give  notice  to  produce  the  notice  of 
dishonor.  We  could  give  any  kind  of  secondary  evidence. 
Cites  DanielVa  Neg.  Inst.,  section  1004. 

The  Court. — We  think  we  need  not  call  on  the  Attorney- 
General.  There  is  no  evidence  of  the  telegram  being  received 
by  the  party,  or  of  the  contents  of  any  telegram  actually 
transmitted. 

Rule  discharged  with  costs. 
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Before  McDonald,  0.  J.,  and  Jahks  and  Rigbt,  J  J. 
iDedded  March  ISth,  1889.) 

Pclicy  of  Insurance  attached  under  garnishee  order, 

A  OARSIUHU  order  was  made  April  7th,  at  the  iostanoe  of  plaintiff,  attaching  an  amount 
ellefjfed  to  be  payable  to  defendant  under  a  policy  of  insurance.  On  application  by  the  agent 
of  the  Ck>mpany  for  delay,  on  the  ground  that  the  loss  was  not  admitted  and  that  he  wished  to 
get  instructions  from  his  Company,  an  order  was  made  that  the  garnishee  should  not  be 
required  to  pay  the  money  until  the  further  order  of  the  Court,  and  tliat,  in  the  meantime,  the 
debt  should  remain  attached.  On  11th  October,  tiie  Company  having  in  the  meantime 
admitted  the  debt  and  paid  it  orer  to  the  assignee  of  the  claimant,  the  Judge  made  an  order 
nisi  for  the  payment  of  the  money  to  the  Judgment  creditor,  which  he  afterwards  made  abso- 
lute, holding  that  the  garnishee,  after  assenting  to  the  order  of  April  23rd,  was  estopped  until 
that  order  was  rescinded  from  raising  the  question  that  a  policy  of  insurance  could  not  be 
garnished,  and  that  the  proof  of  loss  having  been  satisfactorily  made,  the  amount  became 
attachable  as  an  existing  and  acknowledged  debt  which  the  garnishee  had  paid  over  to  the 
assignee  at  his  peril. 

Heid,  that  the  policy  was  not  attachable  under  the  garnishee  order  Issued  In  April,  and 
that  nothing  had  afterwards  occurred  to  alter  the  legal  relations  of  the  parties. 

This  was  an  appeal  from  the  County  Court  for  District 
No.  1. 

On  the  7th  April,  1881,  plaintiff,  who  was  a  judgment 
creditor  of  the  defendant,  Cahoon,  applied  for  and  obtained 
an  order  niai  garnisheeing  "all  debts  due  and  owing,  or 
accruing  due  "  from  the  Sovereign  Fire  Insurance  Company 
to  the  defendant.  The  following  was  the  affidavit  upon 
which  the  order  was  obtained : — 

James  Popham,  Plaintiff. 

vs. 
Solomon  Cahoon,  Defendant. 

I,  Thomas  Ritchie,  of  the  City  and  County  of  Halifax, 
attorney-at-law,  attorney  and  agent  of  the  above-named 
plaintiff,  make  oath  and  say  as  follows : 

1.  That  on  the  22nd  day  of  February,  A.  D.  1881,  the 
above-named  plaintiff  recovered  a  judgment  of  this  Honorable 
Court  against  the  above-named  defendant  for  the  sum  of  four 
hundred  and  ten  dollars  and  ninety  cents  debt  and  costs  of 
suit. 

2.  That  the  whole  of  said  judgment  is  still  wholly 
unsatisfied,  no  payment  having  been  made  thereon. 
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3.  That  the  Sovereign  Fire  Insurance  Company  of 
Toronto  is  indebted  to  the  defendant  in  a  large  sum  of  monej, 
as  I  am  informed,  and  do  verily  believe. 

4.  That  the  said  Sovereign  Fire  Insurance  Company,  of 
Toronto,  aforesaid,  is  a  company  incorporated  out  of  this 
Province,  having  assets  and   doing  business  in  the  City  of 
Halifax,  by  Isaac  Wylde,  their  agent,  and  are  within  the  ' 
jurisdiction  of  this  Court. 

On  the  23rd  April  an  application  was  made  to  the  Court 
by  the  agent  of  the  company  for  delay,  for  the  purpose  of 
enabling  him  to  obtain  instructions  from  his  principals  as  to 
any  further  proceedings,  and  an  order  was  accordingly  made 
in  the  following  terms,  to  which  the  attorney  of  the  Company 
assented : — 

On  hearing  read  the  garnishee  order  made  herein  on  the 
seventh  day  of  April,  instant,  and  on  argument,  I  do  order 
that  the  said  garnishee  shall  not  be  required  to  pay  the 
judgment  creditor  the  said  judgment  debt,  until  a  further 
order  of  the  Court  or  a  Judge  is  made  herein,  the  debts  due  or 
accruing  due  to  remain  in  the  meantime  attached  under  said 
garnishee  order. 

Halifax,  this  23rd  day  of  April,  1881. 

(Sgd,)       J.  W.  Johnston. 

On  the  11th  October  the  plaintiff  again  applied  to  the 
Court,  on  the  following  affidavit,  and  obtained  an  order  nisi 
for  the  payment  of  the  debt  due  him  from  the  judgment 
debtor  out  of  the  property  attached  under  the  previous  order : 

HALIFAX,  SS. 

In  the  County  Court,  District  No.  1. 

James  Popham,  Judgment  Creditor. 

Solomon  Cahoon,  Judgment  Debtor. 

and 
The  Sovereign  Fire  Insurance  Company,  op  Toronto, 
Garnishee. 
I,  Thomas  Ritchie,  of  the  City  and  County  of  Halifax, 
attorney-at-law,  the  attorney  of  James  Popham,  the  judgment 
creditor  herein,  make  oath  and  say  as  follows : 
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That  a  garnishee  order  was  granted  herein  on  the  seventh 
day  of  April  last  past,  which  said  order  is  on  file  in  this 
Court,  that  on  the  twenty-third  day  of  April  last  past, 
application  was  made  to  this  Court  to  have  said  order  made 
absolute,  (the  motion  having  been  postponed  in  the  meantime 
at  the  request  of  Messrs.  Henry  Sd  Weston,  the  attorneys  of 
the  Sovereign  Fire  Insurance  Company,  of  Toronto,  the 
garnishee  herein.) 

That  on  the  twenty-third  day  of  April  last,  when  the 
motion  was  made  to  have  said  order  made  absolute,  one  of 
the  members  of  said  firm  of  Henry  &  Weston  was  present, 
on  behalf  of  said  Sovereign  Fire  Insurance  Company,  of 
Toronto,  and  then  stated  that  he  did  not  oppose  the  said 
order  being  made  absolute,  so  far  as  attaching  any  funds  or 
•debt  due  or  accruing  from  the  garnishee  to  the  said  Solomon 
Cahoon,  provided  that  the  money  was  not  to  be  payable  until 
the  proof  of  loss  furnished  the  company  was  deemed  satis- 
factory, and  that  as  soon  as  said  proof  was  accepted  as 
satisfactory,  and  the  amount  payable  under  the  policy  adjusted, 
we  were  to  apply  to  this  Court  for  an  order  for  the  payment 
of  the  amount  due  on  the  judgment  of  the  said  James  Popham 
against  the  said  Solomon  Cahoon,  attached  under  said  order, 
and  in  accordance  with  said  arrangement,  the  said  order  of  the 
23rd  of  April  last  was  taken. 

That  I  subsequently  enquired  at  the  office  of  the  agent  of 
the  Sovereign  Fire  Insurance  Company,  at  Halifax,  to  ascertain 
when  the  money  would  be  paid ;  he  informed  me  that  the 
company  would  pay  the  loss,  but  that  the  money  had  not 
been  sent  down  yet 

That  some  time  after  the  issue  of  the  garnishee  process 
herein,  the  said  Solomon  Cahoon  assigned  all  his  property  to 
Levi  Hart,  of  the  City  of  Halifax,  merchant 

That  in  the  course  of  the  month  of  September  last,  I  again 
made  enquiries  to  ascertain  if  said  loss  had  been  paid  by  the 
said  Fire  Jb«ju ranee  Company,  and  was  then  informed  that 
they  had  done  so,  and  that  they  had  paid  over  the  whole 
amount  to  the  said  Levi  Hart,  the  assignee  of  the  said  Solomon 
Cahoon,  be  having  given  the  company  a  bond,  indemnifying 
tbem  from  all  claims  against  fiaid  insurance  money. 
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That  tfae  amount  paid  by  said  Sovereign  Fire  Insurance 
Company,  on  settlement  of  the  loss  on  the  stock  insured  by 
said  Solomon  Caht>on,  far  exceeded  the  amount  attached 
under  the  garnishee  process  herein,  as  I  am  informed  and 
believe. 

Lastly,  I  say  that  previously  to  the  issue  of  the  garnishee 
process  herein,  the  agent  dt  the  said  company  at  Halifa:^ 
informed  me  that  the  said  company  had  insuranee^  on  th& 
stock  of  the  said  Solomon  Cahoon,  that  said  propertj"*  had 
been  lost  by  fire,,  and  that  the  loss  was^  payablertosadd  Solomon 
Cahoon. 

(Sgd.)       Thomas  Ritchie. 

Sworn  to  at  Halifax,,  in  the  County  of  Halifax,,  this  11th 
day  of  October,  A.  D.,  1881,  before  me,. 

Thos.  F.  O'Brien, 
Commissioner  Supreme  Courts  County  of  Halifax. 

The  learned  County  Court  Judge  pronounced  the  following 
decision  \ — 

On  7th  April  last  I  gave  a  rule  nisi  to  garnishee  the  debt» 
due  and  owing  or  accruing  due  the  judgment  debtor  in  the 
hands  of  the  Sovereign  Insurance  Company.  When  the  rule 
was  moved  to  be  made  absolute,  I  was  of  opinion  that  the 
debt  was  not  in  position  to  be  gamisheed,  being  little  more 
than  a  chose  in  action,  whereupon  I  suggested  the  terms  of  an 
order  to  meet  the  case,  to  which  the  then  attorney  of  the 
garnishee  assented,  and  the  order  of  the  23rd  April  was  made, 
by  which  the  debt  was  to  remain  attached,  though  the 
garnishee  was  not  to  be  required  to  pay  the  judgment  creditor 
the  amount  of  the  judgment  debt  until  further  order  of  the 
Court  or  a  Judge  was  made.  On  the  11th  day  of  last  October,, 
on  the  applieati^n  of  the  judgment  creditor,  supported  by 
affidavit,  I  made  an  order  nidi  for  the  payment  of  the 
judgment  debt  out  of  the  moneys  attaohed.  The  making  this 
order  absolute  was  opposed  by  Mr.  Qraham^  on  behalf  of  the 
garnishee,  on  the  ground  that  there  was  no  specific  allegation 
of  indebtedness  of  the  Sovereign  Insurance  Company  to  the 
judgment  debtor,  Cahoon,  and  that  the  claim  on  a  policy  of 
insuranee  cannot  be  garnisheed ;  but  I  am  of  Opinion  thai 
after  the  asseat  of  the  garnisheea  to  the  order  of  the  23rd 
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April  they  are  estopped  from  raising  this  question  in  the 
present  stage,  and  without  said  order  being  rescinded,  and 
also  that  the  proof  of  loss  having  been  made .  satisfactory  to 
the  insurance  company,  which  Was  the  only  ground  on  which 
they  resisted  payment,  and  they  having  paid  over  the  money^ 
as  stated  in  Mr.  Thomas  Ritchie's  affidavit  of  the  11th  of 
October,  1881,  it  became  a  debt  attachable  under  the 
garnishee  process  as  an  existing  debt  due  and  acknowledged 
from  the  garnishees  to  the  judgment  debtor,  and  which  debt 
the  garnishees  paid  over  at  their  peril  in  the  face  of  the  orders 
of  the  7th  and  23rd  April  outstanding,  and  unrescinded.  I 
shall  therefore  make  absolute  the  order  niai  of  the  11th 
October. 

From  this  order  the  garnishee  appealed,  on  the  following 
grounds : — 

1.  The  said  order  of  the  27th  October,  1881,  was  contrary 
to  law,  and  the  Judge  had  no  power  under  the  statute  to 
make  such  an  order. 

2.  That  the  proceeds  of  a  policy  of  insurance,  or  the 
amount  of  a  policy  of  insurance  is  not  a  debt,  and  is  not 
garnishable  or  attachable  under  the  statute. 

3.  That  there  is  no  sufficient  evidence  of  the  existence  of 
a  debt. 

4.  That  the  Judge  had  no  jurisdiction  or  power  to  make 
the  order  of  23rd  April,  1881,  and  the  same  was  improperly 
read  at  the  argument. 

5.  Because  the  affidavits  on  which  the  order  of  27th 
October,  1881,  was  made  absolute  were  insufficient. 

The  appeal  came  on  for  argument  March  loth,  1882. 

Graham,  Q,  C,  in  support  of  appeal. — ^A  claim  under  a 
policy  is  not  attachable,  and  cannot  be  made  the  subject  of  a 
garnishee  order,  even  after  a  verdict  against  the  company. 
The  Sovereign  Fire  Insurance  Company  is  a  foreign  company, 
doing  business  within  the  Province,  and  our  statute,  chapter 
94  Revised  Statutes,  section  283,  requires  the  garnishee  to  be  a 
party  within  the  jurisdiction.  The  claim  against  the  company 
was  not  attachable  when  the  first  garnishee  order  was  madCj 


Digitized  by  VjOOQIC 


282  POPHAM    u    CAHOON. 

and  had  been  paid  over  when  the  second  was  made.  On  the 
first  point  cites  Boyd  v.  Haynes,  5  U.  C.  Pr.  Rep.,  15  ;  Fraaer 
V.  McCaffrey,  3  R,  &  C,  498 ;  Jones  v.  Thomson,  El.  Bl.  &  El., 
63 ;  Dresser  v.  Johns,  6  C.  B.  N.  S.,  4?9.  On  the  second 
point  cites  Raunie  v.  Morrow,  3  Pugsley's  Rep.,  270.  The 
statutes  -in  New  Brunswick,  both  as  to  garnishee  process  and 
foreign  companies,  are  sinkilar  im  ours.  Lundy  v.  Dickson, 
6  U.  C.  L.  J.,  692.  The  affidavits  of  plaintiff  are  insufficient, 
containing  no  sufficient  allegation  of  a  debt  from  garni.shee  to 
judgment  debtor.  The  Judge  has  found  that  when  the  otder 
to  attach  the  debt  was  made  in  April,  there  was  no  debt  to  be 
garnisheed.  Before  the  final  ordtjr  absolute  was  made  in 
October,  the  judgment  debtor's  claim  under  the  policy  had 
been  paid  over  *to  one  Hart,  under  an  assignment  from  the 
judgment  debtor,  for  the  benefit  of  his  creditors.  Plaintiff's 
remedy  then,  if  any,  was  by  attachment  against  the  garnishee 
company  for  contempt  in  disobeying  the  first  order. 

Oeorge  Ritchie,  contra. — The  admission  of  the  attorney  of 
the  company  ought  to  be  held  sufficient  proof  of  debt  when 
the  order  of  23rd  April  was  made.  Cites  Knx>x  v.  Conn.  Ins, 
Co.,  25  American  Decisions,  33,  where  a  claim  against  an 
insurance  company  was  held  to  be  attachable ;  cites  also 
SO  American  Rep.,  128.  The  admission  of  the  attorney  was 
confirmed  by  the  agent  of  the  company.  We  admit  there  is 
no  English  case  against  those  cited  by  the  other  side  on  the 
point  whether  a  claim  under  policy  is  attachable.  In 
8  Irish  Exch.,  261,  cited  in  Fisher's  Dig.,  870,  it  was 
held  that  the  possibility  of  a  defence  being  set  up  to  an  action 
for  a  debt  did  not  prevent  its  being  attachable.  Ought  not 
the  application  in  this  cause  to  have  been  made  to  set  aside 
the  first  order,  of  April  7th,  for  attachment  ? 

Tupper,  in  reply. — As  to  the  necessity  for  the  affidavit 
being  explicit  as  to  the  existence  of  a  debt,  cites  7  D.  <k  K, 
272 ;  1  Ch.  R.,  58;  lB.dk  P.,1;SU.  C.  L.  J.,  27. 

McDonald,  C.  J.,  now  (March  18th,  1882,)  delivered  the 
judgment  of  the  Court : — 

In  this  case  we  think  the  appeal  must  be  allowed,  with 
costs.    We  agree  with  the  learned  Judge  below  that  the  claim 
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against  the  insurance  company  was  not  attachable  when  the 
garnishee  order  issued,  and  we  think  that  nothing  occurred! 
before  the  money  was  paid  over  to  Hart  that  altered  the  legal 
relations  of  the  parties. 


ELLIOTT  V.  Mcdonald. 

Before  McDonald,  C.  J.,  aod  JAvn  and  Biobt,  J  J. 
(Decided  March  18th,  1889.) 

J2u7«    BttnmahU    on    Circuit 

A  JVDOi  at  Oluunben  baa  no  power  to  make  a  nilo  nM  retankable  before  the  Court  en 
circuit. 

e 

Defendant  having  been  convicted,  under  chapter  75  of  the 
Revised  Statutes^ "  Of  Licenses  for  the  Sale  of  Intoxicating 
Liquors,"  of  selling  liquor  without  license,  and  a  fine  imposed, 
a  writ  of  certiorari  was  issued,  under  which  the  proceedings, 
summons  and  conviction  were  removed  to  the  Supreme  Court. 
On  the  18th  October,  1882,  plaintiff,  who  was  Clerk  of  License 
for  the  Town  of  Pictou,  obtained  from  Mr.  Justice  James  a 
rule  nisi  to  quash  the  writ  of  ceHiorari  on  certain  grounds 
therein  stated,  which  rule  was  made  returnable  "  before  the 
Supreme  Court,  at  Pictou,  on  the  last  day  of  the  October 
Term  of  said  Court,  at  Pictou."  Subsequently,  on  the  24th 
October,  at  Pictou,  the  rule  nisi  so  taken  was  enlarged  until 
the  first  day  of  the  next  December  Term,  and  made  returnable 
before  the  full  Court  at  Halifax. 

The  rule  came  up  for  argument  March  14th,  1882. 

AfUrmey-OeneraZ  took  a  preliminary  objection  that  the 
Judge  at  Chambers  had  no  jurisdiction  to  grant  a  rule  nisi 
returnable  before  the  Court  on  circuit.  Section  26  of  chapter 
13  of  the  Acts  of  1883,  which  gives  a  Judge  at  Chambers 
power  to  make  a  rule  nisi  returnable  before  the  Court,  does 
not  apply  to  the  Court  on  circuit,  but  limits  its  application  to 
the  Court  in  banco. 

Ritchie,  Q.  C,  contra. — ^The  practice  of  the  Bar  has  always 
been  to  take  out  such  rules,  and  we  should,  under  the  circum- 
stances, be  relieved  of  costs. 
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McDonald.  C.  J.,  now,  (March  18th,  1882,)  delivered  the 
judgment  of  the  Court : — 

We  think  the  objection  of  the  Attorney-General  must 
prevail  that  the  Judge  had  no  power  to  grant  a  rule  nui, 
returnable  otherwise  than  before  the  Court  in  banco.  The 
rule  nisi  of  Mr.  Justice  James  to  quash  the  certiorari  will 
therefore  be  discharged  with  costs. 


HUESTIS    u    LYONS. 

Before  MoDonald,  C.  J.,  and  J  amis  and  Biobt,  J  J. 

*  (Decided  March  18th,  1889.) 
Bute,  on  IHscharging  Appectl.,  to  Enter  Judgment  in  Cowrt  below* — Irregularity, 

Thr  Court  dlsmlaned  an  appoai,  for  irraipilarlty  in  the  form  of  the  rule,  and  granted  a  ndt 
directing  the  Clerk  of  the  County  Court  to  enter  up  Judgment  in  the  County  Court  for  the 
plaintiflf.    On  appeal  from  a  decision  discharging  a  rule  nin  to  set  the  Judgment  aside. 

Held,  that  the  order  of  this  Court  for  entering  up  Judgment  was  in  excess  of  Jarlsdtetton, 
and  the  Clerk  of  the  County  Court  had  no  authority  to  enter  up  judgment. 

This  was  an  appeal  from  the  County  Court  for  District 
No.  4.  The  appellant  had  been  convicted  of  a  violation  of 
the  statute  respecting  licenses  for  the  sale  of  intoxicating 
liquors,  had  appealed  to  the  County  Court,  which  sustained 
the  conviction,  and  had  subsequently  appealed  to  the  Supreme 
Court,  where  the  appeal  was  quashed  for  irregularity,  having 
been  taken  in  the  form  of  a  rule  ni^  granted  by  the  County 
Court,  returnable  before  the  Supreme  Court.  The  respondent 
took  out  a  rule  in  the  Supreme  Court  discharging  the  rule 
nisi,  and  directing  the  Clerk  of  the  County  Court  to  enter  up 
judgment  in  the  County  Court  for  the  sum  qf  $86.90  and  the 
certified  costs  of  appeal.  Judgment  was  entered  up  and 
signed  by  the  Clerk  of  the  County  Court,  at  Truro.  A  rule 
nisi  was  granted  by  the  County  Court  to  set  aside  the 
judgment,  which  rule  nisi  was  discharged  upon  argument, 
and  an  appeal  taken  to  the  Supreme  Court. 

Tupper,  in  support  of  appeal. — The  judgment  entered 
below  in  this  case  should  have  been  a  convictioifi  in  the  form 
prescribed  by  the  statute.    There  is  no  authority  for  the  Clerk 
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of  the  County  Court  sififning  this  judgment.  Cites  chapter 
74  Revised  Statutes,  section  23 ;  Huestia  v.  Lyons,  1  R.  &  Q., 
249  ;  chapter  94  Revised  Statutes,  235. 

t/.  J.  Ritchis,  contra. — The  defendant  has  moved  in  the 
wrong  Court.  He  should  have  moved  in  this  Court  to 
set  aside  the  rule  granted.  (McDonald,  C.  J. — I  think 
the  course  would  have  been  to  bring  the  matter  here 
by  certiorari.)  Perhaps  so.  The  only  jurisdiction  the  Court 
below  has  is  statutable,  and  the  statute  gives  no  power  to* 
the  County  Court  to  review  a  judgment  ordered  by  this 
Court.  Every  intendment  was  to  be  madb  in  favor  of  the 
rule  granted  by  this  Court.  (McDonald,  C.  J. — But-  no 
intendment  is  to  be  understood  in  favor  of  any  order  against 
express  law.  The  Clerk  of  the  County  Court  could  have 
refused  to  obey  it.)  The  order  of  this  Court  at  most  was 
irregular;  it  was  not  a  void  order,  merely  voidable.  The 
^ourt  had  jurisdiction  over  the  subject  matter.  The  grounds 
taken  in  the  rule  nisi  below  to  set  aside  the  judgment  are 
insufScient  to  cover  the  argument  made  here.  They  do  not 
give  notice  of  the  mode  in  which  the  judgment  was  to  be 
attacked.  They  should  have  shewn  how  "  the  order  directing 
the  entry  of  said  judgment  by  the  Clerk  of  this  Court  is 
irregular  and  void."  The  only  irregularity  in  this  case  w&s  in 
the  rule  to  enter  this  judgment;  the  proper  course,  therefore, 
was  to  attack  first  the  rule  under  which  the  judgment  was 
entered.  With  regard  to  the  Clerk's  power  to  sign  the 
judgment,  the  statute  says  this  dourt  shall  have  power  to 
order  the  Court  below  to  enter  judgment.  The  Court  below 
could  only  act  by  its  regularly  appointed  officer.  See  chapter 
2  Acts  of  1880,  section  101.  The  Clerk  can  enter  judgments 
under  the  statutes  in  certain  cases,  (defaults)  and  sign  them 
without  an  order.  The  defendant  was  guilty  of  laches  in  his 
delay  of  twenty  days  in  moving  in  the  Court  below.  In  case 
the  Court  should  sustain  this  appeal,  it  should  be  without 
costs,  as  the  other  side  are  only  proceeding  for  costs,  and  the 
rule  on  which  this  judgment  is  founded  was  drawn  up  after 
the  model  of  rules  previously  granted  by  this  Court.  Cites 
Taylor  on  Evidence,  section  71. 

Tupper  was  not  called  upon  in  reply. 
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McDonald,  0.  J.,  now,  (March  18th,  1882,)  delivered  the 
judgment  of  the  Court,  allowing  the  appeal  on  the  grounds 
following : — 

1st  The  order  of  this  Court  was  irregular,  and  in  excess 
of  jurisdiction. 

2nd.  The  judgment  entered  up  in  the  County  Court  was 
irregular,  the  Clerk  of  that  Court  having  no  authority  to  enter 
judgment. 


GRAHAM   V.   BOAIL 

Before  McDohald,  G.  J.,  tad  Jakis  tad  RiOBT,  J  J. 

(De^idsd  March  18tk,  188»,) 

SecQndarp  Mvidena  of  Beeord. 

In  an  action  to  revive  a  jadjpnent,  eooondary  efidenoe  of  the  record  wee  edinltted  on  proo^ 
of  Iocs,  and  of  the  entrlea  in  the  hand  of  the  late  Protboootarjr  i»  the  Jmdgmeul  book, 
Indicating  that  the  roll  had  been  filed  and  execution  iesued. 

To  an  action  to  revive  a  judgment  entered  in  February, 
1864,  in  favor  of  plaintiff  for  $888,  defendant  pleaded,  besides 
payment,  KtU  Tiel  Record.  The  cause  was  tried  at  Halifax, 
in  November,  1881,  before  McDonald,  C.  J.,  when  evidence  was 
given  as  follows,  on  the  part  of  the  plaintiff,  to  prove  the  filing 
of  a  record  : — 

Martyr  Nutting. — In  ^864  my  father  was  Prothonotary 
of  the  Supreme  Court ;  I  was  his  deputy  in  that  year ;  the 
words  in  the  margin  of  this  paq^e  of  the  book  in  my  hand  are 
in  my  handwriting ;  this  is  the  judgment  book  of  the  Supreme 
Court  of  that  year,  1864.  The  writing  on  this  page,  420,  is  that 
of  my  father, the  Prothonotary  of  the  Court;  the  handwriting  in 
the  body  of  the  page  is  mine ;  the  words  in  the  margin  of  page 
420,  "  Roll  filed  2nd  July,  1866,"  are  in  my  handwriting ;  the 
words  in  the  margin  of  the  same  book,  ''Ex. 2nd  July,  186 6,"  and 
"  Ex.  23rd  July,  1870,"  are  in  my  handwriting ;  these  refer 
to  executions  iasued  in  this  cause.  When  the  record  roll  was 
filed  I  made  an  entry  on  the  judgment,  and  marked  the  roll 
filed  on  the  back ;  I  have*  no  recollection  of  roll  being  filed, 
except  from  the  entry  on  this  judgment ;  looking  at  this  ^niry 
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in  my  handwriting,  I  should  say  decidedly  the  record  was 
filed ;  I  would  not  have  made  this  entry  on  the  margin  of  the 
judgment  if  the  record  had  not  been  filed;  this  is  my 
signature  to  this  paper,  '*  J.  M.  D.,  1,"  the  memorandum  on  the 
outside  of  this  paper,  "  J.  M.  D.,  2"  is  the  handwriting  of  the 
late  Sheriff  Sawyer,  and  is  signed  by  him ;  this  paper  is 
marked  "  returned  "  on  the  margin  of  the  judgment  in  my 
father's  handwriting.  (Mr.  Heagher  puts  in  judgment-book 
"  J.  M.  D.,  3,"  and  paper  "  J.  M.  D.,  1,"  and  memo. "  J.  M.  D.,  2." 
Objected  to  by  Mr.  Graham.  (McDonald,  C.J. — I  admit  them 
subject  to  objections.)  Writ  in  original  case  of  Ordham  v.  Book 
offered.)  This  writ  is  signed  by  me  as  Deputy  Prothonotary, 
and  the  words  "  deft.  24!th  Feby.,  1864f,"  are  in  my  handwriting. 

Mr.  Graham  objects.    Writ  "  J.  M.  D.,  4  "  admitted. 

Mr.  Meagher  proposes  to  ask  "  If  he  would  issue  execution 
in  this  cause  if  the  roll  had  not  been  filed  V* 
^      McDonald,  0.  J.— I  reject  it. 

Cross-examined. — I  was  appointed  deputy  by  ray  father, 
under  written  power  of  attorney.  I  signed  my  father's  name 
by  his  direction. 

M.  H.  Richey,  M.  P. — I  was  attorney  for  plaintiff",  James 
R.  Graham,  in  the  original  suit,  OraJiam  v.  BoaJc.  This 
execution  was  issued  from  my  office,  ''  J.  M.  D.,  1."  it  was 
the  invariable  practice  in  my  office  to  file  the  record  before 
issuing  execution  on  judgment, but  I  have  no  recollection  of  this 
case.  Mr.  Sutherland,  who  issued  the  execution,  was  at  the 
time  in  partnership  with  me. 

J.  Parsons. — I  am  Prothonotary  of  the  Supreme  Comrt; 
have  been  so  since  1st  September  last;  at  the  request  of 
M.  H.  Richey,  I  made  search,  in  September  last,  for  the  record 
roll  and  execution  in  the  suit  of  Oraham  v.  BoaJc ;  my  two 
clerks,  Craigen  and  Noble,  assisted  me  in  the  search;  we 
searched  in  the  box  where  the  papers  "J.  M.  D.,  <.'-  and 
**  J.  M.  D.,  1 "  were  found  ;  we  also  searched  on  the  shelf  where 
there  were  a  number  of  executions ;  we  also  searched  in  a 
dicst  where  there  were  some  record  rolls,  and  among  the 
papers  of  that  year ;  we  have  searched  in  every  place  where 
we  ha(l  reason  to  suppose  the  papers  would  be,  and  did  not 
find  them. 
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Cross-examined. — I  think  I  am  familiar  with  most  of  the 
places  of  deposit  in  the  office ;  I  have  not  searched  all  the 
bundles  in  four  green  boxes  in  the  office ;  these  four  green 
boxes  chiefly  contain  the  papers  during  the  late  Mr.  Nutting's 
time ;  for  some  years  the  records  were  not  with  the  papers  in 
the  causes ;  in  the  green  boxes  thei*e  were  bundles  of  records 
which  we  examined  during  the  search  ;  I  found  no  bundles  of 
records  for  ]  864 ;  I  think  I  looked  through  the  bundles  of 
records  for  1866  ;  we  did  not  find  bundles  of  records  for  1864 
find  1866  in  the  green  box ;  the  records  for  these  years  were 
filed  with  the  original  papers ;  the  records  for  1864  and  1866 
were  not  in  the  green  boxes ;  I  think  Mr.  Richey  handed  me 
execution  (No.  2)  during  the  search ;  1  don't  know  if  he  found 
it. 

William  D,  Sutherland,  sworn. — ^I  am  an  attorney  of  the 
Supreme  Court;  was  partner  with  Mr.  M.  H.  Richey  in  1866 
I,  during  that  year,  had  charge  of  the  business  of  entering 
judgments,  filing  records,  and  issuing  executions ;  this 
execution,  "  J.  M.  D.,  1,"  is  in  my  handwriting;  I  have  no 
doubt  a  record  was  filed,  but  I  do  not  recollect  the  fact ;  I 
always  filed  the  record  before  issuing  the  execution. 

Cross-examined.' — I  don't  recollect  this  case  at  all ;  I  did 
not  file  the  record  as  a  rule  till  1  wished  to  take  out  execution. 

After  hearing  counsel,  the  learned  Chief  Justice  gave 
judgment  as  follows: — "I  think  in  this  case  judgment  must 
be  entered  for  the  plaintiif.  The  evidence  of  the  filing  and 
loss  of  the  record  is  sufficient,  in  my  opinion,  and  I  think  the 
docket  of  judgment  and  other  papers  in  proof,  together  with 
the  known  legal  meaning  of  the  word  record,  is  sufficient 
secondary  evidence  of  the  contents  of  the  lost  i*ecord.'* 

A  rule  was  taken  to  set  the  judgment  or  rule  aside,  and  for 
a  new  trial,  on  the  usual  grounds,  and  was  argued  March  14th, 
1882. 

Attoimey-Oeneraly  in  support  of  rule,  cites  Cheeley  v, 
Bonnett,  1  R.  &  C,  112 ;  and  Harding  v.  Smithy  1  R.  &  G., 
336.  There  was  really  no  secondary  evidence  of  the  record 
ofifered  in  this  cause.  The  docket  of  judgment  precedes  the 
filing  of  the  record.  Cites  Saunders  an  Pleading,  755;  Roacoe'e 
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jr.  ?.  Sv.,  109 ;  1  QreenUaf  on  Evidence,  sections  BOS,  1509 ; 
WayUyr  on  EtdAence,  section  1809  ;  Id,,  sections  428,  424. 
The  execiAion  put  in  ei^idence  proves  nothing  beyond  the  fact 
^hat  a  record  was  filed  before  the  docament  p«irporting  to  be 
^an  execirtlen  issued,    ^he  execution  itself  cannot  be  read. 

Meagher,  Q.  C^  contra.-^There  is  evidence  that  a  record 
>roII  was  filed  in  the  caase.  The  Coart  shoald  presume  that 
the  record  was  a  correct  and  regular  one.  The  Prothonotary, 
in  issoing  'cxectttion  without  a  regular  recced  roll  being  filed, 
"would  have  been  doing  an  illegal  act.  In  ItcBonald  ▼. 
iFergua&n,  1  K  &  6.,  76,  the  form  of  record 4n  case  of  judgment 
^y  defavlt,  as  here,  was  held  to  be  that  aQthorileed  by  section 
*68,  chapter  94,  Reijiaed  Statidee,  and  gi^en  in  Schedae  A,  Na 
11.  Cites  J  Tayler  on  JSMdenee,  section  78.  the  cases  cited 
•on  the  other  side  from  our  own  reports  only  shew  that  the 
record  is  the  proper  evidence  'of  a  judgment.  His  Lordship, 
in  the  exercise  of  his  functions  •as  a  Juryman,  had  a  right  to 
*apply  his  knowledge  of  what  the  record  would  be  4n  the  case, 
•upon  the  proof -given  4^t  a  record  was  filed. 

Atterif^^QeThereLl,  in  ^p^y. — The4aw  presumes  everything 
to  have  been  rightly  done  ^»ly  where  the  regularity  of  the 
proceedings  themselves  is  not  the  issue  to  be  tried.  The  issue 
tiere  is  whether  a  record  was  filed,  and,  if  so,  What  was  in  it^ 

MoDovAi^  C.  J.,  now  <Maroh  18th,  1882,)  delivered  the 
Judgment  of  the  Court,  as  {oilows : — 

W-e  think  the  Judge  who  tried  the  cause  propeily  admitted 
the  secondary  evidence  of  the  record,  which  we  think 
sufficient  to  sustain  the  judgment,  and  that  the  rule  nisi  must 
4)0  discharged,  with  <!osto. 
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Before  McDonaid,  0.  J.,  and  James  and  Bigbt,  J  J. 

{Decided  March  g0th,  ISSi.) 

Vse  and  oecup<Uion  of  wharf. — Verdict  for  defendant  §et  aside. 

Plaintiff  brought  suit  for  use  and  oocupatiou  of  a  wliarf ,  Defendant  pleaded  never 
Indebted  and  gave  evidence  that  part  of  the  wharf  wda  built  on  a  public  landing  over  which 
the  public  had  for  a  long  period  1»een  aocuetomed  to  pass  for  the  purpose  of  lamMng  fish  from 
their  boats.  Defendant  contended  also  that  plaintiff  could  not  build  a  public  wharf,  withoat 
leave  from  the  Crown.  The  Judge  charged  for  plaintiff  and  the  Jury  found  for  defendant^ 
but  the  verdict  w»  set  aside  with  costSt 

Assnmpsit  for  the  use  and  occupation  by  defendants  of 
plaintiff's  wharf  during  a  period  extending  from  May,  187S, 
down  to  March,  1880.  The  amount  claimed  by  plaintiff  in  his 
particulars  was  $337.57.  Defendants  pleaded  nunqwam 
indebitatus  and  other  pleas  in  general  denial.  The  cause  was 
tried  before  Mr.  Justice  Smith,  at  Lunenburg,  with  a  jury, 
when  defendants  adduced  evidence  to  shew  that  a  large 
portion  of  the  wharf  in  question  was  built  over  a  public  dock. 
The  evidence  as  to  the  circumstances  under  which  the  wharf 
was  used  by  defendants  was  of  a  contradictory  character.  The 
learned  Judge  reported  his  charge  to  the  jury  as  follows : — **  I 
explained  the  nature  of  the  action  to  the  jury ;  I  told  them  that 
it  was  an  action  brought  by  Mr.  Lindsay,  of  Lunenburg,  against 
the  defendants,  to  recover  from  them  a  certain  sum  of  money 
for  wharfage,  dockage  and  other  use  of  a  wharf  erected  and 
possessed  by  him  in  the  harbor  of  Lunenburg ;  that  the 
defendants,  by  their  pleas,  simply  denied  their  indebtedness 
to  the  plaintiff,  as  alleged  in  their  writ;  that  it  was  in 
evidence,  and  in  fact  it  was  undisputed,  that  the  plaintiff  bad 
some  ten  years  previously  constructed  a  wharf  at  great  expense 
upon  property  asserted  by  him  to  be  covered  by  a  deed  from 
the  late  J.  H.  Eaulback  to  him  ;  that  he  had,  since  the  period 
of  its  construction,  occupied  it,  and  controlled  it  as  a  wharf, 
and  had  been  paid  wharfage  from  all  parties  landing  good? 
thereon,  until  the  defendants  had  resisted  his  right  so  to  do, 
which  had  caused  this  action.  The  defendants  had  been 
partners  in  business  connected  with  the  schooner  WeUingtm, 
and  it  was  admitted  on  the  trial  that  plaintiff  could  only 
recover  against  defendants  jointly  for  their  liability  in  respect 
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to  this  vessel ;  that  the  defence  set  up, which  was  substantially 
'  the  only  one,  in  regard  to  the  liability  of  defendants  to  the 
plaintiff  to  pay  the  whole  or  part  of  the  amount  claimed,  was 
that  part  of  the  wharf  was  built  upon  a  public  landing,  over 
which  the  public  had  for  a  long  period  of  time  been 
accustomed  to  pass  to  and  fro  for  the  purpose  of  landing  fish 
from  their  boats ;  that  although  I  received  the  evidence 
offered  to  sustain  this  defence,  I  entertained  serious  doubts  as 
to  its  admissibility  under  the  pleadings,  and  I  directed  the 
jury  to  consider  the  plaintiff  as  entitled  to  recover  from  the 
defendants  for  the  use  of  the  wharf  for  such  an  amount  as  the 
testimony  shewed  the  plaintiff  was  entitled  to  recover, 
irrespective  of  the  claim  set  up  by  the  defendants,  arising  out 
of  the  contention  that  the  public  rights  had  been  encroached 
upon  by  plaintiff  in  the  construction  of  the  wharf.  Even  if 
such  a  defence  were  available  under  the  pleadings,  I  did  not 
consider  that  the  mode  in  which  the  wharf  had  been  used  by 
defendants  was  an  assertion  of  such  a  right,  but,  on  tb^ 
contrary,  there  was  evidence  to  shew  the  reverse  ;  but  at  the 
same  time  I  did  not  leave  this  question  to  the  jury.  After 
calling  their  attention  to  the  evidence  of  the  use  of  the  wharf 
by  the  defendants,  in  their  capacity  as  owners  of  the 
Wellington,  which  was  clearly  proved,  I  left  it  for  them  to 
say  what  amount  was  payable  by  them  to  plaintiff  for  such 
use,  under  his  claim,  as  set  forth  in  his  writ.  I  called  their 
attention  to  the  memo,  given  plaintiff  by  Captain  Young  as 
to  the  liability  of  defendants,  and,  after  remarking  generally 
upon  the  evidence,  left  it  for  them  to  say  the  amount  the 
defendants  should  pay  to  the  plaintiff."  The  jury  found  a 
verdict  for  the  defendants,  and  the  cause  now  came  up  for 
argument  on  a  rule  to  set  the  same  aside  as  being  against  law 
evidence  and  the  Judge's  charge. 

MacGoy,  Q.  C,  in  support  of  rule. — The  verdict  was  against 
the  Judge's  charge.  1  B,  <b  P.,  520.  The  Court  will  not  try 
title  in  an  action  on  the  common  counts.  13  East,  149. 
Admitting  that  the  whole  wharf  is  built  over  a  public  dock, 
the  defendant  cannot  use  it  and  refuse  to  pay.  He  must  abate 
the  nuisance. 

S.  -1.  Chesley^  contra. — The  action  is  one  for  use  and 
occupation  of  what  is  alleged   to   be   the  plaintiff^s  wharf. 

Digitized  by  VjOOQ IC 


292  LINDSAY   v.    CREIGHTON   ET   AL. 

There  was  no  express  contraet,  and  there  was  a  denial  of  die 
facts  calculated  to  raise  an  implied  contract.  No  ground  is 
taken  that  the  verdict  is  perverse.  Ontario  Digeeif 
page  2568;  18  U.  C.  0.  P.,  p.  192;  1  M.  <&  JR.,  173; 
Fisher's  Dig.,  6114.  The  action  is  essentially  of  the  nature 
of  use  and  occupation.  The  count  in  BuUen  A  Leake  for 
wharfage  is  essentially  different  from  that  here.  The  goods- 
here  were  landed  under  circumstances  rebutting  any  promise 
to  pay.  The  evidence  shewed  that  the  defendant  remonstrated 
against  plaintiff  putting  up  the  wharf  over  the  public  dock. 
(RiGBY,  J. — But  defendant  put  his  goods  on  the  wharf  in 
ordinary  course,  as  other  people  did.  The  use  of  the  dock 
does  not  give  a  right  to  use  a  wharf  built  upon  it)  To  an 
action  of  trespass  the  defendant  might  reply  that  be  used  tho 
wharf  as  a  public  way.  A  dock  is  a  way.  There  is  evidence 
that  the  place  was  pccupied  as  a  public  dock.  Some  of  the 
items  sued  for  were  admitted  to  be  outlawed.  All  we  have 
to^consider  are  the  items  from  May  8, 1874,  which  relate  to 
three  vessels.  With  regard  to  one  vessel,  the  plaintiff's 
evidence  was  directly  contradicted.  With  regard  to  another, 
other  parties  were  interested  who  were  not  joined.  The 
balance  would  not  be  nioi^  than  $60.  (McDonald,  C  J.— ^ 
We  cannot  settle  that  here.  If  there  was  anything,  it  must 
go  back  to  the  jury.)  What  the  jury  found  was  that  there 
was  no  contract.  (McDonald,  C.  J. — ^That  is  what  you  must 
shew.)  There  is  no  proof  that  Toung  ever  paid  wharfage 
himself.  He  collected  wharfage  from  others,  which  he  paid 
over  as  money  had  and  received.  (RiOBT,  J. — ^The  trouble  is^ 
that  the  jury  never  found  (»  the  facts.  The  Judge  withdrew 
this  question  of  contract  or  ik)  contract  from  the  jury,  and  the 
cause  should  go  back  for  a  new  trial,  in  order  that  the  jury 
may  find  upon  it.)  Roseoe^  942.^  Under  never  indebted  we 
have  raised  every  defence  that  i»  open  to  us.  WoodfalTff 
Landlord  Js  Tefiaant,  647.  Use  aad  occupation  is  founded  on 
a  contract,  and  unlese  there  is  a  contract  plaintiff  cannot 
recover.  IS  M.  Jo  W.,  li.  The  defendant,  from  the  firsts 
stood  upon  his  rights.  (McDonald',  C,  J. — ^Tbat  question  was 
never  put  to  the  jury.)  The  plaintiff  should  have  become 
nonsuit.  Plaintiff  has  not  shewn  himself  entitled  to  collect 
wharfage.    Tho  rigjb^t  to  allow  a  man  to  build  a  wharf  for  tiie 
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public  aceommodation  is  a  prerogative  of  the  Crown. 
(RiGBT,  J. — There  was  evidence  of  a  eontract,  express  or 
implied.  Was  that  submitted  to  the  jury  ?)  There  is  some 
evidence  that  was  not  (RiaBT,  J. — Then,  in  my  opinion,  that 
fietdes  the  matter.)  A  man  has  no  right,  without  special 
leave  from  the  Crown,  to  build  a  public  wharf,  even  on  his 
own  land    /  BroonCs  C^mmenUs/ries,  315. 

McDoNA}.D,  C,  J.— We  all  feel  that  you  have  exhausted 
the  ease  on  the  evidence,  and  that  you  cannot  sustain  your 
verdict     The  rule  m«st  be  made  absolute,  with  costs. 


McDonald  v.  fraser. 

Before  MO0ONALD,  a  J.,  amd  Jaxbs  and  Biobt,  JJ. 

(Decidsd  Swemker  fih,  i88t.) 

Aitaehment—Caiue  of  Action,  ^TndortemaU  on  WrU»—AWtwanee  of  Writ, 

Tm  aiBdavH  for  attadraimi  Agttlntt  defendant,  m  m  abMondingr  debtor,  let  out  that 
defendant  wu  Indebted  to  pUintifl  In  the  ram  o(^2.8S.  for  that  lAalntiir,  by  hit  promiMory 
bote.  Ac,  promtoed  to  pay  plaintiff,  as  miardlan,  $50.70,  with  interest,  &e.;  also  that  defendant 
was  Indebted  to  plaintiff  for  eapmtM  In  connection  wiik  caid  note. 

Heldf  that,  as  there  was  nothing  In  the  expression  as  to  sxpenses  to  indicate  a  lefsl 
liability,  the  afldavlt  of  a  canse  of  aetion  In  that  respect  was  not  soflluient,  bat  that  a  distinct 
**eMiae  of  action'*  was  shewn,  and  ooald  be  fathered  from  the  affldsTlt,  to  the  amount 
required  for  an  attachment,  and,  although  the  writ  was  not  endorsed  for  the  amount  so  shswn, 
hot  for  a  Uitrsr  amount,  (1  e.,  Induding  the  expenses,)  the  attachment  oeuld  not  be  set  aside 
on  that  ground. 

The  endorsement  of  the  amount  need  not  be  signed  by  the  Commissioner,  nor  the  writ 
•Uowed ;  MoDoMALD,  C.  J.,  dissenting  as  to  the  necessity  of  signing  the  endorsement 

This  was  an  appeal  from  a  decision  of  the  Judge  of  the 
County  Court  for  District  No.  &,  discharging  a  rule  to  set 
aside  a  summonfl  and  attachment  issued  against  defendant,  as 
an  absent  or  absconding  debtor.  The  summons  and  attachment 
were  issued  in  District  No.  5,  on  an  aflSdavit  sworn  before, 
and  an  order  granted  by,  a  Commissioner  in  District  No.  6. 
The  aflSdavit  was  as  follows : — 

I,  William  H.  McDonald,  of  Antigonish,  in  the  County  of 
Antigonish,  Physician,  make  oath  and  say  as  follows : 

1st.  I  say  that  under  and  by  virtue  of  letters  of 
guardianship,  I  was  appointed  guardian  of  the  children  of 
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Edward  Pineo,  and  am  still  such  guardian,  according  said  to 
letters  granted  by  the  Judge  of  Probate  in  and  for  the  County 
of  Cumberland,  as  on  reference  thereto  will  more  fully  appear. 

2nd.  I  say  that,  as  such  guardian,  Daniel  C.  Fraser  b 
indebted  to  me  in  the  sum  of  eighty  dollars  and  eightj^-two 
cents,  lawful  money  of  Canada,  for  that  said  Daniel  C.  Fraser, 
by  his  promissory  note,  now  overdue,  on  the  11th  day  of 
September,  A  D.  1876,  promised  to  pay  me,  as  such  guardian, 
the  sum  of  fifty-six  dollars  and  seventy  cents,  with  interest  at 
seven  per  cent,  but  has  not  paid  the  same,  or  any  part  thereof; 
also,  that  the  said  Daniel  C.  Fraser  is  indebted  for  eocpenses 
in  connection  with  said  note,  and  the  full  amount  due  thereon 
at  the  present  time  is  eighty  dollars  and  eighty-two  cents, 
currency  of  the  Dominion  of  Canada. 

3rd.  I  lastly  say  that  the  said  Daniel  C.  Fraser  is  now  an 
absent  or  absconding  debtor,  and  beyond  the  jurisdiction  of 
this  honorable  Court,  being  absent  from  this  Province  of  Nova 
Scotia. 

(Sgd.)        William  H*  McDonald. 

Sworn,  etc. 

Meagher,  Q.  (7.,  in  suppoFt  of  appeal. — The  affidavit  upon 
which  the  proceedings  were  founded  is  bad,  including  a  sum  as 
to  which  no  cause  of  action  is  set  out.  Morrison  v.  Morrison^ 
Thomson's  N.  S.  R.,  252;  Allen  v.  Caswell,  1  Oldrighfs  N.  S.  R, 
405.  The  "  expenses  "  forming  part  of  plaintiff's  claim  are 
not  shewn  to  be  matter  of  any  conti*act  between  plaintiff  and 
defendant. 

Tupper,  and  Graham,  Q.  C,  contra. — ^The  affidavit  is 
not  to  be  construed  on  the  same  principles  as  a  declara- 
tion of  cause  of  action  on  the  argument  of  a  demurrer.  It  is 
sufficient  that  the  plain  tiflf  has  sworn  that  the  defendant 
is  indebted  for  expenses  in  connection  with  said  note,  and  has 
sworn  to  the  whole  debt  being  due  upon  the  note.  The  truth 
of  the  affidavit  is  not  to  be  tried  in  this  application.  Cites 
5  Taxtnt,  743.  Morrison  v.  Morrison  was  a  different  case, 
where  a  claim  for  an  unliquidated  amount  was  joined  to  a 
liquidated  claim.  The  same  strictness  is  not  required  in  an 
affidavit  as  in  a  declaration,  as  to  setting  out  cause  of  action. 
7  East,  94.    There  is  no  requirement  in  the  statute  that  we 
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tshould  swear  to  a  cause  of  action  for  the  whole  amount  for 
which  the  writ  is  allowed.  The  writ  may  issue  so  long  as 
there  is  a  cause  of  action  shewn  to  the  amount  of  twenty 
dollars. 

(RiGBY,  J. — The  sura  of  twenty  dollars  is  named  as  the 
minimum  jurisdiction  of  the  Court.  The  amount  must  be 
shewn  for  which  the  property  is  to  be  attached.) 

No  allowance  need  be  had  at  all  of  the  writ.  The  endorse- 
ment on  the  writ  of  attachment  need  not  be  made  by  a 
Commissioner  or  a  Judge. 

(RiOBY,  J. — The  statute  says  in  the  same  manner  as  an 
order  for  holding  to  bail.) 

Section  81  of  chapter  94  contains  everything  relating  to 
holding  to  ball.  There  is  nothing  in  that  statute,  or  In  the 
form  corresponding,  to  require  a  Commissioner's  endorsement 

(RiGBY,  J. — I  agree  that  we  can  take  the  first  claim  as  a 
complete  statement,  provided  we  are  not  bound  to  go  into  a 
calculation  from  which  we  will  perceive  that  the  statement 
is  wrong.) 

This  x)rder  shouid  have  been  to  set  aside  the  "  allowance," 
as  they  call  it, — ^if  there  is  such  an  allowance.  The  writ  is  all 
right  if  the  previous  proceedings  are  regular.  ^  DowL  P.  C, 
382. 

MeagheVf  Q.  O.,  in  reply. — Cnmminge  v.  Brown,  2  R.  &  C, 
303,  applies  to  this  case  if  the  act  of  indorsing  is  a  judicial  act. 

(Graham,  Q.C. — If  this  is  a  judicial  proceeding  they  should 
move  to  «et  it  aside.) 

The  necessity  for  requiring  strictness  in  an  affidavit  here  is 
much  greater  than  in  affidavits  to  hcdd  <to  bail,  because  the 
attachment  is  a  lien  on  Jand  for  the  amount  when  registered, 
and  there  is  no  means  of  reducing  it  The  authority  to  sever 
the  bad  from  the  good,  under  the  English  Practice  Act,  is  by 
statute.  1  <&  S  WiUiam  IV.,  chapter  110,  section  6 ;  Fisher., 
page  350,  and  following  cases. 

(McDonald,  C  J. — The  question  with  me  is  whether  the 
word  "  expenses  "  in  this  affidavit  is  not  as  good  as  the  word 
^  usages  "  in  ihe  case  cited  against  you.) 
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No,  because  there  are  no  expenses  oonnected'  wilH  a^  note 
except  for  protesting,  which  would  only  be  one  dollar,  whereas 
the  amonnt  to  be  aeeounted  for  heve  i»  abowt  fiVe  dollars* 
SM.ib  a,  446  ^IB.ib  P.,  58  p  J.  A  I.,  397,  shew**  that  the^ 
eost  of  protesting  most  be  laid  as  a  special^  coixnt  in  the 
declaration,  and  therefore  mu^t  be  expressly  set  out  fn  the 
affidavit  9  CM.,  282-  Gkitty'i  ibww,' 362- ffcrrrwcm,. 
p.  478.  There  are  counts  in  the  deelaitition  that  ape  not  m 
die  affidavit  ttt  aM,  and  for  which  the  writ  eoold  not  issue. 

RiGBT,  J^,  (November  Mh^  1882,)' deKvered  judgment  >- 

An  affidavit  of  a  **  eanse  el  aetieo,'^  te  tbeeastent  of  eighty 
doHars  and  eighty-two  cents^  the  sun^  sworn  to  as  the 
indebtedness,,  has  not  been  made  in  this  case,  unfess  the 
expression  "^for  expensea  m  eonnettion  with  said  note"  isi 
sufficient  to  estebtisb  it ;:  the  ampuot  of  the  note  wfth  interest 
from  its  date  to  the  date  of  the  affidavit  f aHlhg  short  of  that 
sum  by  over  fo«r  dollars..  The  inperiali  statute  ef  I^Gborge  L^ 
chapter  1,  re<)uired  that  befere  the  issue  of  a  writ  of  e^tpiaa^ 
an  affidavit  should  be  made  and  filed  off  the  "^eanse  of  action.*^ 
The  English  deeisiona  on  the  sufficiency  of  affidavits  of  causes^ 
of  action  made  under  this  statnte  will^  be  in  point  in 
determining  the  sufficieney  of  the  affidlftvit  before  us,,  and  were 
so  considered  in  the  case  of  M^rri9on  v^Movriaon,  hereinafter 
referred  to,,  and  in  my  opinion  estabKsk  that  ae  regards  the 
*^  expenses "  in  (iBestion,  thia  affidavit  eannot  be  upheld. 
Tidd, at  page  183<. of  his  FrcufHoe-,  referring tovieb  an  affidavit,, 
says  :  *'  It  is  afeo  refjai^ite  that  the  affidavit  sheufii  be  certain 
and  explicit  as  to  the  natuve  of  the  cause  of  aetibn..  Therefore 
an  affidavit  that  the  defendant  i»  knlebted  to  the  plaintiiS  in 
such  a  sum,  without  mooe,  or  genera%  upon  premises)  or  in 
so  much,  upon  bond  for  performance  of  covenants,  or  upon 
breach  of  artieles,  or  as>  a  balance  of  accounts  between  the 
parties,  has  been  heM  te  be  too  general."^  There  is  nothing  in 
the  expression  "expenses  in  eonneetion  with  said  noto"  to> 
indicate  a  Iega(  liability,  nor  to-  shew  the  nature  of  it.  It 
eannot  refer  to  the  expenses  of  netrng  and  protesting,  as  these 
should  be  laid  as  special  damage,  (BvMe^  A-  LeaJbe,  p.  104) 
noto  '  a,*)  but  even  if  it  was  used  to  cover  these,  it  wa» 
necessary  to  specify  them  witk  more  particulaidty*.    A.  distinck 
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eanse  of  acUoiris,  however,  shewn  in  the  affidavit,  for  a  sum 
that  can  be  ascertained  with  certainty  fron\  the  affidavit,  and 
being  the  amount  of  the  note,  with  interest  at  the  rate  of  seven 
per  cent  from  its  date.  The  writ  here  was  not,  however* 
endorsed  for  this  sum,  but  for  the  larger  amount ;  and  in  Morri- 
son.  V.  if orWsoti. Thomson's  N.S.  Reps.,at  page  263,  Judge  Buss, 
delivering  the  judgment  of  the  Court,  held  that  in  such  a  case 
the  whole  proceedings  must  go.  He  says ;  ''  The  plaintiff 
having  thus  united  the  two  sums,  and  the  attachment  being 
for  their  joint  amount,  it  must  be  good  for  the  whole,  or  not 
at  all.  We  cannot  separate  it  into  parts»  and  support  for 
either  one  or  the  other  of  the  above  sums ;  and  therefore, 
though  unquestionably  the  affidavit  would  have  been  sufficient 
to  support  an  attachment  for  the  debt  as  sworn  to,  and  no 
objection  would  have  been  taken  to  the  writ  if  it  had  been 
limited  to  that  sum,  yet  if  the  latter  part  of  the  affidavit,  or 
the  endorsement  in  respect  of  it,  be  insufficient  or  irregular, 
the  whole  process  must  be  set  aside.  Brook  et  al,  v.  Baine^ 
5  Burr.,  2690.;  1  Dowl,  P.  C,  818,  631.'*  If  this  is  sound  law, 
then  I  think  this  appeal  should  be  sustained,  as  this  case 
comes  directly  within  it. 

In  the  reports  from  which  I  have  extracted  the  above,  it 
would  appear  on  reference  to  page  250,  that  Morrison  ▼. 
Mon^ison  had  been  decided  in  Easter  Term,  1846,  but  in  the 
earlier  volume  of  reports  by  the  same  author  it  is  also  reported 
at  page  131  as  of  Hilary  Term,  1840.  In  1888  the  ease  of 
Jonea  v.  CMms^  6  DowL,  p.  526,  was  decided,  and  the 
Court  there  refused  to  recognize  the  eases  referred  to  by 
Judge  Bliss  as  authorities  for  his  decision  in  Morrison  v. 
Uorriswi.  Williams,  J.,  at  page  533,  says :  ♦  ♦  •  "  the 
result  is  that  the  cases  of  Drake  v.  Harding  and  Kirk  v 
Almond  are  no  longer  to  be  considered  as  good  law.  The  case 
of  Prior  v.  Lucas  establishing  this  rule  that,  where  the  total 
amount  sworn  to  is  not  mixed  up  with  what  is  partly  good 
and  partly  bad,  but  where  distinct  and  separate  causes  of 
action  in  separate  amounts  are  sworn  to,  one  of  which  is 
properly  and  the  other  improperly  sworn  to,  the  affidavit  is 
good  as  to  that  amount  in  respect  of  which  it  is  correct,  and 
that  the  Court  will  not  discharge  the  defendant  altogether  for 
such  an  objection."    The  decision  in  Jones  v.  Collins  was 
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confirmed  in  the  Common  Pleas,  in  1849,  by  the  case  of 
Cunliffe  v.  MdLtass,  6  D.  &  L.,  723;  7  C.  B.,  695.  Coltman,  J., 
says  in  this  case :  "  I  think  it  is  to  collected  from  the  cases 
decided  before  the  1  A  2  Victoria,  chapter  110,  that  if  two 
distinct  causes  of  action  were  stated  in  the  affidavit  to  hold  to 
bail,  one  of  which  was  good  and  the  other  bad,  the  defendant 
was  entitled,  not  to  be  discharged,  but  to  have  the  bail  reduced 
to  the  amount  for  which  a  good  cause  of  action  was  shewn ;" 
and  again,  as  reported  in  7  0.  A,  he  says :  "  None  of  the 
cases  cited  bears  out  the  proposition  of  my  brother  Channell 
except  the  two  cas&s  of  Kirk  v.  Almond  huA  Drake  v.  Harding^ 
ivhich  have  since  been  overruled,  and,  in  point  of  good  sense, 
I  see  no  difference  between  a  case  where  the  affidavit 
distinctly  discloses  one  good  cause  of  action  and  a  case  where 
it  manifestly  appears,  upon  looking  at  the  whole  affidavit, 
that  a  certain  sum  is  due/'  Wilde,  J.:  "  But  it  is  said  that 
the  defendant  is  entitled  to  be  discharged  altogether,  because 
he  has  been  arrested  for  a  larger  sum  than  he  owed,  and  this 
consequence  was  sought  to  be  drawn  from  some  observations 
made  by  Alderson,  B.,  in  Chance  v,  Rigby,  which  do  not,  in 
my  opinion,  warrant  the  argument ;"  and  Cresswell,  J. : 
"  Jones  V.  Collins  overruled  the  old  cases,  and  establishes  that 
a  person  may  be  arrested  and  held  to  bail  for  the  smaller  sum 
which  is  properly  sworn  to.  It  is  suggested  that  there  is  a 
distinction  between  an  arrest  for  the  smaller  sum  only  and  an 
arrest  in  the  first  instance  for  the  whole  sum  mentioned  in  the 
affidavit,  and  that  that  distinction  was  not  pointed  out  in  that 
case.  I  do  not  think  the  distinction  material,  and,  although 
it  does  not  appear  to  have  been  pointedly  adverted  to  in 
Jones  V.  Collins,  it  is  difficult  to  suppose  that  it  was  not 
before  the  Court,  as  it  acted  upon  an  affidavit  under  which 
the  defendant  had  been  already  arrested  for  a  larger  sum  than 
was  duly  sworn  to."  This  is,  therefore,  now  the  recognized 
law,  and  I  do  not  see  why  we  should  apply  a  different  rule  to 
proceedings  against  absent  debtors,  by  which  their  property 
only  could  be  affected,  than  we  would  have  to  do  in  cases  involv- 
ing personal  liberty.  No  fi  nal  judgment  can  be  obtained  in  the 
suit  until  a  legal  liability  has  been  established  by  legal  proof 
before  a  Judge  of  the  Court,  and  if  in  such  a  case  as  this  a 
defendant  should  apply   to  relieve  his  property  from  the 
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attachment,  under  section  23  of  the  Act,  the  cases  I  have 
referred  to  are  sufficient  authority,  in  my  opinion,  to  enable 
the  Court  or  a  Judge  to  require  bail  only  for  the  amount  for 
which  the  affidavit  established  a  cause  or  causes  of  action. 

I  do  not  deem  it  necessary  to  offer  any  opinion  as  to  the 
jurisdiction  of  a  Commissioner  in  one  county  "  to  grant  or 
allow  a  writ  of  summons  or  attachment  under  the  Absconding 
Debtors*  Act  to  be  issued  out  of  the  County  Court"  for 
another  county,  because  I  do  not  think  that  the  law  requires 
that  such  writs  should  be  granted  or  allowed.  It  seems  to  me 
not  to  be  essential  that  the  endorsement  on  these  writs  should 
be  signed  by  the  Commissioner,  but  merely  that  the  amount 
sworn  to  should  be  endorsed.  Our  existing  statute  relating 
to  absent  debtors  provides  that  before  the  summons  issues  an 
affidavit  of  the  cause  of  action  shall  be  made,  and  the  sum 
endorsed  on  the  summons,  as  in  cases  of  holding  to  bail,  with 
or  without  a  Judge's  order.  This  procedure  was  first  enacted 
in  the  third  series  of  the  Revised  Statutes,  by  which  also  the 
previous  legislation  on  the  subject  was  repealed.  The  forms 
of  the  process  given  in  the  statute  do  not  indicate  that  the 
endorsement  is  to  be  signed  at  all,  and  since  that  series  of  the 
Revised  Statutes,  there  has  been  no  legislation  expressly 
requiring  it  to  be  done.  In  the  1st  series  of  the  Revised 
Statutes,  chapter  141,  section  2,  the  provisions  relating  to  the 
affidavit  and  endorsement  are  very  different.  There  it  is 
enacted  that  the  party  applying  for  the  writ  shall  make  an 
affidavit  in  the  usual  form  for  holding  the  party  to  bail,  and 
that  the  sum  set  out  in  the  affidavit  shall  be  endorsed  on  th^ 
writ  in  words  at  length,  and  signed  by  the  party  before  whom 
the  affidavit  was  made.  This  practice  was  preserved  in  the 
2nd  series  of  the  Revised  Siatutes,  and  was  similar  to, the 
provisions  formerly  existing  in  relation  to  application  for  a 
capias,  which  also  required  that  the  endorsement  on  that  writ 
should  be  similarly  signed.  See  1st  edition  Revised  Statutes* 
chapter  133,  section  5.  In  1853,  however,  and  eleven  years 
prior  to  the  3rd  Series  of  the  Revised  Statutes,  the  so-called 
"  New  Practice  Act "  was  passed,  (chapter  4,)  which  expressly 
repealed  the  former  statutes  relating  to  arrest  on  mesne 
process,  and  introduced  the  present  system,  which  was  taken 
from  the  Imperial  Statute,  1  <Ss  2  Vic,,  chapter  110.    This 
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statute,  although  it  refers  to  the  sum  endorsed  on  the  oapioa, 
has  no  provision  requiring  that  such  endorsement  should  be 
signed,  nor  do  the  forms  indicate  it  Probably,  as  it  became 
requisite  to  have  an  order  to  hold  to  bail,  the  signature  of  the 
Judge  or  Commissioner  to  the  endorsement  was  not  deemed 
essential.  The  Imperial  StcUtUe,  IS  Oeorge  I,  chapter  28, 
already  referred  to,  contained  the  provisions  in  force  in 
England  in  relation  to  arrest  on  mesne  process  before  the 
passage  oi  1  Jk  S  Victoria,  chapter  110,  and  it  was  enacted  in 
section  2  of  that  statute  that  an  affidavit  of  the  cause  of  action 
should  be  made  and  filed,  and  the  sum  or  sums  specified  in 
such  affidavit  should  bs  endorsed  on  the  back  of  the  writ  or 
process,  for  which  sum  or  sums  so  endorsed  the  officer  should 
take  bail,  and  no  more.  This  statute  did  not  provide  that  the 
endorsement  should  be  signed,  and,  on  referring  to  Tidds 
Forms,  page  42,  it  will  be  seen  that  the  form  of  such  endorse- 
ment, there  given,  is  signed,  not  by  the  party  before  whom 
the  affidavit  is  made,  but  by  the  plaintiff's  attorney,  or  agent, 
and  in  Chittj/e  Forma,  page  390,  (9th  edition,)  the  form  of 

endorsement  is  thus  given:  ''Bail   for  £ ,  by  order  of 

(naming  the  Judge  making  the  order,)  dated  this  — — —  day  of 
— ,  186-,"  which  does  not  seem  compatible  with  the  ides 
of  the  Judge  signing  the  order.  So  also  in  Evans  v.  Bidgood, 
4  6ing„  63,  the  endorsement  is  this:  '*Oath  for  £2,000. 
Affidavit  filed  in  Cambridgeshire,  17th  November,  1826/' 

I  conclude,  therefore,  that,  according  to  the  English 
practice,  it  was  not  necessary  that  the  endorsement  on  writs 
#f  capias  should  be  signed  by  the  Judge,  either  before  or  after 
1  Jk  H  Victoria,  110,  and  as  there  is  no  legislation  requiring  it 
to  be  done,  and  the  express  provision  on  the  subject  having 
been  ommitted  from  our  later  legislation  relating  to  absent 
debtors,  I  think  such  signature  is  not  now  required,  and  that 
the  appeal  on  this  ground  must  also  fail. 

James,  J.,  concurred. 

McDonald,  C.  J,  concurred,  except  as  to  the  necessity  for 
signing  the  endorsement  on  the  writ. 
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In  Rk  assessment   OF   JAMES    CROWE. 

B«for«  MoDgwau?,  0.  J.,  Mid  Jakm  and  BiaBT,  J.J. 
(D»tided  Sowmher  9th,  18St.) 

Aueament  for  Bhippvup  out  of  the  County.^  Appodl  from  Decision  of  Municipal 

Council. 

Bt  tbe  Revised  Statutee,  (4th  8ei1«8, 1874,)  an  appeal  from  an  MMamant  was  given  to  the 
OMirt  of  Seeelons.  In  1876  it  wm  enacted  that  any  party  anrriered  by  the  dedslon  of  th0 
Scsrions  eoald  appeal  to  the  County  or  Supreme  Court.  In  1879  the  poiren  and  authorities 
of  the  Seedons  were  **  given  to  the  Municipal  Coundla.** 

Beld,  that  the  power  given  to  the  Council  to  hear  appeali  from  the  aueuijiment  under  thli 
•tatute  wai  mbjeet  to  the  condition  that  an  appeal  ihould  fte  to  the  County  Ccurt  in  the  tame 
auuiner  ae  formerly  from  a  decision  of  the  Seesions. 

Tbe  appetlanl  appealed  to  the  County  Court  agalnet  an  asse«ment  of  |6,O0O  on  **  shipe  in 
other  districts,"  which  had  been  built  but  were  not  registered  in  the  county  in  which  they  were 
■sseased,  and  the  County  Court  Judge,  on  the  authority  of  Kenny  v.  Citi/  of  Halifax,  decided 
that  they  were  not  Uable,  but  as  it  was  shewn  on  the  trial  of  tbe  appeal  thi^  the  appelfamt  had 

a  ship  on  tbe  stocks,  partially  buttti  he  amended  the sMiiient  t*  cover  half  the  value  of  th« 

Midship. 

Heid,  that  the  Judge  wte  correct  in  his  Judgment  as  to  the  lion*lhibnity  for  Aippfaig  out 
ol  the  ooun^f  and  that  he  could  not,  on  the  trial  of  that  appealf  consider  a  different  item  of 
assessment,  not  submitted  to  the  Oo^iirt  at  all,  as  to  the  ship  on  the  stocks,  and  the  appeal 
most,  therefore,  be  allowed. 

This  wa3  an  appeal  from  a  decision  of  tbe  County  Court 
Judge  for  District  No.  4,  quashing  an  appeal  to  that  Court 
from  a  decision  of  the  Municipal  Councili  in  a  question  of 
asitessment*  The  facts  are  set  out  in  the  judgment  appealed 
against : — 

Upon  the  evidence  given,  it  appears  that  the  appellant  in 
this  case,  who  resides  in  this  countj,  was  assessed  in  District 
No.  2  on  $6,000  for  ships,  and  that  he  owned  shares  in  three 
vessels,  to  the  value  of  $10,000,  which  were  built  by  him  in 
the  County  of  Colchester,  but  were  registered  in  the  City  of 
Halifax.  The  value  of  his  interest  in  these  ships  he  estimates 
at  910,000,  and  if  his  shares  in  these  ships  are  assessable  in 
this  county,  the  sum  of  So,000  would  be  the  proper  sum  on 
which  to  make  the  assessment  for  them.  But  it  appears  that 
these  ships  have  never  been  in  this  county  since  they  were 
registered,  nor  had  one  of  them  been  in  any  port  of  the 
Province  previous  to  the  time  when  this  assessment  was  made* 
They  are  foreign-going  vessels,  and  were  all  afloat.  Without 
entering  elaborately  into  the  question,  I  am  of  opinion  that 
the  statute  relating  to  county  assessment,  .with  regard  to  the 
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property  taxable  within  the  county  is  sufficiently,  similar  in 
its  clauses  relating  to  this  subject  to  the  sections  in  the 
Halifax  Incorporation  Act,  to  authorize  a  decision  similar  to 
that  given  in  the  Supreme  Court,  at  Halifax,  in  the  case  of 
Kenny  v.  The  City  of  Halifax,  1  R.  &  G.,  39,  which  decision 
was  sustained,  on  appeal,  in  the  Supreme  Court  of  Canada. 
S  Duval,  497.  If  that  decision  applies,  as  I  think  it  does,  the 
assessors  had  no  right  to  assess  the  appellant  on  the  one-half 
value  of  his  shares  in  these  vessels.  But  it  seems  that  the 
appellant  had  a  vessel  upon  the  stocks,  in  the  course  of 
construction,  within  the  county,  which,  at  the  time  of  the 
assessment  made,  he  *  valued  at  between  two  and  three 
thousand  dollars.  On  one-half  of  the  value  of  this  ship,  under 
the  law,  I  think  he  is  liable  to  taxation.  Estimating  one-half 
the  value  at  $1,250,  this  is  the  sum  to  which,  in  my  opinion, 
the  assessment  on  his  ships  should  be  reduced.  My  judgment 
in  this  case  would  be  in  conformity  with  this  view  were  there 
no  other  difficulty  in  the  way.  It  is  contended  by  the  counsel 
in  support  of  the  assessment  made  that  the  Court  has  no 
jurisdiction;  that  the  appellant  was  not  legally  entitled  to 
appeal  to  this  Court.  Of  the  right  of  appeal  I  had  strong 
doubts  from  the  first,  but  allowed  the  case  to  go  on,  reserving 
the  question  of  jurisdiction  or  right  of  appeal  to  be  decided 
at  the  close.  Section  61  of  chapter  21  of  the  Revised  Statutes, 
(4th  Series,)  provides  that  any  person  aggrieved  by  the 
assessment  may  appeal  to  the  nexX  Sessions  held  in  the 
county,  or  to  any  special  Session  for  hearing  appeals,  etc,  and 
chapter  29  of  the  Acts  of  1876,  provides  for  the  incorporation 
into  that  section,  by  adding  to  the  end  thereof,  the  words : 
"  Any  party  aggrieved  by  the  decision  of  the  general  or  special 
Sessions,  may  appeal  therefrom  to  the  County  or  Supreme 
Court  for  the  County.  ♦  »  *  The  Court  of  Appeal  may 
inquire  into  the  matter  de  novo,  and  examine  such  witnesses, 
and  take  all  such  proceedings  as  may  be  required  for  a  full 
investigation  of  the  case."  While  the  Court  of  Sessions  had 
power  to  act  in  such  matters  of  appeal  to  them,  an  appeal  from 
their  decision  to  this  Court  or  the  Supreme  Court,  whichever 
should  next  sit  in  the  county,  could  be  had  under  section  61, 
chapter  21,  Revised  Statutes,  with  the  clause  in  chapter  29  of 
the  Acts  of  1876  added  thereto.    But  by  the  County  Incor- 
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paration  Ad  ot  1879,  chapter  1,  section  79,  the  power  and 
authority  which,  in  chapter  21  of  the  Revised  Statutes,  (4th 
Series,)  are  given  to  Justices  In  Sessions,  general  or  special 
for  carrying  out  any  of  the  provisions  of  that  chapter,  are 
given  to  the  Municipal  Councils,  and  by  section  92,  chapter 
!•  (Acts  of  1879,)  all  appeals  which  now  lie  to  the  Seasions  of 
any  county  or  district  shall  lie  to  the  Municipal  Council,  but 
no  provision  is  made  in  that  chapter  or  elsewhere  for  an 
appeal  from  the  decision  of  the  Municipal  Council  to  this 
Court  in  the  matters  of  assessment,  so  that  while  the  law 
provides  for  an  appeal  against  rates  to  the  Municipal  Council, 
I  regard  chapter  29  of  the  Acts  of  1876  as  inoperative,  since 
there  is  no  Court  of  Sessions  from  which  such  appeal  can  be 
taken.  I  am  therefore  of  opinion  that  there  is  no  authority 
for  any  appeal  from  the  Municipal  Court  to  this  Court  in  the 
case  of  assessment,  and  with  this  view  the  appeal  taken  should 
be  quashed. 

WeekSy  in  support  of  appeal. — There  was  an  appeal  to  the 
Sessions.  Nowitisto  the  Municipal  Council.  The  appeal  given 
from  the  Sessions  to  the  County  Court  must  also  lie  from  the 
Municipal  Council,  which  has  been  substituted  for  the  Sessions 
Acts  of  1876,  chapter  29,  section  1 ;  County  Incorporation 
Act  1879,  chapter  1,  section  79. 

Sedgewick,  Q.  C,  contra. — The  County  Court  is  an  inferior 
Court,  having  only  such  jurisdiction  as  is  given  by  express 
statute.  The  statutory  power  quoad  hoc  is  only  to  hear  an 
appeal  from  the  Sessions.  The  County  Incor'poration  Act 
provides  only  that  the  powers  and  authorities  formerly  held 
by  the  Sessions  should  be  given  to  the  Council.  This  is  not 
a  power  or  authority  of  the  Sessions  or  Council.  They  have 
nothing  to  do  with  the  granting  of  the  appeal.  The  right  of 
a  litigant  to  appeal  from  a  decision  is  not  a  power  or  authority 
of  the  Court  from  which  the  appeal  is  taken.  (RiGBY,  J. — 
Section  92  of  the  County  Incorporation  Act  is  in  your  favor.) 
The  Municipal  Council  is  not  a  Court.  This  is  not  an  appeal- 
able case  at  all.  An  appeal  can  only  be  in  a  cause.  There 
cannot  be  an  appeal  from  this  order  of  Judge  Blanchard's. 
This  appeal,  further,  is  to  the  County  or  Supreme  Court 
Having  elected  the  County  Court,  he  cannot  have  another 
appeal  to  this  Court 


Digitized  by  VjOOQIC  _^ 


804  In    Re   ASSESSMENT   OF   CROWR 

Weeke  replied. 

McDonald,  0.  J.,  (November  9th,  1882,)  delivered  the 
judgment  of  the  Court; — 

Mr>  James  Crowe^  a  shipbuilder  and  shipowner,  at  Old 
Bams,  in  the  County  of  Colchester>  was  assessed  upon  his  real 
and  personal  property  in  that  district  for  the  year  188L 
Among  other  personal  property  he  was  assessed  on  the  value 
of  "  ships  in  other  districts,  $5,000/'  Against  this  latter  item 
Mn  Cro^^  appealed  to  the  County  Council,  who  affirmed  the 
assessment  Against  this  decision  he  appealed  to  the  County 
Court,  at  Truro>  where  the  matter  was  tried  de  not)o,  and  the 
ovidonce  of  Mr^  Crowe  taken.  The  learned  Judge  of  the 
County  Court  decided,  and  properly,  in  my  opinion,  that,  on 
the  authority  of  Kenn$  v.  The  City  of  Halifim,  and  on  the 
facts  testified  to  by  Mr.  Crowe,  he  was  not  liable  to  be 
assessed  for  the  sum  of  $5,000  set  down  in  the  assessment  tM 
for  **  ships  in  other  districts."  It  appeared^  however>  that,  at 
the  time  of  the  assessment,  Mr.  Crowe  had  a  vessel  in  his 
shipyard)  at  Old  BamS)  in  the  course  of  construction^  and  at 
the  trial  before  the  County  Court  it  was  contended  that  this 
property  was  not  included  in  the  assessment^  and  that  the 
value  should  be  added  to  the  roll  The  appeal  was  by  the 
party  assessed  against  a  specified  item  of  the  assessment,  and 
I  do  not  think  that  it  was  on  the  trial  of  such  appeal 
competent  for  the  Court  to  entertain  an  application  by  the 
appellee  to  amend,  alter  or  vary  the  assessment  in  items  not 
challenged  before  the  County  Council.  On  this  point,  there- 
fore, [  think  the  learned  Judge  below  was  wrong%  The  main 
question,  however,  was  the  jurisdiction  of  the  Coanty  Court 
to  entertain  the  appeal.  By  chapter  SI,  section  61,  Revised 
StatxUee,  (4th  Series,)  '*  any  person  aggrieved  by  the  assess- 
ment>"  etc,  might  appeal  to  the  next  Sessions,  etc, who  might 
either  set  aside  or  lower  the  rate  on  such  person,  and  finally 
determine  the  appeal,  as  they  should  see  fit.  Chapter  29  of 
the  Acts  of  1876  enacted  as  follows : — "  The  following  clause 
is  added  at  the  end  of  the  sixty^first  section  of  the  chapter 
hereby  amended,  that  is  to  say :  '  Any  party  aggrieved  by  the 
decision  of  the  general  or  special  Sessions  may  appeal  there- 
from to  the  next  Term  of  the  County  or  Supreme  Court  of 
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the  County,'"  etc.  The  sixty-first  clause  of  chapter  21  of  the 
Revised  Statutes,  therefore,  must  after  this  be  read  with  the 
addition  thus  made  thereto,  and  this  gave  an  appeal  to  the 
general  or  special  Sessions  against  an  assessment,  subject  to  an 
appeal  from  their  decision  to  the  County  Court.  The  Caunty 
Inoorporatum  Act  of  1879,  namely,  chapter  1  of  that  year, 
provided  for  the  necessary  transfer  of  the  powers  and  authority 
theretofore  exercised  by  the  Sessions  •in  these  words,  (section 
79,)  :  "  The  powers  and  authorities  which,  in  chapters  15,  21, 
etc.,  etc.,  of  the  Revised  Statutes,  of  the  4th  Series,  are  given 
to  Grand  Juries,  Justices  in  Session,  general  or  special,  etc., 
for  the  carrying  out  the  provisions  of  those  chapters  are  given 
to  the  Municipal  Councils,"  etc.  Now  it  is  admitted  that 
under  the  provisions  of  this  section,  the  power  of  hearing  and 
deciding  appeals  from  assessments,  (theretofore  vested  in  the 
Sessions)  was  transferred  and  legally  vested  in  the  Municipal 
Council ;  but  it  is  denied  that  that  power  is  subject  to  the 
limitation  and  appeal  provided  by  the  Act  of  1876.  The 
provision  made  for  appeal  by  the  statute  of  1876  was,  at  the 
passing  of  the  Act  of  1879,  as  much  a  part  of  chapter  21, 
section  61,  of  the  Revised  Statutes,  as  any  other  power, 
authority,  or  restriction  (conferred  or  imposed  by  its  language. 
The  power  to  hear  appeals  was  thereby  expressly  conferred 
upon  the  Court  of  Sessions,  the  same  power  to  hear  appeals 
from  the  Sessions  was  conferred  upon  the  County  Court,  and 
was  a  restriction  upon  the  powers  of  the  Sessions  existing  at 
the  time  of  the  transfer  of  the  powers  of  the  Sessions  to  the 
Municipal  Council  The  Municipal  Council  assumed  those 
powers  then  possessed  by  the  Sessions  to  the  full  extent  to 
which  the  Sessions  could  before  lawfully  exercise  them,  and 
subject  to  all  the  conditions,  restrictions,  and  control  to  which 
the  Court  of  Sessions  was  by  law  subjected.  The  right  of 
appeal  to  the  County  Court  was  one  of  these  conditions  or 
restrictions,  and  a  very  important  one,  and,  in  my  opinion,  on 
every  conceivable  principle  of  construction,  the  right  of  appeal 
from  their  decision  passed  with  their  right  to  hear  appeals, 
under  section  79  of  the  Connty  Incorporation  Act 

I  think,  therefore,  that  the  appeal  must  be  allowed,  and 
that  appellant  have  judgment  on  his  appeal  in  the  courts 
below  and  in  this  Court. 
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In  Re   ESTATE   OF  GEORGE    SMITHERS. 

Before  McDonald,  C.  J.,  Jambs  and  Rigbt,  J  J. 

(Decided  November  9th,  1882.) 

Submisnon  cmd  Award,— N9  estoppel  between  other  parUet. 

The  surviving^  exectitor  cited  the  parties  interested  in  the  estate  of  the  deceased  to  attend 
for  the  purpose  of  a  ftnal  settlementi  and  a  preliminary  queatien  was  raised  as  to  whether  ail 
matters  in  dispute  liad  not  been  settled  by  an  award.  The  award  in  question  resulted  from 
a  submission  to  which. the  executor  and  executrix  alone  were  parties,  and  reeited  differences 
between  those  parties  only.  It  appeared  that  other  parties  than  tbose  were  iotereeted  in  the 
estate,  viz.,  the  children  and  the  creditors  of  the  testator. 

Held,  That,  whether  the  parties  to  the  submission  were  or  were  not  estopped,  as  there 
were  other  parties  interested,  the  Judge  of  Probate  should  have  overruled  the  preUminaiy 
objectiou  and  decided  upon  tlie  evidence  indepeudently  of  the  submission. 

This  was  an  appeal  from  a  decree  of  William  Sutherland, 
Esquire,  Judge  of  Probate  for  the  County  of  Halifax.  The 
appellant,  as  surviving  executor  of  the  estate  of  George 
Smithers,  obtained  and  published  a  citation,  calling  upon 
those  interested  in  the  settlement  of  the  estate  to  attend  tne 
Court  to  examine  his  accounts,  with  a  view  to  a  final  settle- 
ment. The  residuary  legatees  appeared,  and  objected  to  a 
charge  made  by  the  executor  against  the  estate,  amounting  to 
between  $4,000  and  $5,000,  on  the  ground  that  the  amount  so 
charged  had  been  settled  by  arbitrators,  to  whom  all  matters 
in  difference  respecting  the  affairs  of  the  estate  were  submitted. 
The  Judge  of  Probate  made  his  decree  in  conformity  with  the 
finding  of  the  arbitrators,  which  was  as  follows  : — 

"  The  arbitrators  appointed  between  Maria  Smithers  and 
George  Smithers,  having  examined  all  the  accounts  submitted 
to  them,  with  the  evidence  furnished  by  both  parties  in 
connection  therewith,  do  hereby  award  as  follows : 

1st.  They  find  the  interest  of  the  several  parties  one-third 
each  in  the  business  of  Smithers  &  Sons. 

2nd.  They  find  that  George  T.  Smithers,  one  of  the 
executors  of  said  estate,  owes  the  estate  of  George  Smithers, 
deceased,  the  sum  of  ($5,612.31)  five  thousand  six  hundred  and 
twelve  dollars  and  thirty-one  cents,  the  same  being  due  in 
cash  as  follows : — $3,651.14  on  the  30th  day  of  June,  1870, 
being  balance  of  partnership  accounts  ;  $279.20  received  from 
Mr.  Shannon  for  account  of  Cassidy*s  estate,  on  SOth  day  of 
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December,  1871  ;  also,  the  sum  of  $32  received  for  a  horse  and 
sleigh,  and  $1,650  on  the  10th  day  of  June,  1872. 

They  also  find  that  ihe  said  Qeorge  Sraithers  is  indebted 
to  the  said  Maria  Smithers  in  the  sum  of  $1,990.36,  being  for 
rents  due  to  30th  day  of  June,  1874,  and  interest  on  $1,650  to 
Baid  date." 

From  this  decree  the  executor  appealed,  on  tlie  following 
grounds  :— 

L  Because  it  does  not  appear,  from  the  terms  of  the 
submission  and  award  referred  to  in  .said  decree,  that  the 
Appellant's  Account  against  the  estate  of  George  Smithers,  for 
payments  as  executor  of  «aid  •estate^  were  taken  into 
consideration  in  said  awards 

2.  Because,  by  the  terms  of  said  award,  it  is  clear  that  the 
Account  of  appellant  against  the  estate  was  not  taken  into 
consideration  and  awarded  on  by  the  arbitrators  in  their  said 
Award. 

3.  Because  it  is.  not  competent  to  explain,  alter  or  vary 
the  terms  of  the  award  by  parol  evidence,  and  it  is  clear  from 
said  award,  without  anj'  such  parol  evidence,  that  the  account 
of  appellant  against  the  estate  of  George  Smithers  was  not 
con.sidered  by  the  arbitrators  in  making  such  award. 

4j.  Because  the  evidence  produced  in  said  Probate  Court 
shews  conclusively  that  the  account  was  not  taken  into 
consideration  by  said  arbitrators  in  making  said  award. 

5.  Because  said  decree  is  against  evidence. 

6.  Because  said  decree  is  contrary  to  law. 

7.  Because  the  legatees  and  hcirs^at-law  of  the  said 
Oeorge  Smithers,  deceased,  not  being  parties  to  the  submission 
•on  which  said  award  is  based,  the  award  is  not  binding  oq 
them  and  the  surviving  executor. 

8.  Because  the  said  appellant  is  not  bound  by  the  said 
submission  and  award  as  regards  his  partial  or  final  accounts 
in  the  settlement  of  the  estate  of  George  Smithers,  deceased. 

9.  Because  the  said  submission  is  only  between  the 
co-executors  of  the  said  George  Smithers*  estate,  and  said 
arbitrators  had  no  power  thereunder  to  settle  the  accounts 
between  one  cxectitor  and   the   estate   of   the   said  George 
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Smithers,  or  the  legatees  under  his  will,  and  the  appellant  is 
not  bound  thereby. 

10.  Because  the  decree  is  not  final  and  eonclusive,  and 
does  not  dispose  of  the  question  in  dispute  before  the  Judge. 

Ritchie,  Q.  C,  in  support  of  appeal. — ^The  award  ahoald  not 
have  been  introduced  below,  nor  should  evidence  have  been 
admitted  to  explain  it.  The  award  was  not  binding,  as  we 
were  bound  to  account  full}',  irrespective  af  it,  5  El.  <t  jBI, 
447.  (Meagher,  Q.  (7.— That  point  was  not  taken  below.) 
The  award  would  not  have  been  binding  against  the  legatees, 
and  cannot,  therefore,  be  evidence  for  them.  There  is  no  pre- 
tence that  any  credit  of  S4,.000  was  given.  It  is  apparent,  on 
the  face  of  the  award,  that  that  amount  was  not  credited. 

Attorney-General,  and  Meagher,  contra. — Evidence  was  not 
admissible  to  vary  the  award,  but  it  was  perfectly  competent  to 
introduce  evidence  to  shew  the  surrounding  circumstances  when 
the  arbitrators  made  their  award.  The  general  principle  is  clearly 
put  in  1  Kerr,  207.  Extrinsic  evidence  was  there  received  to 
shew  the  circumstances  under  which  a  statute  creating  a  trust 
was  passed.  1  M.  dk  K.,  602  ;  9  C7.  cfc  F,,  556  ;  5  ^.  <fr  3/.,  524 ; 
S  M.  Jk  G.,  452 ;  6  M.  Jk  W.,  368.  As  to  admissibility  of 
evidence  of  the  arbitrators,  L.  R,,  S  Exch.,  324  ;L  R.,S  House 
of  Lords,  437.  The  arbitrator  may  be  examined  as  to  what 
he  took  into  consideration.  No  exception  was  taken  to  the 
evidence  now  sought  to  be  excluded.  L.  R.,  6  Eq.,  429. 
Evidence  is  admissible  to  show  a  mistake  in  an  award. 
X.  R.,  10  C.  P.,  388.  The  evidence  given  below  was  only 
cumulative,  and  we  are  entitled  to  uphold  the  judgment 
independently  of  the  evidence  so  received,  on  the  submission. 
The  executor  has  invoked  the  award  to  establish  a  balance,  which 
is  the  starting-point  of  his  account,and  bow  is  it  possible  for  him 
now  to  say  that  it  is  not  binding,  and  should  not  have  been 
received.  The  award  is  the  basis  of  bis  whole  account,  and 
the  only  question  was  whether  he  was  entitled  to  reduce  that 
by  certain  amounts  which  we  said  were  included  in  the 
submission.  He  had  carried  on  the  business  for  six  years 
without  making  up  any  inventory.  He  could  not  get  on 
without  the  award.  His  account  could  not  have  been  passed. 
The  estate  consisted  of  a  share  of  the  business  and  a  lot  of 
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real  estate,  of  which  the  net  income  was  to  go  to  the  wife 
for  life.  The  executors  acoount  for  $4,000  may  have  been 
allowed  out  of  th«  in<:ofne  of  the  estate,  and  out  of  the  interest 
of  the  father  in  the  business,  or  may  have  been  disallowed 
altogether,  In^ither  case  the  executor  is  bound.  The  case  cited 
from  S  El.  A  BL^  447,  has  no  application  to  the  present 
There  the  parties  to  the  award  w-ere  not  parties  to  the  suit, 
and  the  decision  proceeded  entirely  on  that  ground.  Rvsaell 
on  Awards,  534 ;  Ritchie's  Equity  Dec,  162.  The  Court  will 
not  consider  other  grounds  of  appeal  than  those  filed.  The 
Judge  below  has  found  that  the  executor  was  bound  by  that 
award  Nothing  was  before  the  Court  except  our  contention 
that  Mr.Smithers  was  bound  by  that  award.  (M€DonjlLD,C.J. 
— The  award  binds  him  as  between  himself  and  his  mother, 
the  parties  to  the  award,  but  not  as  respects  the  rights  and 
elaims  of  other  people.)  His  position  is  that  he  seeks  to  bind 
other  parties  by  the  award,  and  to  refuse  to  be  bound  by  it 
himself. 

Meagher, — The  arbitrators  found  that  George  Smithers 
owed  the  estate  $5,612.34,  of  which  they  give  the  items. 
This  award  was  binding  upon  the  executors.  16  Grant,  331. 
In  his  account  fae  starts  with  giving  the  estate  credit  for  the 
amount  found  by  the  arbitrators,  and  then,  on  the  debit  side, 
all  the  amounts  he  had  ever  paid  out,  including  sums  comprised 
in  the  award.  I  contended  that  the  award  should  be  held 
conclusive,  or  else  should  be  al«andoned  altogether,  and  the 
accounts  in  detail  gone  into  on  both  sides.  This  proposal  was 
repudiated,  and  the  Judge,  at  the  instance  of  the  counsel  for 
George  Smithers,  insisted  that  *w'e  should  commence  with  the 
award.  (The  OoUKT. — ^The  ca«e  in  Gixint  decides  that,  as 
between  the  executom,  the  award  is  final.  The  executor 
himself,  who  is  a  party,  itj  bouml  by  it,  but  the  beneficiaries 
may  claim  mote  from  the«i  than  the  aniount  awarded,  and 
the  executor  who  was  a  paity  to  that  award  may  be  liable  to 
the  beneficiaries  if  tlie  amount  was  too  small.)  The  very 
thingwea.sk  is  that  the  award  should  be  held  to  bind  the 
executor,  George  Smithers,  The  arbitrators  must  be  held  to 
have  done  their  duty,  and  <lecided  the  matters  before  them. 
The  very  amount  claimed  by  Smithers  was  included  in  the 
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submission  and  the  award.  The  Judge  has  cleaiTy  found 
that  it  was  included  in  the  award,  and  the  evfdenee  bears  hin> 
out  in  coming  to  that  conclusion.  It  was  the  duty  of  the- 
arbitratoi-s  to  ccnsider  that  matter,  and  the  Court  will  not 
presume  that  they  did  not.  If  the  arbitrators  were  violating 
their  duty,  they  should  have  applied  to  revoke  the  submission^ 
e  ExcK  344. 

AitoTney-Geneval, — The  reference  here  took  pfeee  six  years 
after  the  father  s  death.  It  is  perfectly  possible,,  then,  for  the 
$3,654  in  the  award  ta  represent  the  result  of  an  accounting 
in  which  the  share  of  the  business  and  the  amount 
disbursed  were  offset  to  rents,  etc.,  received  for  estate 
property.  It  is  not  our  business,  however,  to  prove  that  this 
dispute  was  considered  by  the  arbitrators)  or  to  shew 
how  it  can  have  been  included.  It  is  enough  for  us  that  it 
was  inckded  in  the  submission.  The  phrase  used  by  George 
Smithers  that  the  amount  was  not  in  dispute  before  the 
arbitrators  does  not  mean  that  they  did  not  consider  it,  but 
that  the  figures  were  not  disputed.  He  says  the  same  of  items 
that  are  distinctly  allbwed  by  the  arbitrators.  It  is  immaterial' 
to  us  whether  the  award  is  against  George  Smithers  as  an 
executor  or  as  a  debtor  of  the  estate.  Rwssdton  Awards,  110; 
There  is  not  one  tittle  of  evidence  for  the  85,000  of  disburse- 
ments claimed.  2  B.  <k  Ad„  925.  We  say  that  Smithers  is 
estopped  from  setting  up  that  the  award  is  inconcFusfve,  and' 
further,  that  he  cannpt,  after  setting  up  the  amount  himselfr 
say  that  it  is  not  binding  on  him.  Again,  it  is  cfear,  on  the 
evidence,  that  these  disbursements  were  considered  in  the 
award,  and  it  is  of  no  consequence  whether  this  decision  of  the 
arbitrators  was  right  or  wrong,  or  even  inequitable. 

Meagher^ — It  is  open  to  us  to  shew  that  there  was  a  parol 
SJibraission  outside  of  the  written  submission.  We  could  give 
evidence  to  show  what  was-  before  the  arbitratoBs,  i.  R.  3  JSx.^ 
344. 

Ritchie,  Q.  C,,.  in  reply. — ^The  property  was  held  jointly  by 
the  executor  and  executrix  during  the  life  of  the  latter.  No- 
inventory  was  filed  at  the  proper  time,  but  an  inventory  was 
finally  filed,  with  which  all  parties  must  be  presumed  to  be 
satisfied,  because  no  objection,  was  made    The  executor  must 
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account  for  everything  included  in  this  inventoTy,  and  be 
charged  with  the  inventory  value,  unless  he  proves  it  to  be 
less.  In  regard  to  the  award,  to  be  binding  between  parties  it 
must  be  mutual.  The  present  case  in  this  respect  is  clearly 
within  the  case  in  6  El.  <b  BL,  and  nothing  has  been  shewn  to 
the  contrary.  We  don't  want  the  award.  All  we  desire  is  to 
settle  the  estate  in  the  ordinary  way,  accounting  for  every 
item  in  the  inventory.     Russell  on  Awards,  532. 

James,  J.,  (November  9th,  1882,)  delivered  the  judgment 
of  the  Court : — 

This  is  an  appeal  from  the  final  decree  of  W.  Sutherland, 
Esq.,  late  Judge  of  Probate  for  the  County  of  Halifax.  The 
circumstances  are  succinctly  stated  in  the  decree  as  follows : — 

"  The  surviving  executor  of  this  estate,  having  obtained  and 
published  a  citation  calling  upon  those  interested  in  the 
settlement  to  attend  this  Court  for  the  purpose  of  examining 
the  accounts  and  vouchers  of  the  executor,  a  preliminary 
question  has  arisen  as  to  whether  the  accounts  and  all  matters 
connected  with  this  estate  had  been  finally  adjusted,  decided 
and  settled  by  certain  arbitrators,  who  had  been  appointed  to 
settle  all  disputes  regarding  the  estate  of  George  Smithers,  up* 
to  15th  July,  1874.  It  appears  by  the  evidence  that  the 
testator,  George  Smithers,  departed  this  life  in  the  year  1868, 
having,  by  his  last  will,  left  his  M'ife,  Maria  Smithers,  the 
executrix,  and  George  T.  Smithers,  one  of  his  sons,  executor, 
and  bequeathed  the  interest  arising  from  his  property  to  his 
wife  during  her  life.  The  executor,  George  T.  Smithers,  and 
his  brother,  William  J.  Smithers,  had  been  partners  with  the 
testator,  George  Smithei-s,  and  disputes  had  arisen  between 
the  mother,  the  executrix,  and  the  son,  George  T.  Smithers, 
respecting  the  affairs  of  the  estate,  and  it  had  been  mutually 
agreed  that  all  matters  in  difference  relative  to  the  business  of 
the  estate  should  be  left  to  reference,  and  on  the  10th  day  of 
June,  1874,  articles  of  agreement  were  entered  into  and 
executed  between  Maria  Smithers,  executrix  of  the  estate  of 
George  Smithers,  painter,  of  the  one  part,  and  George  T. 
Smithers,  executor  of  the  said  estate,  of  the  other  part,  in 
which  it  was  recited  thai '  differences  have  arisen  between  the 
eaid  parties  in   reference   to  the  estate  of  the  late  George 


Digitized  by  VjOOQIC  --* 


312  In    Re    ESTATE    OF    SMITHERS. 

Smithers,  which  differences  they  are  willing  to  leave  to  the 
arbitrament  of  John  D.  Nash  and  Edward  J.  Lordly.  Now, 
for  the  final  ending  of  all  such  questions  and  disputes,  it  is 
agreed  that  the  matters  in  difference  in  reference  to  the  estate 
of  the  late  George  Smithers,and  to  the  interests  of  the  parties 
therein,  and  to  the  business  transactions  connected  therewith, 
or  arising  out  of  the  same,  and  all  matters  and  things  belonging 
thereto,  shall  be  and  are  referred  to  the  award,  order  and  final 
determination  of  John  D.  Nash  and  Edward  J.  Lordly,  whose 
award,  if  made  in  writing,  shall  be  final,  binding  and  conclusive 
on  all  parties  ;  and  in  case  the  said  John  D.  Nash  and  Eklward 
J.  Lordly  shall  not  agree  upon  the  said  award,  it  shall  be 
lawful  to  appoint  Edward  C.  Twining  to  be  umpire/  The 
evidence  produced  to  this  Court  shews  that  the  arbitrators 
met  and  entered  upon  their  duties ;  that  all  the  arbitrators, 
including  Mr.  Twining,  heard  the  matters  in  dispute,  which 
were  submitted  to  the  referees.  A  number  of  witnesses  were 
called  and  examined  before  the  arbitrators.  It  is  contended 
on  the  one  side  that  all  questions  respecting  the  estate  were 
submitted  to  the  arbitrators,  and  they  had  the  materials,  by 
means  of  the  accounts  produced  before  them,  to  finally 
Uetermine  all  matters  relative  to  the  estate  ;  and  on  the  other 
side  it  is  contended  that  only  some  of  the  matters  in  diflference 
were  determined  ;  that  certain  sums  of  money  for  commission, 
four  per  cent,  on  collection  of  partnership  debts  due  to  the 
estate,  one  thousand  dollars  for  stock  over-rated,  and  some  few 
other  charges  were  not  considered  by  the  arbitrators,  but  were 
rejected  ;  in  other  words,  that  the  arbitrators  did  not  perform 
their  duties.  Let  us  look  at  the  testimony,  and  see  which  of 
these  two  allegations  is  borne  out.  The  opinion  to  be  arrived 
at  is  so  important  that  I  have  carefully  examined  the  evidence 
to  be  convinced  that  I  have  not  formed  an  unguarded  decision.'' 

After  examining  the  evidence,  of  which  he  gives  full 
extracts,  he  arrives  at  the  following  conclusion  : — 

"  I  do  not  entertain  a  doubt  that  all  the  questions  connected 
with  the  executors'  accounts  wore  before  the  arbitrators  for 
their  consideration,  and  if  they  did  not  consider  them  or 
deliberate  upon  them,  they  failed  to  perform  their  duty.  Mr. 
George  T.  Smithers  declares  that  he  made  his  claim  for  the 
one  thousand  dollars,  and  for  the  four  per  cent,  commissions. 
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and  for  those  charges  which  he  has  mentioned.  The  accounts 
and  vouchers,  and  all  other  materials  necessary  to  make  up  an 
award,  were  produced  and  handed  to  the  arbitrators,  and  if 
they  omitted  any  item,  or  did  not  determine  upon  any  matter, 
it  was  not  from  want  of  the  requisite  information." 

He  then  proceeds  to  discuss  the  law,  and  after  citing  and 
extracting  from  several  cases,  states  the  result  as  follows : — 

"  I  think  that  the  authorities  warrant  the  conclusion  that 
if  all  matters  in  dispute  are  submitted  to  arbitrators  under 
reference  to  determine  all  such  matters  in  dispute,  any  award 
they  may  render,  though  they  may  misapprehend  the  law  and 
the  facts,  is  binding  and  conclusive."  And  after  giving  the 
substance  of  the  award,  he  concludes  as  follows :  "  In  my 
apprehension,  this  award  is  clear  and  decisive,  and  disposes  of 
all  matters  respecting  the  accounts  and  dealings  with  Greorge 
T.  Smithers,  up  to  the  period  of  making  the  award,  or  up  to 
the  time  when  the  balance  is  stated  in  Book  B,  being  the  15th 
July,  1874.  I  decree  that  the  balance,  as  it  appears  at  that 
date,  with  the  addition  in  pencil  in  that  book,  amounting  to 
$274.10,  making  in  the  whole  $5,338.39,  be  the  amount  of 
charge  made  against  George  T.  Smithers  up  to  15th  July,  1874." 

The  learned  Judge  thus  decided  that  the  surviving  executor 
was  so  completely  estopped  by  the  award  that  he  could  not  be 
allowed,  in  the  settlement  of  the  estate,  to  shf^w  that  the 
arbitrators  committed  any  error  of  law  or  of  judgment  or  that 
the  case  was  not  fully  before  them  in  such  a  way  as  to  amount 
to  a  settlement  of  the  whole  estate,  or  any  other  material  fact 
aftecting  the  ultimate  result  He  decided  this,  and  made  a 
final  decree,  settling  the  estate  upon  the  preliminary  objection ; 
completely  shutting  out  the  consideration  of  the  evidence  on 
the  part  of  the  executor.  It  is  not  neceasary  for  me  to  criticise 
the  learned  Judge's  statements,  either  of  the  evidence  or  the 
law,  which  I  have  given  in  his  own  words,  and,  I  have  no 
doubt,  are  correct  as  far  as  they  go.  But  he  has  omitted 
reference  to  one  very  important  fact,  and  that  is  that  the 
reference  and  award,  by  which  the  executor  has  been  held  to 
be  estopped,  are  not  between  the  same  persons  who  are  parties 
to  the  investigation  for  the  settlement  of  the  estate  attempted 
to  be  held  before  him.  The  submission  recited  that  differences 
had  arisen  between  George  T.  Smithers,  executor,  and  Maria 
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Smithers,  widow  and  executrix  of  George  Smithers,  in  reference 
to  the  estate,  and  these  differences,  and  these  only,  the 
arbitrators  were  called  upon  to  decide.  Other  parties  were 
interested  in  the  estate.  For  instance,  the  will  shews  that  after 
his  wife's  death,  the  property  was  to  be  divided  among  his 
children  ;  and  the  evidence  shews  that  there  were  creditors. 
These  were  not  represented  or  even  mentioned  in  the 
submission  or  award,  as  they  would  have  been  had  it  been 
intended  that  the  award  should  be  in  lieu  of  the  settlement 
expressly  provided  by  law  in  section  55,  chapter  93,  of  the 
Revised  Statutes.  This  enactment  provides  that  the  executor, 
shall  cite  the  "creditors,  legatees  and  next  of  kin,"  any  of 
whom  can  compel  him  to  take  out  the  citation,  and  proceed 
to  the  settlement  of  the  estate,  and  no  previous  arrangement 
of  the  executors  between  themselves,  friendly  or  otherwise, 
however  full  and  explicit,  can  relieve  the  executor  from  this 
obligation,  or  take  away  the  right  of  the  "  creditor,  legatee,  or 
next  of  kin  "  to  demand  an  independent  investigation.  It  is 
unnecessary  to  decide  whether,  had  the  executrix  survived, 
and  had  further  disputes  arisen  between  the  same  parties, 
either  of  them  would  have  been  estopped  by  the  submission 
or  award  ;  but  we  cannot  but  hold  that  an  arrangement, 
whether  intended  as  a  general  and  final  settlement  of  the 
estate,  or  as  a  mere  temporary  arrangement  between  two  of 
the  parties  interested,  (and  certainly  it  does  not  appear  to  have 
been  of  the  former  character,)  cannot  be  of  any  avail  as 
between  the  surviving  executor  and  third  parties,  of  whom 
the  executrix  is  not  even  one,  as  she  was  not  living  when  the 
decree  was  made.  We  think  the  learned  Judge  should  have 
overruled  the  preliminary  objection,  and  decided  upon  the 
evidence  submitted  to  him,  independently  of  the  submission 
and  award.  And  as  he  has  not  done  so,  we  do  not  think  the 
intention  of  the  law  has  been  fulfilled,  and  the  decree 
must  be  quashed,  with  costs. 
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McRAE   V.   DUNLOP. 

Before  McDonald,  C.  J.,  and  Jambs  and  Riobt,  J  J. 

(Decided  November  9th,  1888.) 

Measure  of  damages  in  action  for  Escape. 

Is  an  aesesnnent  of  damages  after  default  fn  an  action  agfafnst  a  sheriff  for  an  escape,  the- 
Coroner  directed  the  Jury  that  If  the  debtor  had  been  allowed  to  escai  e  through  any  nejflijrence 
in  takinfl^  the  proper  precaution*  to  prevent  such  on  his  part,  thej  were  bound  to  find  the 
full  amount,  **  or  at  lea£t  heavier  damages." 

Held^  That  this  was  a  misdirection,  the  pn^r  measure  of  damages  being  the  pectmiary 
x'alue  of  the  custody  at  the  moment  of  eseape. 

This  was  an  action  on  the  case  against  the  Sheriff  of 
Victoria  County,  for  the  escape  of  an  alleged  debtor 
arrested  under  a  writ  of  capias.  Defendant  suffered 
default,  and  damages  were  assessed  before  a  coroner  and  jury 
at  the  full  amount  of  the  judgment  debt  and  costs.  The 
cause  came  on  for  argument  on  a  rule  nisi  granted  by 
the  full  Court  to  set  aside  the  finding  of  the  jury  and  grant  a 
new  assessment  before  a  Judge  of  the  Supreme  Court.  The 
main  grounds  on  which  the  finding  was  attacked  in  the  rule 
were  disqualification  on  the  part  of  a  juror,  the  charge 
given  by  the  coroner  to  the  jury,  and  excessive  and  illegal 
damages.  Affidavit  was  made  by  the  defendant  and  his 
attorney  that  one  of  the  jurors,  previous  to  the  assessment  of 
damages,  had  expressed  the  opinion  that  the  sheriff  should  be 
taught  a  lesson,  and  that  this  fact  was  brought  to  the  notice 
of  the  coroner,  who,  notwithstanding,  permitted  the  juryman 
to  serve.  The  coroner  charged  the  jury  that  if  they  came  to 
the  conclusion  that  the  sheriff  allowed  Morrison  (the  debtor)  to 
escape  through  any  negligence  in  taking  the  proper  precautions 
to  prevent  such  on  his  part,  they  were  bound  to  find  the  full 
amount,  or,  at  least,  heavier  damages  ;  that  if  the  escape  had 
been  accidental,  they  should  find  some  damages.  They  were 
bound,  as  the  defendant  rendered  himself  liable  by  his  suffering 
judgment  to  pass  against  him  by  default. 

Ritchie,  Q.  C,  in  support  of  rule. — One  juryman,  before 
the  hearing,  expressed  a  strong  opinion  that  the  sheriff  should 
be  taught  a  lessson.  The  man  sat  on  the  jury,  though  objected 
to.     We    could    not    strike    him    off.     The    minutes    were 
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imperfectly  and  improperly  taken  by  the  coroner.  There  is 
no  evidence,  even  on  the  minutes  as  they  stand,  of  actual 
damage.     There  is  no  evidence  of  a  debt. 

Alexander  McDonald^  contra,  reads  affidavits  in  reply. 

McDonald,  C.  J. — The  coronor's  own  affidavit  explains 
his  charge  reported  in  his  minutes,  and  shews  that  he 
mis-directed  the  jury  in  telling  them  they  might  find  for  the 
"  full  amount  or  for,  heavier  damages.*'  The  statute  says  the 
damages  shall  not  exceed  the  amount  in  the  execution.    • 

RiGBY,  J. — The  coroner  has  evidently,  from  your  affidavits, 
not  pointed  out  to  the  jury  the  distinction  between  negligence 
and  gross  negligence. 

McDonald,  C.  J. — The  only  evidence  of  negligence  is  that 
the  sheriff  took  a  guarantee,  instead  of  allowing  the  prisoner 
jail  limits  on  the  usual  bonds. 

A,  McDonald  continues. — When  the  sheriff  allows  his 
prisoner  to  go  outside  the  jail  walls,  and  to  have  the  range  of 
jail  limits,  it  is  at  his  peril ;  it  is  his  place  to  secure  himself. 
If  his  prisoner  escapes,  he  is  liable  for  gross  negligence,  or 
connivance.  The  plaintiff  has  nothing  to  do  with  the  security 
taken  by  the  sheriff,  and  can  take  no  assignment  of  it.  No 
objection  was  taken  to  the  alleged  mis-direction  at  the  trial. 
6  Taunton,  337  \7  M.&  TT.,  102.  In  fact,  the  evidence  shews 
that  the  points  relied  upon  for  mis-direction  were  waived  at 
the  trial,  when  the  counsel  agreed  upon  the  issue  to  be 
submitted  to  the  jury.  4  ^*  -B.,  611.  We  have  proved  that 
the  prisoner  had  personal  property.  The  sheriff  admits,  in 
his  return  to  the  capias,  that  he  took  security  when  he  allowed 
the  prisoner  jail  limits. 

Tupper  follows. — Where  proceedings  before  a  sheriff's 
or  coroner's  jury  are  attacked,  the  motion  should  be  to  set 
aside  the  writ  of  inquiry,  and  that  motion  cannot  be  made  till 
the  writ  is  rctuiyied.  The  rule  nisi  here  asks  for  an  order  for 
an  assessment  before  a  Judge  ;  the  assessment  before  a  Judge 
or  the  Court,  provided  by  section  72  of  chapter  94?  Retdsed 
Statutes  is  only  in  cases  of  debt.  In  Fisher's  Digest,  under 
head,  "  Writ  of  Inquiry,"  the  cases  shew  that  verdicts  of 
sheriffs  juries  are  set  aside  in  this  way,  by  moving  to  set 
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aside  the  inquisition  itself.  See  10  Moore,  106.  This  case 
shews,  at  the  same  time,  that  what  happened  before  the 
Court  can  only  be  shewn  by  aflSdavit ;  the  sheriflfs  minutes 
must  be  verified  by  affidavit.  The  minutes  brought  here  by 
the  other  side  are  not  only  not  verified,  but  contradicted  by 
affidavit.  Cites  S  T.  22.,  301,  where  the  motion  was  to  set 
aside  the  writ.  The  defendant  has  admitted,  by  his  default, 
all  the  allegations  in  plaintifi"s.  declaration.  One  of  the 
necessary  allegations  in  the  action  is  the  amount  of  the  debt. 
It  is  for  the  defendant  to  give  proof  diminishing  the  damages, 
and  he  can  only  do  that  under  plea.  That  the  allegation  of 
the  debt  is  material  is  shewn  in  Ghitty  on  Pleadings,  650, 
where  a  plea  is  given  raising  an  issue  upon  it.  The  shadowy 
evidence  of  the  debtor's  insolvency,  which  is  contradicted, 
cannot  affect  the  damages.  6  D,  &  R,,  276 ;  8  Bowl,  P.  (7., 
735  \  1  B.&  P.,  368  \  16  M.&  Tf  .,  346.  In-  the  last  case  an 
inquisition  had  been  held  before  a  Judge,  and  the  question  was 
raised  whether  the  verdict  could  be  set  aside  for  mis-direction. 
It  was  held  doubtful  whether  the  direction  of  the  Sheriff  was 
a  matter  for  review.  To  set  the  finding  aside  on  the  ground 
that  the  damages  are  excessive,  it  must  be  shewn  that  they 
are  inordinate,  or  that  the  jury  have  been  actuated  by 
improper  motives,  or  have  proceeded  on  a  wrong  principle. 
Hilliard  on  New  JViaZ«,p.  381,  section  173  ;  also  section  179. 

Ritchie,  Q.  C,  in  reply. — There  is  an  essential  difference 
between  damages  for  an  escape  from  arrest  under  final  process 
and  under  mesne  process.  Our  statute  limits  the  damages  for 
an  escape  under  final  process.  The  agreement  between  the 
counsel  as  to  the  issue  was  simply  to  submit  the  question  of 
the  manner  of  the  escape.  Even  before  our  statute,  the 
plaintiff*  never  was  allowed  to  recover  the  tuU  amount  of  the 
debt  for  an  escape  under  meone  process.  2  B.  dk  Aid.,  64. 
The  sheriff  could  not  be  in  a  worse  position  than  the  bail 
would  be.  Under  an  execution,  plaintiff"  has  the  body  for  the 
debt ;  under  a  capias  he  has  it  merely  to  be  produced  when 
judgment  is  entered.  1  M.  &  W.,  704  \  4,  M.  ds  W,,  14to\ 
11  C.  B,,  371.  As  to  mis-direction  of  the  sherifiT  being  a  ground 
for  setting  aside  the  verdict,  see  9  DowL,  143.  This 
inquisition  can  be  sent  to    a    Judge  at  nm  priua.    See 
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Tidd'a  Practice,  487,  575.  The  authorities  cited  on  the  other 
side  to  shew  that  we  have  not  taken  the  right  proceedings 
shew  that  the  rule  is  to  set  aside  the  inquisition,  that  is,  the 
proceedings  under  the  writ,  which  is  precisely  what  our  rule 
does.  It  orders  "  that  the  verdict  or  finding  of  the  jury  under 
the  writ  of  inquiry,  *  ♦  *  the  returns  thereto,  and  all 
proceedings  thereon,  be  set  aside,"  &c.  The  writ  could  not  be 
set  aside,  as  it  is  perfectly  regular.  It  does  not  require  to  be 
set  aside  to  issue  a  new  writ,  as  it  has  been  returned,  according 
to  law,  ten  days  after  the  assessment,  and  has  expired.  An 
execution  returned  does  not  need  to  be  set  aside  to  issue 
another. 

McDonald,  C.  J.,  (November  9th,  1882,)  delivered  judg- 
ment as  follows : — 

This  is  a  rule  nisi  to  set  aside  an  inquisition  of  damages 
taken  before  a  coroner  for  the  County  of  Victoria,  in  an  action 
against  the  sheriff  of  that  county  for  the  escape  from  his 
custody  of  a  party  arrested  on  a  writ  of  capias  issued  out  of 
the  Supreme  Court.  The  rule  was  taken  on  several  grounds, 
alleging  various  irregularities  in  the  proceedings,  but  from  the 
view  I  take  of  the  case,  it  is  only  necessary  to  refer  to  that  of 
mis-direction  to  the  jury  by  the  presiding  coroner  on  a  point 
of  law.  The  coroner  reports  his  charge  to  the  jury  to  have 
been  in  these  words: — "  The  Court  addressed  the  jury,  saying 
that,  after  the  addresses  to  which  they  had  just  listened, 
anything  that  he  could  say  would  not  make  the  matter 
clearer,  or  enable  them  the  easier  to  find  a  verdict ;  the  issue 
was  as  left  to  them  by  both  the  attorneys  ;  if  they  came  to  the 
conclusion  that  the  sheriff  allowed  Mr.  Morrison  to  escape 
through  any  negligence  *  in  taking  the  proper  precautions  to 
prevent  such  on  his  part,  they  were  bound  to  find  the  full 
amount,  or,  at  least,  heavier  damages  ;  that  if  the  escape  had 
been  accidental,  to  find  some  damages.  They  were  bound,  as 
the  defendant  rendered  himself  liable  by  his  suffering 
judgment  to  pass  against  him  by  default/'  tinder  these 
instructions,  the  jury  found  for  the  full  amount  of  the  judgment 
entered  by  default  in  the  original  cause.  It  is  not  so 
surprising  that  the  coroner,  who  is  not  a  lawyer,  should  have 
misapprehended  the  law,  as  that  the  counsel  engaged  should 
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have  failed  to  suggest  to  him  the  principles  which  should 
govern  his  directions  to  the  jury.  As  it  is,  there  can  be  no 
doubt  that  the  verdict  was  the  result  of  misapprehension  on 
the  part  of  the  coroner,  and,  consequently,  misdirection  of  the 
jury  by  him. 

In  actions  of  this  kind,  the  true  measure  of  damages  is 
the  value  of  the  custody  of  the  debtor  at  the  moment  of  the 
escape,  and  no  deduction  ought  to  be  made  on  account  of 
,  anything  which  the  plaintiff  might  have  obtained  by  diligence 
after  the  escape.  Arden  v..  Goodacre,  11  C.  B.,  371 ;  Hemming 
v.  Hale,  7  C.  B.,  N.  S.,  487.  The  detention  of  the  body  of  a 
debtor  is  a  remedy  of  a  peculiar  nature.  The  debtor's  body 
itbclf  is  of  no  value  to  the  creditor,  and  it  is  only  as  a  means  of 
putting  pressure  on  the  debtor  that  his  arrest  is  of  any  avail. 
The  measure  of  damages  is  stated  in  Arden  v.  Ooodacre  to  be 
the  value  of  the  custody  of  the  debtor  at  the  time  of  the 
escape.  That  value  can  only  be  estimated  by  seeing  what  the 
value  of  the  effect  of  the  pressure  is  likely  to  be."  McRae  v. 
Clarke,  L.  R,  1  C.  P.,  403.  Smith,  J.,  in  the  same  case,  said  : 
"  The  value  of  the  .custody  of  the  debtor  depends  upon  the 
probability  there  is  that  the  creditor  will  obtain  payment  of 
his  debt  by  means  of  it."  The  case  was  not  put  to  the  jury 
in  this  light,  but,  on  the  contrary,  they  were  instructed  that 
if  negligence  appeared  on  the  part  of  the  sheriff,  he  would  be 
liable  for  the  full  amount  of  the  debt  for  which  the  party  was 
arrested,  and  there  is  therefore  clear  mis-direction  by  the 
coroner.  The  inquisition  will  be  set  aside  for  mis-direction 
of  the  sheriff,  or  where  the  sheriff  or  jury  have  been  mistaken 
in  point  of  law.    8  D.  <S;  R,  69  ;  Tidd'a  Practice,  582. 

Since  writing  the  above  a  case  in  point  has  been 
decided  in  Queen's  Bench  Division  on  the  26th  January  last, 
and  reported  in  the  weekly  notes  to  Law  Reports,  I  refer 
to  the  case  of  WigseU  and  others  v.  The  Corporation  of  the 
School  for  the  Indigent  Blind,  which  is  reported  as  follows: 

Damages  for  breach  of  contract — Cost  of  perfoi^niance  not 
the  measure  of.  Eule  to  set  aside  the  assessment  of  damages 
upon  a  writ  of  inquiry  on  the  ground  that  the  damages  were 
excessive,  and  that  the  under-sheriff  mis-directed  the  jury. 
The  action  was  for  breach  of  a  covenant  by  the  lessees  of" 
certain  land  to  enclose  the  same  from  adjoining  lands  of  the 
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lessor  by  a  wall.  It  appeared  probable  tbat,  as  matters  had 
turned  out,  the  erection  of  the  wall  would  not  have  increased 
the  value  of  the  adjoining  land  of  the  lessor  to  anything  like 
the  amount  which  it  would  have  cost  to  build  the  wall.  The 
under-sheriff  allowed  the  amount  that  it  would  cost  to  erect  a 
wall  in  conformity  with  the  covenant  to  be  considered  by  the 
jury  as  one  of  the  heads  of  damage 'for  breach  of  the  covenant 

Willis,  Q.  C,  and  F.  Turner,  for  the  plaintiflFs,  shewed 
cause. 

Crump,  for  the  defendants,  supported  the  rule.  Cur  adv. 
wit 

January  26th,  the  Court,  (Field  and  Cave,  JJ.,)  held  that 
the  rule  must  be  made  absolute,  on  the  ground  that  the  true 
test  of  the  damages  for  the  breach  of  the  covenant  was  the 
pecuniary  amount  of  the  difference  between  the  position  of 
the  plaintiff  upon  the  breach  of  the  covenant  and  that  which 
it  would  have  been  if  the  covenant  had  been  performed,  and 
that  under  the  circumstances  the  cost  of  building  the  wall 
was  not  a  correct  test  of  the  damages.     Rule  absolute. 

Mr.  Tupper,  at  the  argument,  took  the  ground  that  the 
defendant  should  have  attacked  the  writ,  and  not  the  verdict 
or  inquisition.  The  rule  ni&i  is  that  **  the  verdict  or  finding 
of  the  jury,  under  the  writ  of  inquiry,  etc,  be  set  aside."  In 
the  case  above  cited,  the  rule  was  to  set  aside  the  assessment 
of  damages  upon  a  writ  of  inquiry,  etc.,"  words  certainly  not 
more  explicit  than  those  used  in  the  rule  before  the  Court, 
yet  they  were  held  sufficient.  I  am  of  opinion  that  the  rule 
nisi  to  set  aside  the  inquisition  should  be  made  absolute,  with 
costs. 

RiGBY,  J. — I  concur  with  the  Chief  Justice  that  the 
assessment  of  damages  in  this  case  should  be  set  aside,  on  the 
ground  of  misdirection  by  the  coroner.  On  the  argument  it 
was  contended  by  plaintiff's  counsel  that,  even  if  there  was 
mis-direction,  it  could  not  be  taken  advantage  of  to  set  aside 
the  assessment,  as  the  direction  of  the  coroner  was  in  accordance 
with  the  law  as  agreed  to  and  laid  down  by  the  counsel  of  both 
parties  at  the  inquiry.  But  Mr.  John  A.  McDonald,  in  his 
affidavit,  states  that  Mr.  Haliburton,  in  addressing  the  jury, 
referred  to  the  11th  section  of  chapter  17  of  the  Rt^nsed 
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Statutes,  and  said  to  the  jury :  "  That  is  tbe  law,  pure  and 
simple."  But  that  was  not  the  law  submitted  to  the  jury  by 
the  coroner,  for  if  he  intended  to  instruct  them  in  pursuance 
of  that  section  he  would  have  told  them  that  they  could  find 
a  verdict  for  the  plaintiff  for  such  sum  only  as  they  thought 
right  and  proper  under  all  the  circumstances  of  the  case, 
unless  they  thought  that  defendant  was  guilty  of  gross 
negligenoe;  whereas,  what  he  really  did  tell  them  was  something 
essentially  different, — that  if  they  came  to  the  conclusion  that 
defendant  allowed  Morrison  to  escape  through  *'  any  megligeifics 
in  taking  the  proper  pi'ecautions  to  prevent  such  on  his  part, 
they  were  bound  to  find  the  full  amount,  or  at  least  heavier 
damages.'' 


EVANS  V.  THE  CITY  OF  HALIFAX. 

Before  MoDovald,  C.  J.,  md  Jahis  and  Biobt,  JJ. 
(Deeided  Novmb^r  MA,  188M.) 

Etioppd, — Defendcmt  pnduded  from  taking  (tdvantage  for  want  of  plea, 

br  an  action  against  the  City  for  removing  plaintUfs  stapt,  it  appealed  In  evidence  the! 
when  the  City  Engineer  called  on  plalntilf  in  reference  to  the  alleged  encroachment  on  the 
eteeet,  plaintiff  aaked  the  Engineer  to  giro  him  the  line  of  the  street,  whereupon  the  Engineer 
marked  it  on  the  corner  of  the  etepe  with  a  pencil.  Defendant's  oonnsel  contended  that 
plaintiir  was  honnd  hy  this  proceeding,  tinder  section  270  of  the  Act  of  Incorporation,  and  that, 
not  having  appealed  under  section  271,  be  wae  estopped. 

Heldf  That  the  defendant  could  not  take  advantage  of  the  estoppel,  not  having  pleaded  it 

This  was  an  action  brought  by  plaintiff  against  the  City  of 
Halifax  to  recover  damages  for  the  removal  of  certain  steps 
erected  by  plaintiff  for  the  purpose  of  obtaining  access  to  his 
house.  The  defence  relied  on  was  that  the  steps  removed 
were  an  obstruction,  and  interfered  with  the  free  use  of  the 
highway  by  the  public  Plaintiff  replied  excess.  The  cause 
was  tried  before  McDonald,  C.  J.,  without  a  jury,  who  found 
a  verdict  for  the  plaintiff!  A  rule  nisi  was  granted  to  set  the 
verdict  aside,  and  for  a  new  trial* 

Ritchie,  Ql  (7.,  in  support  of  rule. — ^Tbe  question  is,  whether 
a  man  can  put  his  boa«e  wherever  he  likes,  and  resort 
to  a  law  sait  to  settle  the  line.  If  so,  it  is  a  seriona 
matter.     There  is  a  proviaioo  in  the  statute  for  settling 
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the  line  of  the  street.  City  Charter,  p.  82,  sec.  270. 
This  statute  applies  to  a  platform,  as  in  this  case,  because 
the  effect  ie  the  same.  It  is  an  obstruction  just  as  much  as 
a  building.  The  application  must  be  made  in  every  case,  and 
it  is  a  complete  defence  to  this  action,  that  plaintiff  did 
not  do  so.  {Sedgewick,  Q.  C. — ^There  is  no  plea  whatever 
setting  up  a  defence  under  the  statute.)  If  that  proceeding 
had  been  taken  there  would  be  a  record  which  would  decide 
the  line  of  the  street  for  everybody.  There  is  nothing  settled 
by  this  proceeding.  Hendry  professes  to  fix  the  line  of  the 
street,  but  he  did  not  go  to  the  end,  as  he  should  have  done, 
to  get  the  proper  point  from  which  to  extend  the  line. 

Plaintiff  proves  that  his  steps  were  3  feet  3  inches  from 
the  house.  Hendry,  his  witness,  says  the  line  of  the  road  was 
2  feet  9  inches  from  the  line  of  the  house.  There  were,  there- 
fore, six  inches  of  steps  on  the  road  which  we  had  a  right  to 
remove. 

There  is  no  evidence  to  show  that  the  pillars  by  which 
Hendry  settled  the  line,  were  on  the  line  of  the  street.  Why 
did  he  not  verify  the  position  of  the  pillars,  or  run  his  line 
from  the  extreme  points?  (James,  J. — You  had  your  sur- 
veyor, why  did  you  not  have  him  fix  the  line  ?)  We  would 
if  there  were  an  inquiry  under  the  act.  (McDonald,  C.  J. — 
If  a  party  neglects  to  apply  to  have  the  line  defined  before 
building,  he  is  liable  to  a  penalty,  but  if  you  were  to  tear 
down  his  building  you  would  do  so  at  your  peril.)  There  is 
DO  proof  of  title.  (Riobt,  J. — ^^e  putting  of  the  steps  there 
was  possession.  That  puts  the  burden  upon  you  of  showing 
your  street.)  The  steps  were  not  put  in  the  same  place  as  the 
former  steps,  but  in  a  different  place  altogether. 

Sedgevnch,  Q.  (7.,  contra.^— The  soil  of  the  road  to  the 
middle  of  the  street  belongs  to  the  owner,  and  a  lot  bounded 
on  a  street  gives  to  the  middle  of  the  street.  The  only 
question  is,  whether  the  public  have  acquired  an  easement 
over  it.  The  defendant  here  must  show  either  a  dedication 
of  the  road  or  such  acts  of  user  as  raise  an  absolute  presump- 
tion of  a  dedication.  There  is  a  presumption  that  the  line  of 
the  street  begins  where  the  building  stands,  but  there  is  no 
presumption  that  where  there  are  steps  extending  from  tbe 


Digitized  by  VjOOQIC 


NOVEMBER,    1882.  323 

liouse,  they  Are  on  the  street.  The  presumption  is  all  the 
other  way.  There  is  no  evidence  to  show  that  the  four  feet 
of  land  east  from  the  house  was  ever  dedicated  as  a  street,  and 
the  evidence  is  all  the  other  way.  2  B.Js  P.,  770,  as  to  man- 
hole not  being  a  nuisanca 

Ritchie,  Q.  (7.,  in  reply. — The  act  as  to  defining  the  streets 
which  gives  the  Commis^oners  power  to  lay  o  it  the  streets,  is 
the  Act  of  1881,  cap.  5.  The  city  was  incorporated  and  their 
act  would  not  be  valid  without  the  authority  of  the  City 
Council.  In  the  city  the  parties  own  only  to  the  end  of  their 
iots,  and  have  nothing  to  do  with  the  streets,  as  they  have  in 
England.  Thei^  is  no  presumption  of  a  grant  to  the  owners. 
Province  Laws,  vol.  ^.,227,  vests  all  the  public  property  in 
the  persons  therein  mentioned.  (McDonald,  C.  J. — I  do  not 
think  that  act  refers  to  streets  at  all.)  My  argument  is  that 
previous  to  1841  the  soil  of  the  <:ity  streets  was  in  the 
city.  By  the  Act  of  1841  it  was  vested  in  Commissioners,  and 
it  is  now  vested  in  the  city,  (McDonald,  C.  J. — Could  a 
provincial  statute  divest  the  title  of  the  Crown  ?)  *  The  City 
Charter  obliges  the  party  about  to  build  to  apply  and  get  the 
line  defined.  It  makes  no  difference  whether  the  line  has 
been  previously  defined  or  not.  The  contention  of  the  other 
side  is  that  if  he  has  once  built,  he  can  go  on  building  or 
pushing  out  his  structui^  as  far  as  he  likes,  without  any  fresh 
application.  The  evidence  shews  that  the  steps  are  actually 
on  the  line  of  the  street. 

James,  J.,  (November  9th,  1882,)  delivered  judgment,  as 
follows : — 

This  is  an  action  of  trespass  to  land,  tried  before  the 
Chief  Justice,  without  a  jury,  which  resulted  in  a  verdict 
for  the  plaintiff,  subject  to  a  rule  nisi  for  a  new  trial. 
The  declaration  was  for  taking  away  the  platform  and  steps 
leading  from  plaintiff's  house  and  shop  to  Gottingen  Street. 
The  pleas  justified  that  the  steps  were  on  the  public  street, 
and  an  obstruction  thereto,  and  a  public  nuisance.  The 
question  of  fact  at  the  trial  was  whether  the  steps  were  or 
were  not  within  the  line  of  Qottingen  Street ;  and  we  are  all 
of  opinion  that  this  question  was,  upon  the  evidence,  rightly 
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found  by  the  verdict  in  favor  of  the  plaintiff.    It  was  in 
evidence  at   the  trial  of  the  plaintiffs  case  that  the  City 
Clerk  of  Works  came  to  the  plaintiff,  and  insisted  on  his 
removing  the  steps,  and  afterwards  gave  him  written  notice 
that  if  he  failed  to  remove  them,  they  would  be  removed  by 
the  City,  at  his  expense.    The  plaintiff  went  on  to  say  in  bis 
evidence :  "  Mr.  Keating,  the  City  Engineer,  also  came  to  see 
me ;  he  said  the  platform  would  have  to  come  down  ;  I  asked 
him  to  give  me  the  line  of  the  street ;    *     *     *    he  marked 
it  on  the  comer  of  the  platform  with  a  lead  pencil."    It  was 
contended  by  defendant's  counsel  at  the  argument  that  this 
proceeding  estopped  plaintiff  from  denying  the  correctness  of 
the  line  so  pointed  out  to  him,  under,  section  270  of  the  Act 
of  Incorporation,  which  requires  parties  intending  to  build  to 
apply  to  the  City  authorities   to  fix  the  line  of  the  street, 
and  renders  a  party  building  over  the  line  so  fixed  liable  to  a 
fine  and  the  removal  of  the  building,  and  that  the  plaintiff 
was  bound  by  the  decision  of  the  City  Engineer,  inasmuch  as 
he  did  nol  avail  himself  of  an  appeal  from  that  decision  under 
the  provisions  of  section  271  of  the  Act.    It  is  not  necensary 
to  specify  the  several  objections  to  this  contention,  submitted 
to  us  at  the  argument,  as  we  consider  that  if  there  is  an 
estoppel  against  the  plaintiff"  it  should  have  been  pleaded 
It  is  clearly  not  an  estoppel  va  'pais.    If  estopped  at  all,  it 
i§  by  the  record,  which  must  be  pleaded,  and  even  if  the  City 
Engineer  was  duly  authorized  to  fix  the  line,  and  if  the  pencil 
mark  which  he  made  was  a  sufiicient  record,  from  which 
plaintiff  ought  to  have  appealed,  the  defendant  cannot  teike 
advantage  of  it,  because  he  has  not  pleaded  the  estoppel. 

The  rule  nisi  to  set  aside  the  verdict  must  be  discharged, 
with  costs. 
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ROSS    V.   HARRINGTON. 

Before  MoDovald,  0.  J.,  and  Wkathbbbb  and  BlQBT,  J  J. 
(Decided  November  9th,  1889.) 

Joinder.— Papment  made  jaintly,  bai  from  individual  fundi. 

As  action  wm  brougbt  to  recover  $100  pla<J?d  by  plaintiff  in  the  bandg  of  tbe  defendai* 
for  the  purpose  of  betting  on  a  boat  race.  The  bet  waa  made  in  the  plaintiff* s  name,  bat  the 
money  was  contributed  by  Beveral  parties  in  small  simis,  and  Although  no  arrangement  waa 
viado,  plaintiff  stated  in  his  evidence  that  the  several  parties  were  interested  to  their  respective 
amounts,  and  if  he  had  won  they  would  have  expected  their  money,  and  he  would  have  been 
obliged  to  pay  them.  Plaintiff  countermanded  the  bet  before  the  defendant  parted  with  tlie 
tnaney,  and  there  was  no  clear  evidence  to  shew  that  defendant,  as  betting  agent  for  plointifl, 
bad  become  bound  before  the  bet  was  so  oountemianded. 

Held,  that  the  contributors  could  not  sue  Jointly,  but  tSiat  plaintiff  was  entitled  to 
vaeover  back,  not  the  whole  amount,  but  only  his  own  share  of  the  monty  deposited, 
lor  which  Judgment  mvat  be  entered  in  the  Court  .below. 

This  was  an  action  on  the  common  counts,  to  recover  a 
sum  of  money  deposited  in  the  hands  of  defendant  for  betting 
purposes.  The  cause  was  tried  before  the  Judge  of  the 
County  Court  for  District  No.  1,  who  gave  judgment  in 
defendant's  favor.from  which  plaintiff  appealed.  The  evidence 
given  at  the  trial  was  conti-adictory,  but  the  facts  proved  were 
substantially  as  follows : — Defendant  was  authorized  by  Dn 
Barker,  of  St.  John,  who  acted  for  a  third  party,  to  make  a  bet 
of  $100  on  the  result  of  the  Smith-Ross  boat  race  then  about  to 
take  place  on  the  River  Thames,  England.  This  fact  having  been 
communicated  to  plainti£^  the  latter,  acting  for  himself  and 
several  others,  and  for  the  purpose  of  making  the  bet  referred 
io,  deposited  the  sum  of  3100  in  defendant's  hands,  who, 
thereupon,  telegraphed  as  follows : — 

Halifax,  20th  November,  1880. 
To  Dr.  F,  E.  Barker: 

Have  you  put  money  up  ?     Hundred  dollars  in  my  hands. 

Answer  immediately. 

A.  E.  Harrington, 

Some  time  having  elapsed,  and  no  answer  having  been 

received,  defendant  returned  plaintiff  the  money  deposited  as 

above,  and  sent  a  second  telegram,  as  follows  : — 

Halifax,  N.  S.,  20th  November,  1880. 

To  Dr.  F.  E.  Barker: 

As  I  did  not  hear  from  you,  bet  off. 

A.  R  Harrington. 
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Shortly  after  thin  a  report  arrived  that  the  race  which  wn» 
the  subject  of  the  bet  had  been  decided,  and,  following  thisy 
defendant  received  and  communicated  to  plaintiff  a  despatch 
in  the  terms  following  r — 

St.  Johst,  N.  R,  2(Hh  November,  1880. 
To  A.  E  Harrington,.  Esq.  : 

Bet  must  be  paid.  It  was  fairly  made  under  your 
telegram.  My  reply  this  morning  sent  before  news  wired. 
Better  pay  and  look  pleasant ;  if  you  don''t,  I  must. 

Frei>.  B.  Barker. 

The  reply  referred  to  was  a  telegram,  the  delivery  of 
which  had  been  delayed,  in  answer  to  defendant's  first 
despatch,  informing  him  that  the  money  had  been  put  up. 
On  the  receipt  of  Dr.  Barker's  telegram,  defendant  applied  to- 
plaintiff  to  have  the  money  returned  to  him,  which  was  done,, 
under  circumstances  as  to  which  there  was  a  conflict  of 
testimony.  The  evidence  on  the  part  of  plaintiff  was  that 
the  report  of  the  decision  of  the  race  had  been  discredited,, 
and  that  the  money  was  deposited  the  second  time  on  the 
express  understanding  that,  if  the  report  was  confirmed,the  bet 
was  to  be  drawn,  and  the  money  returned.  Defendant  denied 
that  any  such  condition  had  been  named,  and  swore  that  at  the 
time  the  money  was  returned  to  him  the  news  in  confirmation 
of  the  first  report  had  already  arrived.  Dr.  Barker's  telegram 
that  the  money  had  been  put  up  in  St.  John  wgs  not  correct^ 
in  point  of  fact. 

The  appeal  was  argued  March  4th,  1882,  by  MacCoy,  Qi  C.,. 
and  Motton,  in  support  of  the  appeal,  and  Harrington,  Q.  C, 
and  Weeks,  contra. 

MacCoi/i  Q,  C,^  opened  in  support  of  appeal 

Weeks,  contra. — Our  contention  is  that,  with  a  knowledge 
of  all  the  facts,  the  plaintiff  paid  over  the  money  to  Harrington,, 
who.  in  good  faith,  paid  it  over  to  the  other  parties  to  the 
bet.  We  do  not  care  whether  the  money  was  put  up  in 
St.  John  or  not,  for  the  purposes  of  this  argument.  This  case 
is  very  different  from  what  it  would  be  if  the  St.  John  partiea 
were  seeking  to  recover  the  money  from  Harrington* 
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RiGBT,  J. — But  plaintiff  paid  this  money  to  defendant  on 
the  supposition  that  Harrington  was  liable  to  pay  it  to  the 
St  John  parties.  Have  you  proved  there  was  a  bet  ?  Was 
Harrington  legally  liable  to  pay  the  money  ? 

Harrington,  Q,  C. — The  defendant  was  not  boungi  to  plead 
that  the  contract  was  with  the  plaintiff  and  certain  others. 
That  was  a  fact  that  came  out  in  the  plaintiff^s  own  case. 
The  defendant  took  the  ground  on  the  motion  for  nonsuit. 
The  evidence  shewed  clearly  that  the  money  sued  for  by  the 
plaintiff  was  put  up  by  several  parties,  in  sums  varying  in 
amount.  The  plaintiff  brings  his  action  on  a  theory  that  he 
made  a  bet  which  became  a  drawn  bet.  If  the  news  was 
true,  he  was  to  get  his  money  back.  If  not  true,  and  Smith 
won,  he  was  to  get  his  money  back.  There  is  uo  evidence 
that  the  bet  was  drawn.  Boss  denies  that  the  money  was 
paid  in  discharge  of  the  original  bet,  and  it  is  only  on  the 
theory  that  it  was  that  he  can  claim  to  recover.  My  contention 
is  that  the  money  was  paid  on  a  completed  bet.  When  the 
money  was  paid  over  to  Harrington,  he  immediately 
telegraphed  the  fact  to  St.  John,  and  asked  if  the  money  was 
up  to  cover  it.  The  money  was  handed  back  before  the  reply 
was  received,  but  when  it  was  received  the  money  was  again 
paid  to  Harrington.  Barker  says  he  sent  the  telegram  in 
usual  course,  and  the  moment  he  did  so  the  contract  was 
complete.  The  Judge  has  found  that  the  telegram  was  sent 
in  due  course  and  in  good  faith,  but  that  it  was  delayed. 
The  telegram  was  sent  before  the  result  of  the  race  in  England 
was  known.  (Weatherbe,  J. — There  is  no  evidence  that 
there  was  an  answer  to  the  first  telegram.  The  money  was 
paid  on  Harrington's  representation  that  he  was  bound.  If 
he  was  not  bound,  it  must  be  recovered  back.)  Ross  should 
shew  some  authority  to  recover  the  money  back. 

MacCoy,  Q.  C,  in  reply. — Whether  the  bet  is  legal  or 
illegal,  eithjer  party  may  withdraw  at  any  time  before  the 
money  is  paid  and  demand  the  money  back,  and  if  it  is  paid 
over  after  that,  it  is  paid  over  of  the  defendant's  own  wrong. 
Haadaw  v.  Jackson,  8  B.  &  C,  224.  Telegraphing  that  the 
bet  was  off  was  a  recission.  Where  the  money  is  in  the  hands 
of  the    stakeholder,    either    party    may    countermand    the 
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authority  to  pay  it  over.  (McDonald,  C.  J. — The  question  is 
whether  Harrington  was  not  an  agent  Weatherbe,  J.— 
The  question  of  stakeholder  does  not  arise.)  X.  ii.,  1  Q.  B.  D^ 
189 ;  Z.  R,  2  Exch.  Div.,  426.  The  defendant  should  have 
pleaded  that  there  was  a  contract,  and  that  the  money 
was  paid.*  20  Exch.,  737;  5  Q.  A,  N.  S.,  437.  They  should 
have  set  up  the  special  contract  on  which  the  money 
was  paid,  and  that  it  was  determined,  and  we  were  bound 
by  it.  Harrington  had  no  authority  to  procure  any  one 
in  St.  John  to  make  a  bet  in  St.  John.  The  plaintifi^ 
were  instructed  that  their  bet  was  with  Dr.  Barker,  and  that 
he  put  money  up.  Dr.  Barker  says  the  money  was  not 
{tctually  put  up,  and  that^  he  did  not  bet  himself,  but  made 
the  bet  with  some  one  else.  There  was  no  responsibility  on 
Harrington's  part. 

RiGBY,  J.,  (November  9th,  1882,)  delivered  judgment,  as 
follows : — 

This  was  an  appeal  from  a  judgment  for  defendant  in  the 
County  Court  for  this  district.  The  action  was  upon  the 
common  counts,  and  was  to  recover  a  sum  deposited  by 
plaintiff  with  defendant,  in  connection  with  a  race  upon  the 
Thames,  which  took  place  November  20th,  1880,  known  as 
the  "  Hop  Bitters  Race,"  in  which  one  Smith,  of  Halifax,  and 
Ross,  of  St.  John,  were  competitors.  The  only  plea  was 
"  never  indebted."  The  plaintiff's  evidence  was  to  the  eiiect 
that,  on  the  morning  of  the  race,  he  had  placed  $100  ia 
defendant's  hands,  to  be  put  up  against  a  similar  amount  by 
a  St.  John  man,  plaintiff  bettiug  that  Smith  would  beat  Ross  ; 
that  plaintiff  having  requested  defendant  to  become  responsible 
for  the  8100  to  cover  this  sum,  he  refused  to  do  so,  until  he 
had  received  an  answer  to  a  telegram  he  had  sent  to  St.  John, 
in  consequence  of  which  the  money  was  returned  to  plaintiff ; 
that  shortly  afterwards  news  was  received  that  the  race  had 
been  run,  and  that  Smith  was  last;  that  defendant  then 
stated  that  he  had  received  a  telegram  from  the  St  John  man, 
and  that  he  held  him  responsible  for  the  bet,  and  defendant 
wanted  plaintiff  to  make  a  new  bet,  stating  that  the  news 
concerning  the  race  was  not  true  ;  that  defendant  then  went 
to  the  telegraph  office,  and  asked  them  if  they  had  received 
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any  news;  the  young  man  in  the  office  said  they  had  not 
received  any  news.  **  Defendant  and  I  made  a  fresh  bet ;  I 
bet  $100  on  Smith,  provided  the  news  received  of  the  race 
was  not  correct,  and  I  placed  SI 00  in  defendant's  hands  as  my 
stakes ;  if  the  news  was  true,  it  was  to  be  a  drawn  bet,  and  I 
was  to  have  my  SI 00  returned.  ♦  ♦  ♦  We  then  went 
into  the  Union  Telegraph  Office,  and  I  handed  him  $100,  as  I 
did  not  wish  to  give  it  him  on  the  street;  these  were  the 
only  conditions ;  a  quarter  of  an  hour  after  the  money  was 
paid  the  firat  news  was  confirmed ;  I  saw  defendant  the 
middle  of  the  next  week ;  had  called  previously ;  could  not 
see  him ;  the  race  was  to  be  determined  by  the  telegram ; 
defendant  was  satisfied  that  Ross  had  won  ;  I  told  him  it  was 
a  drawn  bet,  and  demanded  my  $100 ;  he  did  not  pay  it,  and 
said  the  St.  John  man  was  holding  him  responsible  ;  that  he 
would  have  to  pay  it ;  he  said  that  ke  had  not  then  handed 
it  over ;  I  demanded  the  bet  two  or  three  times  after,  and 
asked  him  if  he  considered  it  a  bet ;  he  said  he  did  ;  that  if  the 
money  had  been  bet  at  first,  I  would  have  lost ;  that  we  said  we 
would  not  see  him  stuck,  and  he  considered  it  a  bet  of  honor ; 
I  said  if  he  handed  the  bet  over,  I  would  recover  it  from  him 
(defendant) ;  the  last  time  I  called  on  him  he  said  he  had 
handed  it  over." 

The  Judge  below  has  found  that  defendant  must  be 
considered  as  a  betting  agent  for  plaintiff,  and  although  there 
may  be  no  reason  to  disapprove  of  this  conclusion,  I  can  see 
no  evidence  to  support  his  further  finding  that  Dr.  Barker,  of 
St  John,  with  whom  defendant  was  in  communication,  is  also 
to  be  looked  upon  as  the  agent  of  plaintiff;  the  incorrectness 
of  which  finding  is  one  of  the  grounds  of  appeal.  The 
x^gotiations  proved  between  plaintiff  and  defendant  took 
place  on  the  day  of  the  race ;  those  between  the  latter  and 
Dr.  Barker  were  by  telegraph,  and  were  commenced  on  the 
19th,  the  day  before  the  race.  The  earliest  of  the  telegrams 
put  in  evidence  was  sent  by  defendant  shortly  after  the  money 
was  first  received  by  him  from  plaintiff,  and  is  as  follows  :— 

"Dated  Halifax,  20th  November,  1880. 
To  Dr.  F.  E.  Barker  : 

Have  you  put  money  up  ?  Hundred  dollars  in  my  hands. 
Answer  immediately.  A.  E.  Harrington." 
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What  money  was  referred  to  in  this  communication,  or  on 
what  event  it  was  to  be  ''put  up"  could  only  be  shewn  by 
proof  of  the  previous  communication  between  the  pai-ties,  aqd 
which  could  not  have  taken  place  in  consequence  of  what  had 
occurred  between  plaintiff  and  defendant.  It  is  possible  that 
if  the  telegrams  had  been  produced,  they  might  have 
established  an  arrangement  between  Barker  and  defendant,  to 
the  effect  that  if  defendant  would  get  SlOO  put  up  on  Smith, 
Barker  could  get  it  covered  in  St.  John,  and  which  might, 
perhaps,  be  so  connected  with  what  had  taken  place  between 
plaintiff  and  defendant  as  to  furnish  sufficient  evidence  to 
support  the  finding  as  to  Barker's  agency.  The  latter,  in  his 
evidence,  referring  to  the  correspondence  between  him  and 
defendant,  says  that,  in  consequence  of  it,  he  "  made  in 
St.  John  a  bet,  with  a  gentleman  there,  of  $100,  he  betting  on 
Ross.  /,  under  the  instructions  I  had  received,  betting  on 
Smith."  We  cannot,  however,  take  this  interpretation  of  that 
correspondence,  and  these  instructions  were  not  in  evidence, 
and  are  not  before  us,  and  in  their  absence,  it  seems  to  me, 
there  is  nothing  to  support  the  finding  in  question.  Defendant 
did  not  pay  over  the  money  to  Barker  until  November  27th,and 
after  plaintiff  had  demanded  the  money  back ;  and  the  plaintiff 
having  proved  his  money  to  have  been  received  by  defendant, 
the  onus  was  upon  the  latter  to  shew  that  he  had  paid  it  over 
under  some  binding  contract.  The  law  on  this  subject  is  thus 
stated  by  Mr.  Evans  in  his  work  on  Prin^dpal  and  Agent, 
p.  327 :  "  When  a  principal  directs  his  agent  to  pay  money 
over  to  a  third  party,  the  direction  remains  countermandable 
by  the  remitter  until  it  is  executed,  either  by  the  actual 
delivery  of  the  chattel  or  the  money  to  the  remittee,  or  by 
some  binding  engagement  entered  into  between  the  agent  and 
remittee,  which  gives  the  latter  a  right  of  action  against  the 
agent."  While  it  is  possible  that  such  a  binding  engagement 
may  have  been  entered  into,  in  my  opinion  it  was  not  proved ; 
and  for  this  reason  I  think  the  plaintiff  was  entitled  to 
judgment  for  the  money  received  by  the  defendant  to  his  use. 
I  cannot  concur  in  the  contention  of  defendant's  counsel  that 
this  should  have  been  a  joint  action  by  all  the  contributors  to 
the  $100.  Nor  do  I  think  plaintiff  entitled  to  recover  the 
whole  of  this  sum.    The  following  evidence  of  plaintiff  bears 
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upon  this  point : — "  *  *•  McFatridge  and  Harrington  called 
me ;  McFatridge  said  Harrington  had  $100  to  put  up  on  the 
race  ;  *  do  you  want  it  ?  ;*  I  said  I  did  not  want  it  myself,  but 
that  I  could  get  it  taken ;  Harrington  went  with  me  to  my 
shop  ;  some  four  or  five  parties  were  there,  and  we  made  up 
the  3100 ;  defendant  and  I  went  then  to  the  telegraph  office  ; 
one  of  the  parties  went  with  us ;  T  placed  the  $100  in 
defendant's  hands  ;  I  made  the  bet  in  my  own  name/'  And 
on  cross-examination  he  says  : — "  Defendant  was  putting  up 
money  for  me ;  of  this  $100,  Orman  put  up  $25,  Inglis  $25, 
Elliott  $20  ;  $70  put  up  by  Orman,  Inglis  and  Elliott  at  my 
store,  to  be  put  up  against  Ross ;  I  made  the  bet ;  these 
parties  gave  the  money ;  defendant  and  I  went  to  Fidler  ;  he 
put  up  $15  ;  I  told  him  that  defendant  had  $100,  to  be  put 
up  on  Ross  ;  I  don't  know  who  was  making  the  bet  with  the 
St.  John  man  ;  I  was  betting  with  defendant ;  can't  swear  he 
was  betting  with  the  St.  John  man  ;  the  $70  was  handed  to 
me,  by  the  parties  in  my  store,  to  make  the  bet  sure  ;  I  made 
up  the  other  $15 ;  they  were  interested  in  the  bet  to  their 
respective  amounts;  my  interest  was  $15;  no  arrangement 
was  made,  but  if  I  had  won  they  would  have  expected  their 
money,  as  of  course  I  would  have  been  obliged  to  pay  them  ; 
all  I  would  have  won  would  have  been  $15 ;  Fidler  handed 
me  $15  in  the  (Tnion  Telegraph  Office."  Defendant's  evidence 
is  substantially  the  same.  He  says  :-r-"  Was  present  when 
McFatridge  sent  for  plaintiff ;  he  came ;  McFatridge  said  to 
Ross :  '  Harrington  can  get  $100  on  Ross  in  St.  John ;  will 
you  take  it  ? ;'  plaintiff  said :  *  Yes,  I  will ;  I  have  not  the 
money,  but  Harrington  can  come  over  to  my  shop,  and  I  will 
get  it  there';  the  money  was  put  up  as  stated  by  the 
plaintiff;  they  counted  the  money  out  ($70)  and  handed  it  to 
plaintiff,  who  said  to  me :  *  Come  along  with  me  to  Harry 
Fidler ;  I  know  he  .will  take  the  balance ;'  met  Fidler  ;  plaintiff 
said :  '  There  is  a  balance  here  of  a  bet  against  Ross  in  St. 
John  ;  will  you  take  it  ? ;'  Fidler  said  :  *  Yes ;'  and  .was  putting 
up  the  money,  when  Ross  said :  *  No,  you  take  $15,  and  Z 
will  take  the  balance.' " 

The  case  of  Osborne  et  al.  v.  Harper,  6  East,  225,  was  an 
action  of  assumpsit  for  money  paid,  money  lent,  and  advanced, 
&c.,  and  arose  out  of  the  following  facts : — The  plaintiffs  and 
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defendant  having  dissolved  partnership,  the  defendant,  after 
such  dissolution,  drew  bills,  in  the  partnership  name,  in  favor 
of  one  Spencer,  who  did  not  know  of  the  dissolution.  The 
latter  brought  an  action  upon  these  bills  against  all  the 
former  partners.  The  defendant,  in  that  action,  pleaded  his 
bankruptc3%  and  Spencer  entered  a  nolle  prosequi  as  to  him, 
and  recovered  judgment  against  the  other  two,  which  was 
afterwards  satisfied  by  their  attorney,  and  they  then  brought 
the  action  to  recover  the  amount  from  the  defendant.  The 
verdict  was  for  the  plaintiffs,  and  on  the  argument  of  a  rule 
for  a  new  trial,  on  the  ground  that  plaintifis  could  not 
maintain  a  joint  action,  the  Court  at  first  expressed  great 
doubts  upon  the  question,  but  "  Lord  Ellenborough,  C.  J., 
at  last  observed  upon  the  evidence  given  by  the  attorney  of 
the  plaintiff  that  he  had  discharged  the  whole  demand  at  the 
request  of  the  present  plaintiff*,  which,  he  said,  seemed  to 
convey  the  idea  that  the  plaintiffs  had  borrowed  the  money 
jointly  of  their  attorney  for  the  purpose  of  paying  the 
damages,  and  then  it  might  be  considered  as  a  joint  payment 
by  them,  out  of  which  a  joint  cause  of  action  would  accrtie.^ 
But  if  each  of  the  plaintiffs  contributed  bis  share  of  the 
money  put  into  the  attorney's  hands  for  the  purpose  of 
satisfying  the  damages,  that  would  not  constitute  a  joint 
demand  against  the  defendant  but  each  must  sue  separately 
for  bis  particular  advance.  The  Court,  therefore,  finally 
directed  that  the  plaintiffs'  attorney  should  make  an  affidavit 
stating  particularly  in  what  manner  the  money  paid  by  him 
had  been  obtained ;  whether  he  had  paid  it  out  of  his  own 
pocket,  upon  the  joint  credit  of  the  plaintiffs,  making  them 
jointly  liable  to  him  for  the  whole ;  or  whether  each  of  the 
plaintiffs  had  in  tiie  first  instance  contributed  so  miuch  of 
their  own  money^  with  which  he  had  afterwards  made  the 
paymeTU,  And  they  observed  that  it  was  necessary  to  have 
the  fact  stated  with  more  precision  than  it  appeared  upon  the 
report,  as  the  case  would  furnish  a  material  precedent  in 
future.  On  a  subsequent  day  in  the  term  the  affidavit 
required  was  produced,  stating  that  the  plaintiffs'  attorney 
had  advanced  £500  on  the  joint  credit  of  the  plaintiffs,  and 
had  borrowed  the  remainder  upon  their  joint  note,  with  which 
he  bad  discharged  the  execution.    Lord  ELLENBOROUGfl  then 
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said  that  that  created  a  joint  fund  for  the  discharge  of  the 
execution,  and  consequently  the  plaintiffs  were  entitled  to 
maintain  a  joint  action  for  the  re-payment  of  the  money  so 
advanced." 

This  case  has  been  recognised  as  an  authority  in  the 
United  States  and  in  the  case  of  Doremua  v.  Seden,  19  Johnson* 
Spencer,  C.  J.,  says,  at  p.  207 :  "  It  appears  to  me  that  the 
principle  advanced  in  Osborne  et  ah  v.  Harper,  is  the  true 
one,  that  to  enable  several  persons  to  join  in  demanding  the . 
re-payment  of  a  sum  of  money,  it  ought  to  have  been  paid 
out  of  a  joint  fand.  Here  the  plaintifis  contributed  to  the 
payment  separately,  and  in  unequal  parts,  without  any 
community  of  interest  in  the  money  paid,  and  therefore  they 
cannot  maintain  a  joint  suit."  In  Dicey  on  Parties  to  Actions, 
at  page  120,  in  the  notes,  the  rule  is  thus  stated :  "  Where 
payment  is  made  by  several  from  a  joint  fund,  they  must 
join  in  a  suit  for  re-imbursement,  bvi  if  the  payment,  (kough 
jointly  made,  vkls  from,  imdimducd  fwnds,  the  rule  will  be 
otherwise. 

As  the  $100  in  question  in  this  suit  was  not  paid  out  of  a 
joint  fund,  I  think  plaintiff  is  only  entitled  to  recover  the 
sum  of  $15,  which  he  contributed  as  his  share,  and  as  there  is 
no  plea  to  the  jurisdiction,  I  am  of  opinion,  ^following  the 
judgment  of  this  Court  in  the  case  of  Sharp  v.  Maxner^  lately 
decided,  that  he  should  have  judgment  for  that  amount  in  the 
Court  below,  with  costs,  and  that  the  judgment  appealed 
from  should  be  set  aside,  with  costs. 

McDonald,  C.  J.,  and  Weathbbbe,  J.,  concurred. 
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GASTONGUAY  et  al.   v.   SOVEREIGN  FIRE  INS.  CO. 

Before  McDonald,  0.  J.,  and  James  and  RiasT,  JJ. 

(Decided  Novemher  9th,  1S89.) 

Over-valuation  in  Proof t  of  Lou, 

UxDBft  conditions,  In  a  policy  oL  fire  insurance  fof  tiOO,  requiring  that  In  claiming  for  a 
loss  the  whole  actual  cash  value  of  the  property  insured  should  be  declared,  and  providing  that 
any  fraud  or  false  swearing  should  vitiate  the  claim,  defendants  pleaded  tiiat  plaintiff 
delivered  a  false  and  fraudulent  account  of  the  alleged  Ion,  and  that  defendant  had  dedared 
the  building  destroyed  to  be  w«rth  $600,  to  induce  the  defendants  to  pay  him  $400,  whereas  the 
building  was  not  of  that  value,  and  plaintiff  had  not  suffered  damage  to  that  extent,  •«  the 
insured  well  knew. 

Held,  that  the  defence  was  sufficiently  pleaded. 

This  was  an  action  on  a  fire  insurance  policy  issued  by  the 
defendant  company  to  one  Alexander  LeBlanc,  the  loss,  if  any, 
under  which  was  payable  to  the  plaintiffs.  The  amount 
insured  was  $400,  and  the  subject  a  two-story  frame  dwelling 
house.  The  grounds  chiefly  relied  upon  by  the  defendants 
were  fraudulent  over-valuation,  and  misrepresentation  as  to 
interest.  The  cause  was  tried  before  McDonald,  J.,  without 
a  jury.  PlaintiflF's  evidence  was  that  the  house  was  worth 
$600,  and  had  cost  him  $400.  Three  witnesses  called  on 
behalf  of  the  defendant  company  described  the  building  as  a 
one-story  house,  built  on  blocks,  partly  finished,  and  worth 
^om  $100  to  $120.  Judgment  was  given  for  the  defendants, 
and  a  rule  granted  to  set  the  same  aside,  as  against  law  and 
evidence,  and  for  the  improper  reception  and  rejection  of 
evidence. 

The  twelfth  condition  of  the  policy  required  the  party 
claiming  for  a  loss,  among  other  things,  to  "  declare  what  was 
the  whole  actual  cash  value  of  the  property  insured,"  &c. 
The  fourteenth  condition  provided  that  any  fraud  or  false 
swearing  in  relation  to  any  of  the  particulars  should  ritiate 
the  claim.  ' 

TDefendants'  ninth  plea  was  as  follows  : — 
9.    And  for  a  ninth  plea  to  said  count,  defendants  say 
that  after  the  alleged  loss  and  damage,  the  said  Alexander 
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LeBlanc,  by  whom  the  proofs  of  lo&s  were  required  to  be 
made  in  accordance  with  a  condition  in  that  behalf  endorsed 
on  said  policy,  made  and  delivered  to  the  defendants  a  false 
and  fraudulent  account  and  statutory  declaration  of  the  alleged 
loss  and  damage,  as  and  for  such  account  and  statutory 
declaration  as  is  mentioned  in  said  condition  in  that  behalf 
endorsed  on  the  said  policy,  in  which  account  and  statutory 
declaration  be  represented  and  attested  that  the  dwelling 
house  and  kitchen  of  the  said  Alexander  LeBlanc,  to  the  value 
of  over  $600,  had  been  burnt  and  destroyed  by  the  said  fire, 
and  that  his  loss  and  damage  by  the  said  fire  in  respect 
thereof  were  to  that  amount,  with  interest,  to  induce  the 
defendants  to  pay  the  plaintiff  the  said  amount  of  four  hundred 
dollars,  whereas  the  said  dwelling  and  kitchen  of  said 
Alexander  LeBlanc  had  not  been  burnt  or  destroyed  by  said 
fire  to  the  amount  of  over  six  hundred  dollars,  and  his  said 
loss  and  damage  were  not  to  that  amount,  as  the  said 
Alexander  LeBlanc  well  knew. 

Lenoir,  in  support  of  rule. — The  question  of  over- valuation 
can  only  arise  on  a  valued  policy.    S  N,  8.  Decisions,  40. 

MacCoy,  Q,  C,  (w*th  Lenoir). — The  pleas  do  not  properly 
raise  the  question  of  fraudulent  over-valuation.  Sleeves  v. 
Sov.  Fire  Ins.  Co,,  4  Pug.  &  Bur.,  394.  You  must  set  out  the 
circumstances,  and  allege  that  they  were  material.  (Riobt,  J. 
— The  value  of  the  property,  as  a  matter  of  course,  must  be 
material  in  this  case.  McDonaxd,  C.  J. — You  are  asking  us 
to  set  aside  a  finding  that  is  amply  sustained  by  the  evidence. 
It  is  evident  that  the  property  was  not  worth  anything  like 
what  the  insured  swore  it  was.  Biobt,  J. — If  the  insured  had 
been  found  guilty  of  perjury  on  this  evidence,  the  finding 
could  not  be  set  aside.)  In  I  R.  <k  (7.,  240,  it  was  held  that 
the  plea  must  allege  that  the  statement  was  wilfully  false. 
(RiGBY,  J. — That  means  fraudulently  false.  The  amount  may 
be  only  ten  dollars,  but  if  the  statement  is  fraudulent  it  is 
enough.)  The  form  of  plea  I  contend  for  is  given  in  Chitty 
on  Pleadings,  414.  You  must  allege  that  the  fraud  is  wilful. 
(McDonald,  C.  J. — You  are  forgetting  all  through  that  a  man 
cannot  do  a  fraudulent  act  without  doing  it  wilfully.  I  have 
little  doubt  myself  bift  we  will  look  at  your  cases.) 
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BiGBT,  J.,  (November  9th,  1882»)  delivered  the  judgment 
of  the  Court : — 

We  are  all  of  opinion  that  the  finding  of  the  learned  Judge 
who  tried  this  cause  should  not  be  disturbed.  There  was 
sufficient  evidence  of  fraud  and  false  swearing  to  vitiate 
plaintiffs  claim  under  the  provisions  of  Conditions  12  and  14 
of  the  policy,  which  defence,  we  think,  was  sufficiently 
raised  by  the  9th  plea. 


McKENZIE   V.    OLDING. 

(Before  MoDovald,  O.  J.,  and  Jambs  vad  Biobt,  JJ.) 

(Dtelded  Nwtmber  9tk,  188$,) 

SxeetUi0n  to  take  the  Body  for  Want  of  Oood8,—Plea. — StahUorjf  replioaHoti, 

To  an  action  tor  asMuU  and  falte  tmprUonment  defendant  pleaded,  justi^ng  the  armt 
under  an  execution  issued  by  a  Stipendiai^  Magistrate,  and  pleaded  specially,  that  exeeatiOB 
had  been  Issued,  commanding  him  to  levy  tor  the  amount  from  off  the  goods  and  chattels  ef 
the  debtor,  and  for  want  of  goods  to  take  the  body  ;  "  and  the  plaintiff  herein  not  haying  any 
goods  or  chattels  to  satisfy  the  same,  the  defendant  herein,  as  and  being  such  ooosfcable  u 
aforesaid,  by  virtue  of  the  said  writ,  committed  the  plaintiff,**  ko. 

HOd,  that  the  stotutory  repUcation  enabled  the  plaintUI  to  avail  himself  of  the  groood 
that  he  had  gooda  whereon  the  constable  oould  have  levied. 

This  was  an  action  for  an  assault  in  arresting  plaintiff,  and 
imprisoning  him  in  the  oommon  gaol.  Defendant  pleaded  in 
denial,  and  then  as  follows : — 

8.  And  for  a  third  plea,  in  answer  to  both  counts  of  the 
plaintiff's  declaration,  the  defendant  says  that  at  the  time  the 
several  acts  complained  of  were  committed  the  defendant  was 
a  constable  for  the  County  of  Pictou,  and  keeper  of  the  jail 
at  New  Glasgow.  That  one  Duncan  R  Cummings  obtained 
judgment  against  the  plaintiff  herein  before  John  McKay, 
Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the 
County  of  Pictou,  and  Stipendiary  Magistrate  for  the  Town 
of  New  Glasgow,  he  having  jurisdiction  in  the  premises,  on 
the  twenty-seventh  day  of  April,  A.  D.,  1880.  That  after- 
wards an  execution  issued  thereon  against  the  plaintiff  herein, 
which  was  given  to  the  defendant  as  such  constable,  to  be 
forthwith  executed  ;  and  he,  in  obedience  to  the  said  execution, 
and  not  otherwise,  arrested  the  plaintitf  herein,  under  and  by 
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virtao  of  the  said  execution,  "which  are  the  trespasses  and 
grievances  complained  of. 

4.  And  for  a  fourth  plea  to  both  the  counts  of  the 
plaintiff's  declaration  the  defendant  says  that  before  any  of 
the  alleged  trespasses,  (on  the  twenty-seventh  day  of  April, 

.A.  D.  1880,  aforesaid)  an  execution  was  issued  against  the 
plaintiff  herein,  at  the  suit  of  Duncan  R  Cumroings,  aforesaid, 
by  the  said  John  McKay,  Justice,  as  aforesaid,  directed  to  any 
of  the  constables  of  the  County  of  Pictou,  and  which  was 
given  to  the  plaintiti  herein,  he  being  a  constable  in  the  said 
county,  commanding  him  to   levy   from   off  the  goods  and 

chattels  of  the  plaintiff  herein  the  sum  of  dollars, 

and  for  want  thereof  to  take  the  plaintiff  herein,  and  commit 
him  to  Her  Majesty's  jail  in  New  Glasgow  ;  and  the  plaintiff 
herein,  not  having  any  goods  or  chattels  to  satisfy  the^  same, 
the  defendant  herein,  as  and  being  such  constable  as  aforesaid 
by  virtue  of  the  said  writ,  committed  the  plaintiff  to  Her 
Majesty's  jail  at  New  Glasgow,  which  are  the  alleged 
trespasses. 

5.  And  for  a  fifth  plea  the  defendant  says  that  the  alleged 
trespasses  and  grievances,  if  any,  were  committed  by  the 
defendant  in  the  execution  of  his  office  as  constable,  under 
and  by  virtue  of  an  execution  issued  by  John  McKay, 
Esquire,  a  Justice  of  the  Peace  for  the  County  of  Pictou,  and 
Stipendiary  Magistrate  for  the  Town  of  New  Glasgow,  he 
having  jurisdiction  to  issue  the  same  after  the  passing  of  the 
statute  entitled,  "  Of  the  Protection  of  Constables,"  chapter 
112  Revised  Statutes,  (4th  Series),  *and  no  demand  in 
writing,  as  required  by  the  first  section  of  the  said  section  112, 
was  either  served  upon  the  defendant  or  left  at  his  usual 
place  of  abode  for  the  space  of  six  days  previous  to  bringing 
the  action  herein,  as  by  said  statute  required. 

The  cause  was  tried  at  Pictou,  before  Weatherbe,  J.,  and 
a  jury.'  Plaintiff  swore  that  he  had  property  enough  to  have 
satisfied  the  debt,  and  that  he  could  have  got  the  money  by 
going  to  Pictou,  where  he  lived.  The  evidence  on  the  part  of 
the  defendant  was  that  the  reason  given  by  plaintiff  for 
wishing  to  go  to  Pictou  was  to  perfect  an  appeal  from  the 
judgment  on  which  he  was  arrested ;  and  further,  that 
plaintiff'  made  no  offer  of  property  to  satisfy  the  execution 

V 
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The  jury,  under  the  directions  of  the  learned  Judge,  found  a 
verdict  for  the  defendant.  A  rule  to  set  the  verdict  aside 
having  been  refused,  a  rule  was  taken  under  the  statute. 

Henry,  Q.  C,  in  support  of  rule,  cites  1  ffannay*d  N.  B, 
Reports,  162.  This  case  was  decided  under  the  New  Bruns- 
wick statute,  (which  is  not  so  explicit  as  our  own,)  which  la 
clear  that  the  body  is  only  to  be  taken  for  want  of  goods. 

(McDonald,  C.  J. — If  there  is  no  legal  power  of  arrest 
until  the  goods  are  exhausted,  would  not  the  plea  that  the 
arrest  was  made  by  virtue  of  the  execution  be  sufficient  in 
the  absence  of  a  replication  ?) 

Ito88y  contra. — The  third  plea  required  a  replication. 

(McDonald,  C.  J. — The  objection  was  not  taken  at  the 
trial.     If  it  had  been,  it  might  have  been  amended.) 

The  constable  is  justified,  under  certain  circumstances,  in 
arresting  under  the  execution. 

(McDonald,  C.  J. — When  he  is  challenged  he  piust  shew 
that  be  was  justified  in  proceeding  as  he  did.  We  must 
presume  everything  in  favor  of  a  man's  liberty.  He  is  not  to 
be  picked  up  in  the  street  for  five  shillings  when  he  has 
plenty  of  property.) 

The  plaintiff'  did  not  tell  the  constable  he  had  property. 

(RiGBY,  J. — It  might  have  been  better  if  he  had  told  the 
constable,  but  the  constable  should  shew  that  he  did  not 
know  the  plaintifiF  had  property.) 

The  plaintiff  misled  the  constable  by  saying  nothing  about 
the  goods,  and  merely  claiming  that  he  wanted  an  appeal.  In 
Sandon  v.  James,  EL,  Bl.  &  El.,  935,  the  constable  had  no 
right  to  break  the  door,  and  it  was  so  repHed.  Here  there 
was  no  right  to  arrest  except  in  the  absence  of  goods.  See  also 
SH.ik  N.,  757. 

(McDonald,  C.  J. — ^You  justify  under  an  execution. 
When  it  is  produced  it  is  found  that  the  right  to  arrest  is 
contingent  on  another  event,  which  had  not  happened. 
Must  that  be  replied  ?) 

Most  certainly.  They  go  on  the  principle  that  we  are 
wrong-doers,  and  must  prove  everything  to  make  us  such. 
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Henry,  Q,  C, — I  have  been  unable  to  find  anything  to 
establish  the  necessity  of  a  replication  in  a  case  like  this. 
It  is  a  question  of  fact,  under  the  third  plea,  whether  the 
defendant  arrested  the  plaintiff  under  the  execution.  Admit- 
ting defendant  had  an  execution,  there  is  no  proof  whether  he 
arrested  independent  of  it  or  not. 

McDonald,  C.  J.,  (November  9th,  1882,)  delivered  judg- 
ment, as  follows : — 

This  w&s  an  action  for  assault  and  false  imprisonment. 
The  defendant  pleaded  denial  and  justification  under  execution 
issued  by  the  Stipendiary  Magistrate  at  New  Glasgow,  on  a 
judgment  entered  before  him.  The  execution  is  in  the  form 
given  in  chapter  91,  Revised  Statutes,  (4th  Series).  The  third 
plea  recites  the  judgment  generally,  and  alleges  that  he 
arrested  the  plaintiff  "  under  and  by  virtue  of  the  said 
execution."  In  the  fourth  plea  the  defendant,  alleging  himself 
to  be  a  constable,  recites  the  judgment,  and  that  the  execution 
on  such  judgment  was  given  to  him,  as  such  constable,  and  he 
was  therein  commanded  "  to  levy  from  off  the  goods  and 

chattels  of  the  plaintiff  herein  the  sura  of  dollars, 

and  for  tdant  tliereof  to  take  the  plaintiff  therein,  and  commit 
him  to  Her  Majesty's  jail  in  New  Glasgow,  and  the  plaintiff 
herein  not  having  any  goods  or  chattels  to  satisfy  the  same, 
the  defendant  herein,  as  and  being  such  constable,  as  aforesaid, 
by  virtive  of  the  said  writ,  committed  the  plaintiff,''  &c  The 
execution  was  put  in  evidence  and  relied  on  as  a  justification. 
It  was  objected  at  the  argument  that  the  plaintiff  must  fail 
for  want  of  replication  to  these  pleas.  I  could  not  then  see, 
nor  can  I  undefstand  now,  after  giving  the  case  the  best 
consideration  in  ray  power,  what  new  issue  the  plaintiff*  could 
submit  by  a  replication  which  is  not  raised  by  the  statutory 
reply  to  the  pleas  on  file.  The  defendant  alleges  that  he 
imprisoned  the  plaintiff  under  and  by  virtue  of  a  legal  writ 
regularly  issued,  which  justified  him  in  such  imprisonment, 
and  he  further  alleges  in  justification  that  he  so  imprisoned 
the  plaintiff  because  he,  (the  plaintiff,)  "  had  not  any  goods 
and  chattels  to  satisfy  the  executic^."  The  plaintiff,  by 
virtue  of  our  statute,  denies  these  allegations,  and  raises  the 
two  issues : 
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1.  That  the  defendant  had  no  legal  writ  by  virtne  of 
which  he  was,  at  the  time  .of  the  arrest,  authorizepl  or 
empowered  to  imprison  the  plaintiff 

2.  That  he,  (the  plaintiff,)  had  goods  and  chattels  sufficient 
to  satisfy  the  execution. 

The  execution  was  for  a  trifling  sum,  and  on  the  trial  the 
plaintiff  gave  uncontradicted  evidence  of  the  ownership  and 
possession  of  goods  and  chattels  more  than  sufficient  to  satisfy 
the  writ. 

Hunter  v.  Maddox,  1  Hannays  Reports,  162,  was  an  action 
almost  identical  with  the  present  one,  in  principle  as  well  as 
in  the  facts  of  the  case  and  the  pleadings  in  the  cause.  In 
that  case  the  then  Chief  Justice  of  New  Brunswick,  now  Chief 
Justice  of  Canada,  thus  stated  the  law : — "  Under  an  execution 
such  as  this,  we  think  it  was  the  duty  of  the  constable  to 
endeavour,  by  the  use  of  reasonable  diligence,  to  find  goods 
and  chattels  of  the  defendant  to  levy  on.  and,  having  failed  to 
discover  property,  and  having  reasonable  grounds  for  believing 
that  the  defendant  had  not  goods  and  chattels  within  his 
parish,  then,  bat  not  till  then,  has  he  authority  to  take  the 
body/'  This  is  also  the  law  in  this  Province.  In  this  case  it 
is  not  pretended  that  che  defendant  made  any  erfbrt  to  find 
property;  indeed,  so  far  as  is  indicatt^d  by  the  evidence,  the 
defendant  never  asked  the  plaintiff,  previous  to  the  arrest, 
whether  he  owned  or  would  point  out  goods  and  chattels  to 
satisfy  the  execution.  And  whether  the  defendant  believed 
or  had  reasonable  grounds  for  believing  that  the  plaintiff  had 
not  such  goods  and  chattels  were  questions  that  should  have 
been  submitted  to  the  jury.  "  Where  a  party  arrests  and 
imprisons  another,  and  is  sued  for  so  doiSg,  he  must  plead 
such  matter,  as  the  burthen  is  on  him,  to  shew  that  he  was 
justified  in  doing  so."  Under  an  execution  such  as  this 
defendant  could  only  arrest  in  the  event  of  failing  to  find 
goods  whereon  to  levy.  The  burden  was  on  him  to  shew, 
after  reasonable  effort  and  search,  that  the  contingency  had 
arisen  which  authorized  him  to  arrest  the  plaintiff.  This,  I 
think,  he  has  failed  to  do.  I  also  think  that  the  learned 
Judge  should  have  left  to  the  jury  the  question  whether  the 
defendant  had  made  reasonable  effort  to  discover  goods  or 
,  chattels  on  which  to  levy,  and  whether  he  had  reasonable 
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grounds  for  b3lievi!i<r  that  such   co  ild  not  be  found.     The 
result  is  that  the  verdict  m  ist  be  set  iside,  with  costs. 

RiGBY,  J.,  concurred. 

James,  J. — The  defendant  justifies  that  the  plaintiff  not 
having  any  goods  or  chattels  to  satiisfy  the  execution,  the 
defendant,  in  performanci  of  his  lutv  as  a  constable, committed 
the  plaintiff  to  jail.  Under  this  issn.*  the  plaintiff  was  bound, 
not  only  as  the  affirming  party,  hut  as  the  only  party  who 
would  be  likely  to  know  the  Facts,  to  prove  that  at  the  time 
of  his  arrest  he  had  goods  an  I  chattels  to  satisfy  the  amount, 
and  he  gave,  at  the  trial,  slii^ht  evidence  to  that  effect ; 
sufficient,  in  my  opinion,  to  go  to  the  jury. 

Let  js  look  at  the  facts.  The  defendant  is  sued,  judgment 
^ven  against  him,  and  execution  issued  at  New  Glasgow, 
twelve  or  fourteen  miles  from  his  home  at  Pictou.  The 
defendant  being  at  New  Glasgow,  the  constable  went  to  him 
with  the  execution.  He  asked  for  time  to  appeal;  said  he  could 
get  security.  His  own  evidence  is  :  "I  said  I  could  get  bonds 
or  goods,  or  the  money  if  necessary."  And  in  answer  to  the 
Court,  he  stated  that  his  meaning  was  that  he  was  able  to 
procure  security,  that  is,  to  effect  the  appeal.  Although  he 
said  at  the  trial  that  he  had  goods  at  Pictou,  he  did  not  tell 
the  defendant  so.  He  did  not  offer  to  produce  any  goods, 
either  on  the  spot  or  at  Pictou.  It  is  bey6nd  all  question  that 
all  the  delay  he  asked  for  was,  not  to  pay  the  amount  or  turn 
out  goods,  but  to  perfect  an  appeal.  If  he  had  goods  available 
to  satisfy  the  debt,  he  did  not  disclose  the  fact.  Perhaps  he. 
had  a  legal  right  to  refuse  or  neglect  to  do  so,  but  it  is  a  fact 
that  he  did  not.  On  the  other  hand,  it  is  clear  that  the 
defendant  did  not  ask  him  if  he  had  any  goods  before 
arresting  him. 

The  circumstances  are  different  in  Hunter  v.  Maddox^ 
1  Hannay,  164.  There  the  plaintiff  wanted  the  defendant 
to  go  to  his  father's,  ten  mites  distant,  and  levy  on  a  horse. 
The  defendant  replied  that  if  the  plaintiff  would  go  with  him 
and  point  out  the  horse,  he  (the  defendant)  would  go,  but  the 
plaintiff  refused  ;  and  in  addition  the  plaintiff"  pointed  out  a 
wdggon  which  was  standing  near  the  door,  and  in  which  he 
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had  come  to  court  that  Hay,  and  told  him  to  levy  on  that," 
but  the  defendant  refused,  and  put  the  plaintiff  in  jail.  In 
the  case  before  us,  the  defendant  did  not,  it  is  true,  ask  him 
if  he  had  goods,  and  the  plaintiff  did  not  say  he  had  goods. 
In  Hnnter  v.  iJaddox,  the  Chief  Justice  says  : — "  In  this  case 
plaintiflF  having  pointed  out  a  waggon  as  his  property,  the 
defendant  should  have  levied  on  it,  unless  he  believed^  or  had 
reasonable  grounds  for  believing,  that  the  waggon  was  not 
th^  plaintiff's  property.  Whether  he  did  so  believe  or  had 
such  reasonable  grounds  were  (questions  that  should  have  been 
submitted  to  the  jury.  In  this  case  the  defendant  appears 
rather  to  have  disputed  the  fact  of  the  waggon  having  been 
offered  to  him  than  that  it  was  the  plaintiffs.  There  was 
contradictory  evidence  on  this  point  which  should  have  been 
put  to  the  jury."  Here  no  property  was  tendered,  and  there 
is  no  contradictory  evidence  to  put  to  the  jury.  That  case 
therefore,  is  not,  in  my  opinion,  decisive  of  this  case.  I  cannot 
help  thinking  that  if  this  case  ought  to  have  gone  to  the  jury 
it  could  have  been  only  on  the  question  of  "goods  or  no 
goods."  And  as  there  was  evidence  given  for  the  plaintiff  on 
this  issue,  I  must  sustain  the  conclusion  at  which  the  learned 
Chief  Justice  has  arrive^.  But  surely  there  ought  to  be  some 
plea  in  this  action  of  trespass  under  which  the  defendant 
could  have  shewn,  as  in  an  action  for  malicious  prosecution, 
that  he  had  "  probable  cause  to  believe  "  that  there  were  no 
goods,  nor  am  I  satisfied  that  a  plea  to  that  effect  could  not 
have  rightly  been  pleaded.  If  it  could  have  been,  and  had 
been  pleaded  here,  the  verdict  for  the  defendant  must  have 
'been  sustained  on  the  evidence  before  us,  and  the  Judge  would 
have  rightly  charged  the  jury  to  that  effect.  I  do  not, 
however,  express  an  opinion  that  such  a  plea  would  have  been 
valid,  nor  do  I  express  any  opinion  whether  the  constable 
rendered  himself  liable  by  not  calling  on  the  plaintiff  to 
expose  goods  before  arresting  hini.  But  I  think  it  unreasonable 
to  suppose  that  a  party  against  whom  an  execution  has  issued 
can  refuse,  if  he  has  goods,  to  state  the  fact  to  the  officer,  or 
fail  to  do  all  in  his  power  to  put  the  officer  in  possession  of 
them,  and  at  the  same  time  retain  his  liberty  and  the 
opportunity  of  making  his  escape  while  the  sheriff  is  searching 
the  county  to  find  goods  whereon  to  levy. 
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The  Supreme  Court  execution,  which  is  peculiar  in  its 
form,  does  not  derive  its  force  from  any  statute  of  the  Province, 
but  from  the  orders  by  Her  Majesty's  Council,  passed  before 
we  had  a  legislature.  I  have  never  seen  the  compilation  but 
once,  and  it  is  not  in  our  public  libraries.  It  directs  the 
sherifT,  out  '*  of  the  goods  and  chattels,  lands  or  tenements  of 
the  (defendant)  within  your  precinct,  you  cause  to  be  paid 
and  satisfied,  &c.,  and  for  want  of  goods,  chattels,  lands  or 
tenements  of  the  said  (defendant),  to  be  by  him  slceum  unto 
you,  or  found  within  your  precinct,  to  the  acceptance  of  the 
said  (plaintiff)  the  sums  aforesaid,  we  command  you  to  take 
the  body,"  &c.  The  execution  from  the  justice  of  the  Peace 
under  which  the  plaintiflF  was  arrested  (with  other  differences) 
omits  the  words  to  be  by  him  shevni  unto  you  or  found  within 
your  precinct.  I  presume  that  under  a  Supreme  Court 
execution  it  would  be  a  good  plea  in  an  action  like  the  present 
that  "  the  execution  defendant  did  not  expose  any  goods,  and 
that  the  oflScer  had  no  knowledge  of  any,  nor  any  opportunity  to 
levy."  But  would  such  a  plea  suffice  under  the  justices' 
execution  ?  I  mention  these  questions  because  it  is  of  the 
utmost  importance  that  officers  who  are  required  to  execute 
Her  Majesty's  writs  should  be  efficiently  protected  in  the 
discharge  of  their  duty  and  should  have  plain  and  clear 
directions  to  guide  them.  At  present  the  law  is  in  a  very 
unsatisfactory  position,  and  if  public  officers  are  to  be  expected 
to  act  under  it  until  it  is  made  clear  by  a  series  of  judicial 
decisions  they  will  be  exposed  to  continued  litigation,  of 
which  this  suit  is  but  the  beginning,  and  no  sensible,  prudent 
men  can  be  expected  to  accept  of  these  office^. 


Digitized  by  VjOOQIC 


344  DWYER  v.    GASPER. 


DWYER  V.    GASPER. 

Before  McDonald,  O.  J.,  and  J  amis  and  Riobt,  J  J. 

(Decided  yovember  9th,  1889,) 

Verdict  mi  mide  on  the  evidence, 

Tv  M  action  for  daimfres  to  ptatntlfTs  nilll  property  and  privilege  by  a  dam  erected  lover 
down  the  stream  aud  the  direrelon  of  a  brook  in  each  a  manner  as  to  raise  the  sarfaoe  of  the 
water  in  the  pool  below  plaintiff 's  mill  and  so  interfere  with  the  working-  of  his  mill  wheel, 
the  Jar3'  found  for  the  defendant.  The  Judgie  who  tried  the  cause,  after  a  lengthy  analysis 
of  the  evidenee,  oondiided  tlist  there  was  sot  a  single  material  fact  in  the  ease  in  favor  of 
plaintiff  ^-hich  was  not  condusfTely  shown  by  the  witnesses  for  the  defenosb 

Held,  that  the  verdict  most  be  set  aside. 

Per  RiosY,  J.,  that  the  oonclnsion  arrived  at  by  the  Jury  was  not  a  oonclosion  at  which 
reasonable  men  ought  to  have  arrired  on  the  evidence  befbre  them,  and  that  they  had  decided 
the  Issues  submit^  to  them  without  giving  suAdeDt  weight  to  the  aneontndkted  testimooy 
In  favor  of  pbdntifT. 

This  was  an  action  on  the  case  for  the  erection  of  a  dam» 
whereby  the  waters  of  a  stream,  to  the  flow  of  which  plaintiff 
claimed  to  be  entitled, .  were  prevented  from  running  in 
their  ordinary  course,  and  were  backed  up  in  such  a 
a  manner  as  to  prevent  plaintiff,  at  various  times,  from 
working  his  mill.  The  declaration  also  contained  a  count  for 
the  diversion  of  the  waters  of  a  brook  into  the  mill  stream, 
whereby  the  waters  in  the  stream  were  increased  and  backed 
up  as  in  the  preceding  count.  Defendant  pleaded  in  denial, 
and  also  pleaded  an  estoppel  by  a  judgment  in  his  favor  in  a 
previous  suit  for  the  same  cause  of  action  between  the  same 
parties. 

The  cause  was  tned  at  Port  Hood,  in  July,  1880.  befoi^e 
Mr.  Justice  James,  with  a  jury,  and  a  verdict  found  for  the 
defendant.  A  rule  nisi  was  taken  out  under  the  statute  on 
the  usual  grounds. 

Attorney-General,  in  support  of  the  rule. — The  evidence 
shews  clearly  possession  and  user  by  the  plaintiff  for  seventeen 
years.  It  shews  clearly,  too,  that  plaintiff's  mill  has  been 
rendered  useless  by  the  raising  of  the  defendant's  dam.  The 
raising  of  that  dam  some  fourteen  inches  has  been  clearly 
proved.  The  evidence  of  Alexander  McDonald,  as  to  the  levels 
of  water,  &c.,  was  improperly  rejected.  We  have  strong  ground 
here  for  contending  that  there  is  no  evidence  whatever  to 
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meet  the  evidence  of  plaintiff's  injury,  and  of  one  cause  of  it 
being  the  defendant's  dam. 

James,  J.,  says  he  was  dissatisfied  with  the  verdict,  and 
only  refused  a  rule  because  it  was  a  second  trial,  and  he 
wished  to  save  plaintiff  costs  of  protracted  litigation. 

Ritchie,  Q.  C,  contra. — Plaintiffs  declaration  does  not 
contain  a  count  sufficient  to  cover  the  damage  attempted  to 
be  proved  here.  The  evidence  shews  that  plaintiff  penned 
the  water  up  over  night  at  his  own  dam,  and  that,  when  an 
extraordinary  flow  was  turned  on  in  the  morning,  and  only 
then,  our  dam  caused  backwater.  There  is  no  evidence  to 
shew  that  we  cause  a  backwater  during  the  "  ordinary  flow," 
which  is  all  plaintiff's  declaration  claims. 

The  mill  here  is  not  an  ancient  mill,  and  plaintifl  is  only 
entitled  to  the  natural  flow  of  the  stream.  There  is  a  great 
deal  of  contradictory  evidence  here  on  material  points.  There 
is  evidence  given  by  one  of  plaintiff's  witnesses  of  thirty-two 
inches'  difference  in  level  between  the  surface  of  defendant's 
still  water  and  the  sill  of  plaintiff's  mill.  That  was  when  the 
water  was  at  the  highest,  running  over  defendant's  dam. 
There  is  uncontradicted  evidence  of  obstructions  in  plaintiff's 
mill-race,  above  defendant's  backwater,  and  the  jury  may  be 
presumed  to  have  found  for  defendant  on  that.  The  rule  nm 
here  is  open  to  another  objection  in  not  setting  out  the  grounds 
specifically. 

Attomey-^Generai,  in  reply. — The  rule  sets  out  the  ground 
"  that  the  verdict  was  against  the  weight  of  evidence,"  which 
is  as  specific  as  it  could  be  put.  Fisher's  Dig.,  6115 ; 
14  U.  C.  C.  P.,  345.  There  is  evidence  that  other  causes 
might  have  produced  the  obstructions  in  question,  but  none 
to  show  that  the  obstruction  was  in  no  degree  caused  by 
defendant's  dam.  There  is  evidence  shewing  that  the 
obstructions  in  plaintiff's  race  were  caused  by  the  defendant's 
backwater  making  the  current  in  the  race  slower  than  it 
would  otherwise  have  been. 

James,  J.,  (November,  9th,  1882,)  delivered  judgment  as 
follows : — 

This  is  an  action  for  obstruction  to  a  water  course,  whereby 
defendant,  by  erecting  a  dam  below  the  plaintiff's  mill,  and 
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changing  the  course  of  a  brook,  called  Shea's  Brook,  raised 
the  level  of  the  water  so  as  to  obstruct  the  working  of  the 
plaintiflTs  mill,  situate  at  Brook  Village,  in  the  County  of 
Inverness.  The  cause  was  tried  at  Port  Hood,  in  July  Term, 
1880,  before  myself  and  a  jury,  and  a  verdict  given  for 
defendant,  contrary  to  my  opinion  expressed  in  charging  the 
jury.  Two  issues  were  given  to  the  jury,  which,  with  their 
answers,  are  as  follow : — 

Making  allowance  for  any  defect  in  plaintiffs  arrangement 
about  his  mill,  which  might  tend  to  create  or  increase 
backwater,  are  you  of  opinion  that  the  defendant's  mitl-dam, 
the  increase  in  the  gravel  bank  formed  by  Shea's  Brook,  and 
and  the  stones  alleged  to  have  been  deposited  by  defendant, 
jointly,  or  any  of  these  causes  separately  or  together,  caused 
any  backwater  or  increase  of  backwater  at  plaintiff's  mill 
which  would  not  have  occurred  had  these  alleged  obstructions 
not  existed  ? 

Eight  no's ;  one  yes. 

Did  you  find  that  the  lower  edge  or  bottom  of  plaintiflTs 
wheel  when  he  built  his  new  mill  was  14  or  16  inches  higher 
than  the  bottom  of  the  old  wheel  ? 

Yes  ;  nine  believe  it  was  raised  14  inches. 

(Sgd.)        Michael  MoEacheen,  Foreman. 

A  general  verdict  was  thereupon  entered  for  the  defendant, 
and  the  case  was  argued  before  us  on  a  rule  niai  to  set  the 
verdict  aside,  and  grant  a  new  trial.  This  rule  was  taken 
under  the  statute,  as  I  refused  to  grant  a  rule,  under  the 
mistaken  belief  that  this  was  a  second  verdict  for  the 
defendant  in  this  matter,  but  I  afterwards  discovered  that  the 
former  verdict  had  been  in  another  suit,  in  which  the  issue 
was  materially  dillerent. 

The  stream  on  which  the  two  mills  are  situate  is  a  large 
brook,  running  through  intervale  land.  The  distance  from 
plaintiff's  mill  to  defendant's  dam  is  about  28  rods ;  the 
stream  widening  very  much  after  it  leaves  plaintiffs  mill  and 
until  it  reaches  defendant's  pond  and  dam.  There  are  no 
rocks  or  other  natural  impediments  to  prevent  it  from  keeping 
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its  own  channel  elear  unless  obstrncted  in  some  way  by 
artificial  means,  the  difference  of  level  in  those  28  rods  bein^ 
only  some  two  feet,  as  will  appear  hereafter.  In  such  a  brook,' 
when  not  interfered  with,  gravel  and  sand  are  continually- 
washing  down  and  being  deposited  in  little  bars  or  beaches, 
with  pools  between  them,  and  rapids  where  the  stream, 
narrowed  by  these  beaches,  runs  past  them.  If  a  permanent 
obstruction  occurs  from  any  natural  causes,  for  instance,  a 
"jam  "  or  "  pack  "  of  drift  wood,  the  river  makes  a  course  for 
itself  around  the  obstruction,  unless  prevented  by  some  rock 
formation ;  but  while  the  obstruction  exists,  the  water  is 
raised  to  a  considerable  distance  above,  and  the  still  water 
thus  created  forms  a  receptacle  for  the  sand  and  gravel 
continually  brought  down  in  time  of  freshet  from  above. 
These  remarks,  although  simple  and  common-place,  and 
characteristic  of  all  streams  running  through,  alluvial  lands, 
from  the  Missi&sippi  River  to  the  smallest  brook,  are  necessary 
to  be  mentioned  here,  because  they  were  not  understood  or 
remembered  by  the  jury  who  tried  this  cause,  or  they  could 
not  have  found  a  verdict  for  the  defendant. 

The  two  mills  of  the  plaintiff  and  defendant  are  about 
1800  feet  apart.  They  were  both  erected  at  the  same  time, 
and  commenced  working  about  the  same  day  in  Ma)',  1875. 
But  the  plaintiffs  mill  was  erected  on  tlie  site  of  a  former 
mill,  which  he  built  in  1857-8,  and  operated  with  more  or  less 
success  until  1874,  some  16  years,  during  which  he  had  the 
stream  all  to  himself.  The  defendant  owned  property  further 
down  the  stream,  where  his  mill  and  dam  were  afterwards 
erected.  Of  his  mill  the  plaintiff  says  in  his  evidence :  '**  I 
had  a  good  flow  of  water  then ;  my  mill  was  for  many  years 
considered  the  best  mill  in  the  county ;  had  no  backwater 
then  except  in  very  heavy  freshets,  when  I  would  be  idle  not 
more  than  a  day  or  two  ;  had  no  trouble  with  dead  water  for 
six  or  seven  years ;  then  some  sticks  caught  across  where 
Gasper's  mill  now  is,  and  slabs  and  dust  from  my  mill 
accumulated  where  the  sticks  had  caught;  I  asked  Qasper  to 
let  me  go  and  clear  out  the  jam,  or  I  would  pa)'  him  to  do  it ; 
he  took  out  some,  and  I  paid  him  for  it,  and  I  cut  some  ;  this 
occurred   two  or    three    times    along  about   1867-8;    after 
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removing  it  the  mill  would  work  better ;  we  would  clear  so 
little  in  a  day  or  two  that  it  would  fill  right  up  again ;  In  1871 
I  made  a  particular  bargain  for  him  to  take  the  jam  all  out, 
and  I  would  give  him  my  mill  for  one  year  for  half  the  lumber 
he  would  saw  ;  he  sawed  logs  on  the  halves,  and  was  to  give 
me  one-half  of  his  share;  he  had  the  mill  that  year,  and 
cleared  out  the  jam,  under  that  agreement.'' 

This  evidence  is  not  attempted  to  be  denied  by  the 
defendant.  He  admits  the  agreement,  and  says  he  had  the 
mill  under  it  for  two  years,  but  thac  he  cleared  out  the  jam 
before  he  commenced  running  the  mill,  after  which  she  "  ran 
pretty  well ;  whenever  there  was  sawing  water  there  was  no 
trouble ;  in  any  freshet  that  could  be  called  a  freshet  she 
would  be  idle  from  one  day  to  six."  Of  the  jam  he  saj's  : "  It 
was  a  chain  at  least  above  my  present  dam  ;  *  *  *  the 
slabs,  old  brush,  sawdust,  etc.,  was  six  feet  above  the  intervale 
at  least;  could  go  across  it  the  highest  freshet;  the  water 
made  its  way  through  it ;  it  would  keep  the  water  back  ; 
when  the  water  was  high  the  stuff  on  top  would  rise,  and  in 
high  water  some  of  the  water  would  run  off  at  the  sides  over 
the  intervale ;  it  made  a  gvMy  round  at  the  east  aide,  the 
side  my  mill  is ;  it  made  the  brook  as  wide  again  as  it  was  ; 
on  that  about  a  chain  below  I  put  my  mill.'' 

It  is  perfectly  clear,  from  these  concurring  statements  of 
the  plaintiff  and  defendant,  that  the  jam,  while  it  existed, 
caused  the  obstruction  of  plaintiff^s  mill.  In  place  of  this 
jam,  .which  defendant  had  removed  under  contract  with 
plaintiff  in  order  to  remove  the  obstruction  to  the  plaintiff^s 
wheel,  the  defendant  erected  a  dam  4^  feet  high.  He  says  : 
"  I  built  it  4J  feet  from  the  bottom  of  the  brook ;  the  side 
dam  is  somewhat  higher  than  the  intervale,  to  keep  the  water 
from  going  over  on  that  side ;  *  *  •  it  is  about  that 
height  now."  The  jam  was  loose,  and  the  water  ran  through 
it,  thus  diminishing  the  frequency  of  the  water  rising  to  the 
height  of  the  intervale.  When  the  jam  was  there,  the  water 
ran  over  the  intervale  in  freshets,  and  found  fuither  relief  by 
gullying  a  new  course  for  itself  around  the  jam.  On  the  other 
hand,  the  dam  was  a  tight  structure,  and  was  built  higher 
than  the  intervale,  to  keep  the  stream  confined,  and  prevent 
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it  getting  relief  by  spreading  over  the  level  land,  or  cutting  a 
new  channel.  The  jam  was  admittedly  an  obstruction  to 
plaintiff's  mill;  could  the  dam  have  been  less  of  an  obstruction  ? 
There  was  some  discrepancy  of  evidence  as  to  the  height  of 
the  dam  from  the  bottom  of  the  brook,  which  I  consider  of 
little  consequence.  What  we  want  most  to  know  is,  not  the 
depth  of  the  bottom  of  the  brook,  but  the  height  of  the  dam 
in  relation  to  plaintiffs  wheel  and  to  the  surface  of  the 
intervale.  I  adopt  defendant's  statement  as  to  the  height  of 
the  dam.  Whatever  its  height,  it  is  evident  that  defendant 
sought  and  obtained  the  utmost  possible  control  over  the 
water,  irrespective  of  any  right  of  the  plaintiff,  by  erecting  a 
high  and  water-tight  dam.  No  evidence  is  given  that  he  at 
any  time  diminished  this  control  for  an  hour  to  relieve  the 
plaintiff's  mill.  I  think  that  upon  this  evidence  alone  the 
plaintiff  ought  to  have  a  verdict.  But  there  is  a  great  deal 
more  than  this  in  the  case.  The  plaintiff  and  defendant  were 
both  engaged,  in  1874-5,  in  erecting  their  mills,  the  plaintiff's 
old  mill  having  become  decayed.  The  plaintiff's  new  mill  was 
much  more  expensive  and  efficient  than  the  old  one.  It  cost 
him  $2,000,  besides  $600  paid  by  him  for  the  privilege  of 
flooding  a  quantity  of  land  about  his  mill.  The  old  and  new 
miHs  were  both  undershot,  but  the  new  one  had  a  wheel 
20  feet  in  diameter,  against  a  wheel  2  feet  9  inches  in  diameter 
in  the  old  mill.  But  the  most  material  difierence  between  the 
two  mills,  the  old  and  the  new,  as  regards  this  suit,  was  that 
the  bottom  of  the  new  wheel  was  made  14  inches  higher  than 
the  old  one.  The  plaintiff  was  constructing  an  expensive  mill. 
He  had  acquired  a  right  to  use  the  water  at  the  lower  level, 
.but  in  order  to  obviate  all  possible  risk  .of  backwater,  he  gave 
up  this  right,  preferring  to  sacrifice  a  material  amount  of 
water  power  in  order  to  prevent  entirely  the  risk  of  being 
injured  by  the  dam  his  neighbor  was  constructing  below  him. 
This  very  material  and  significant  fact,  the  raising  of  the 
wheel,  was  attempted  to  be  controverted  by  the  last  witness 
called  for  the  defence,  who  spoke  very  positively  from  .his 
own  observation ;  but  he  was  contradicted  by  the  architect 
who  built  the  mill,  and  who  happened  to  be  in  Court,  and  the 
iury  have,  on  a  special  issue,  found  that  fact  for  the  plaintiff. 
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If  the  plaintiff  had  a  right  to  expect  to  be  able  to  run  his 
mill  at  the  lower  level,  how  is  it  that  he  could  not  do  so  at  the 
higher  level  ?  The  defendant's  water-tight  dam  in  part 
accounts  for  it,  but  not  wholly.  There  is  another  very 
material  fact,  which  did  not  come  into^question  at  the  former 
trial  between  the  parties-— a  trial  in  a  suit  which  had 
terminated  before  this  suit  was  commenced. 

Before  the  erection  of  defendant's  dam  there  was  a  brook 
flowing  through  the  intervale  from  the  northward,  and 
discharging  itself  into  the  main  brook  below  the  defendant's 
dam.  This  brook  was  sufficiently  large  to  turn  a  mill  during 
a  pait  of  the  year,  (some  six  months,}  and  the  defendant  at 
one  time  spoke  of  placing  his  mill  on  it  instead  of  the  main 
brook.  After  he  had  built  his  dam,  in  order  to  increase  his 
water  power,  he  diverted  this  brook  into  the  main  brook, 
above  his  dam,  and  at  almost  one^third  of  the  distance  from 
his  mill  towards  the  plaintiffs  mill.  This  was  a  year  or  two 
after  he  finished  his  dam,  and  from  the  time  of  this  alteration 
the  obstruction  of  plaintiff's  mill  from  backwater  increased 
rapidly,  and  became  very  serious.  The  reason  is,  I  think, 
obvious.  The  water  from  Shea's  Brook  brought  down  earth, 
sand  and  gravel,  and  deposited  them  opposite  the  mouth  of 
the  brook  in  defendant's  pond.  Before  the  alteration  irf  the 
brook  it  was  about  forty  feet  wide  at  that  point,  but  the 
accumulation  of  sand,  etc.,  formed  a  bank  there  in  the  brook, 
which  was  as  high  as  the  intervale,  and  which  diminished  the 
width  of  the  brook  at  the  surface  of  defendant's  pond,  at  low 
water,  from  forty  feet  to  nineteen  feet,  according  to  the 
witnesses  for  the  defence,  including  the  defendant  himself, 
and  of  course  diminishing  the  depth  in  the  part  still  left  open. 
Had  the  defendant's  dam  not  been  there,  the  force  of  the 
water  in  freshets  would  have  carried  this  material  down 
stream  ;  but  as  it  fell  into  the  still  water  formed  by  defendant's 
dam,  it  settled  and  accumulated  there,  forming  an  additional 
obstruction.  This  is  abundantly  evident  from  the  evidence 
of  the  witnesses  on  both  sides.  This  alteration,  therefore, 
acted  as  an  increase  to  the  defendant's  obstruction,  first  by 
raising  the  height  of  water  on  defendant's  rolling  way  in  a 
freshet  by  increasing  the  quantity,  and,  secondly,  by  obstructing 
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and  backing  up  the  water  before  it  got  to  defendant's  dam. 
It  13  certain  that  this  alteration  must  in  both  these  ways  have 
injured  the  plaintiff.  It  is  evident  from  the  defendant's  own 
evidence  and  that  of  every  witness  who  spoke  of  it,  and 
which  is  too  voluminous  to  be  introduced  here.  Difference 
of  opinion  there  was  on  the  part  of  some  witnesses  on  vanous 
points,  but  scarcely  any  on  questions  of  fact.  Instead  of 
extracting  the  evidence  of  the  twelve  witnesses  on  this  point,  , 
it  is  sufficient  to  say  that  the  evidence  on  this  and  the  other 
points  I  have  referred  to  is,  as  to  the  material  facts,  singularly 
harmonious,  and  the  more  I  have  studied  it  the  more  I  am 
satisfied  that  the  verdict  on  these  grounds,  (and  these  grounds 
were  what  were  mainly  presented  in  the  charge  to  the  jury,) 
ought  to  have  beeut  for  the' plaintiff.  But  there  is  another 
branch  of  the  evidence  founded  on  the  proved  water  levels, 
which  I  did  not  enlarge  on  to  the  jury,  partly  because  I 
thought  them  better  qualified  to  decide  the  case  upon  practical 
than  upon  scientific  grounds,  partly .  because  I  thought  the 
plaintifi^s  evidence,  supported  as  it  was  on  every  main  fact  by 
the  defendant*s  witnesses,  was  sufficient  to  protect  him,  and 
partly  because  I  could  not,  at  the  trial,  give  it  the  requisite 
consideration.  I  have  since  had  opportunity  to  consider  it 
very  carefully,  and  I  find  that  it  is  entirely  conclusive  in  favor 
of  the  plaintiff.  The  distance  from  the  defendant's  mill  to 
the  plaintiffs,  by  the  plan  before  me,  which  is  proved  to  be 
accurate,  is  about  1848  feet.  The  place  was  examined  by 
Mr.  Murphy,  the  surveyor,  in  presence  of  the  plaintiff,  the 
defendant,  and  his  son,  and  several  other  witnesses,  in 
October,  1877.  The  time  chosen  for  the  survey  was  most 
favorable.  The  water  was  low,  running  over  defendant's 
dam,  but  not  over  plaintiff's  dam.  The  level  water  of  the 
defendant's  pond  was  found  to  extend  from  his  dam  to  a  point 
1320  feet  up  stream,  and  within  528  feet  of  plaintiff's  dam, 
as  nearly  as  it  is  possible  to  ascertain  by  the  plan.  From  this 
to  defendant's  dam  was  still  water,  and,  of  course,  perfectly 
level.  This  fact  is  very  material.  From  that  point  to  the  sill 
of  plaintiff's  mill  he  found  a  difference  of  level  of  32  inches. 
He  did  not  take,  or  did  not  state,  the  level  to  the  bottom  of 
plaintiff's  wheel,  which  was  an  important  omission  ;  but  all 
the  witnesses  concur  in  stating  that  the  wheel  was  several 


Digitized  by  VjOOQIC 


352  DWTER    v.    GASPER. 

inches  below  the  sill  of  the  mill.  Some  of  them  stated  it  at 
24  inches,  and  some  at  26  inches  above  the  water  level; 
within  these  limits,  all  the  witnesses,  some  of  them  present  at 
the  survey,  are  agreed.  I  take  it  at  25  inches.  Now  it  ifl 
evident  that  if,  from  any  cause,  the  water  was  raised  25 
inches  in  defendant's  rolling  way,  and  no  water  coming  in 
from  above,  the  still  water  would,  if  arrested  in  that  condition, 
extend  from  the  defendant's  dam  to  the  bottom  of  plaintiffs 
wheel,  and  to  a  height  of  14  inches  on  the  old  wheel,  had  it 
remained  there.  This  water  level  would  be,  for  the  purposes 
of  this  argument,  equivalent  to  a  marble  floor,  at  the  same 
level,  because  two  cubic  feet  of  water  can  no  more  be  pat  in 
one  cubic  foot  of  space  than  if  the  material  were  marble 
instead  of  water.  From  this  it  follows  that  when,  in  frashets, 
the  water  was  running  two  feet  deep  over  defendant's  dam, 
(and  we  have  evidence  of  its  running  three  feet,)  the  whole 
difference  of  level  between  the  two  points  would  be  occupied 
by  water  artificially  raised  by  defendant,  independently  of  the 
water  coming  down  from  above.  But  the  water  coming  from 
above  would  be  equal,  (or  nearly  so,  allowance  being  made  for 
Shea's  Brook,)  to  that  going  over  defendant's  dam  ;  and  if 
there  were  a  level  marble  floor,  as  I  have  supposed,  from  the 
bottom  of  the  wheel  downwards,  the  water  escaping  through 
plaintiff's  mill,  or  over  his  dam — it  is  no  matter  which — must 
flow  over  this,  and  run  down  in  an  inclined  plane  to  and  over 
defendant's  dam,  thereby  further  increasing  the  height  of 
water  on  this  dam,  and  consequently  on  the  plaintifi"s  wheel. 
And  when  we  consider  that  the  brook  increases  rapidly  in 
width  as  it  goes  down,  being  three  or  four  times  as  wide 
above  Shea's  Brook  as  it  is  at  the  mill,  it  must  necessarily  be 
that  the  water  would  rise  higher — considerably  higher — ^at 
the  wheel  than  at  defendant's  dam,  because  running  water 
must  necessarily  make  an  inclined  plane,  or  it  could  not  run 
at  all,  and  because  the  narrow  brook  at  plaintiff's  mill  could 
not  possibly  discharge  the  same  quantity  as  defendant's 
rolling  way,  the  width  of  which  is  many  times  greater, 
without  an  increase  of  depth.  I  am  not,  therefore,  surprised 
at  the  plaintiff's  statement :  "  Sometimes  the  water  will  hack 
up  four  feet  high  behind  my  wheel  in  the  mill,  and  it  will  be 
all  one  pond  from  defendant's  pond  to  four  feet  high  in  my 
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mill.'^  The  statement  may  be  exap^oferated,  but  something 
similar  must  have  occurred  at  every  freshet.  Of  course  the 
water  would  not  in  that  case  be  still,  but,  as  plaintiff  and 
defendant  have  both  described  it,  running  down  in  a  rapid 
current  I  am  obliged  to  omit  the  greater  part  of  what  I  had 
written  on  this  point,  to  which  I  have  given  very  full 
consideration,  but  I  think  it  necessary  to  give  a  summary  of 
the  arguments  on  this  point,  because,  in  my  experience  at  the 
bar,  I  have  known  and  been  engaged  in  several  important 
cases  of  a  similar  character,  notably  Foster  v.  Fowler,  which 
was  ultimately,  after  three  trials,  settled  on  the  principles  I 
have  very  briefly  indicated.  I  know  no  scientific  work  which 
may  be  referred  to  to  elucidate  effectually  a  question  of  this 
kind,  and  we,  as  well  as  jurymen  and  litigants,  must  guide 
ourselves  mainly  by  the  light  of  practical  experience  and 
observation.  That  serious  damage  has  occurred  to  the 
plaintiff's  mill  from  the  defendant's  obstructions  was 
abundantly  proved.  There  is  no  doubt,  on  the  evidence,  that 
if  these  obstructions  are  continued  the  plaintiff's  mill  is 
almost  useless. 

The  main  defence  was,  of  course,  that  the  defendant's 
obstructions  did  not  create  the  plaintiff's  difficulty,  and  this 
defence  consisted  mainly  of  the  opinions  of  witnesses  whose 
theories  were  refuted  by  the  facts  which  they  either  admitted 
or  themselves  proved.  There  is  another  defence  which  I 
should  not  omit  to  notice  briefly.  It  was  shown  that  between 
the  foot  of  plaintiff^s  race  and  the  head  of  the  stillwater, 
eight  or  nine  rods,  there  was  a  fall  of  fourteen  and  a  half 
inches,  and  in  this  space  there  were  eight  or  nine  little  sand 
bars,  with  pools  between  them,  and  rapids  past  them.  There 
is  one  to  every  rod  and  about  an  inch  and  a  half  of  fall  to 
each  rapid.  But  this  was  at  low  water,  and  if  the  water  were 
raised  on  defendant's  dam  only  fourteen  and  a  half  inches,  so 
as  to  make  a  level  to  the  foot  of  plaintiff's  race,  these  would 
be  all  under  water,  covered,  as  I  have  before  suggested,  by 
what  was  equivalent  to  a  marble  floor.  But  there  is  another 
sufficient  answer  to  this  defence.  It  was  proved  that  when 
defendant  was  working  his  old  mill  there  were  sand  bars 
there  which  plaintiff  used  to  dig  out  as  obstructions  to  his 
water,  but  not  only  was  the  old  mill  fourteen  inches  lower 
w 
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than  the  new,  but  those  old  sand  bars  are  long  since  covered 
up.  It  is  beyond  dispute,  from  the  evidence  on  both  sides, 
that  the  brook  has  filled  up  there,  the  plaintiff  says  two 
feet,  and  the  defendant's  witnesses  state  the  fact  that  it  filled 
up.  If  it  be  now  an  obstruction,  how  came  it  tliere  ?  Is  it 
not  obvious  that,  as  it  came  down  the  stream,  it  settled  and 
accumulated,  just  as  the  bank  at  Shea's  Brook  did,  in  the  first 
Stillwater  it  reached  ?  That  Stillwater  was  occasioned  by 
defendant's  dam,  and  if  the  sand  bars  were  an  obstruction, 
they  were  the  result  of  defendant's  wrongful  acts. 

There  was  evidence  given  of  some  trifling  leakage  from 
plaintifi's  brook  into  bis  race  on  one  or  two  occasions,  bat 
nothing  more,  I  think,  than  mere  leakage,  which  I  left  to  the 
jury  as  a  ground  for  reducing  the  damages  if  tbey  thought 
that  from  that  or  any  other  cause  the  plaintifl^had  contributed, 
by  his  acts  or  omissions,  to  increase  the  amount  of  backwater. 

I  do  not  think  this  is  at  all  a  case  depending  on  the 
weight  of  evidence.  I  do  not  know  a  single  material  fact  in 
the  case  in  favor  of  the  plaintiff  which  is  not  conclusively 
shewn  by  the  witnesses  for  the  defence,  and  on  their  testimony 
and  the  evidence  for  plaintiff,  which  they  have  not  attempted 
to  deny,  I  have  no  doubt  whatever  that  the  verdict  should 
have  been  for  plaintiff,  and'  that  this  verdict,  which  I  cannot 
consider  a  perverse,  but,  in  my  opinion,  a  very  mistaken 
verdict,  ought  to  be  set  aside  with  costs.  I  remember  that  in 
Foster  v.  Fowler,  the  Court  said,  as  their  judgment  on  the  first 
argument  for  a  new  trial :  "  Well,  Mr.  Young,  we  all  think 
that  this  is  a  case  which  ought,  even  if  you  are  right,  to  be 
tried  a  second  time  ;"  and  there  are  some  causes,  especially 
causes  involving  scientific  questions  which  cannot  be  sufficiently 
well  tried  the  first  time  in  the  hurried  circumstances  attending 
trials  on  our  circuits.  I  feel  for  my  own  part  very  much 
better  qualified  to  conduct  this  trial  a  second  time  from  the 
careful  consideration  I  have  given  to  it  at  and  since  the 
argument,  and  I  think  a  second  trial  absolutely  necessary,  in 
order  to  obtain  a  sound  and  satisfactory  result  Had  I  an 
opportunity  of  studying  the  case  before  the  trial,  I  have  no 
doubt  the  result  would  have  been  different  Costs  to  abide 
the  event 

McDonald,  C.  J.,  concurred. 
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RiGBT,  J. — In  statiDg  the  reasons  for  the  judgment  in  the 
case  of  The  Cobequid  Marine  Insurance  Company  v.  Barteaux^ 
L.  R,  6  P.  C,  326,  an  authority  above  all  others  binding 
upon  us,  Sir  Henry  Keating  says :  *  *  *  "  if  it  is  plain 
that  the  evidence  was  such  that  there  is  ground  for  the  belief 
that  the  jury  really  did  act  without  giving  that  weight  which 
they  ought  to  do  to  the  evidence  that  was  laid  before  them, 
there  is  no  reason  whatever  why  a  new  trial  in  the  interests 
of  justice  should  not  be  directed"  And  in  the  case  of 
Solojrum  v.  Belton,  8  Q.  B.  Div.,  176,  the  Court  of  Appeal  held 
that  the  rule  on  which  a  new  trial  should  be  granted,  on  the 
ground  that  the  verdict  was  unsatisfactory  as  being  against 
the  weight  of  evidence,  was  ♦  ♦  ♦  "  whether  the  verdict 
was  such  as  reasonable  men  ought  to  have  come  to."  The 
case  at  bar  has  given  me  considerable  difficult}'  in  consequence 
of  my  desire  to  avoid  interfering  in  any  way  with  the  functions 
of  the  jury,  but,  after  carefully  reading  over  the  evidence  more 
than  once,  1  have  been  driven  to  the  conclusion  that  the 
plaintiff  might  be  subject  to  great  injustice  if  the  verdict  were 
sustained,  and  I  do  not  think  that  it  was  a  conclusion  at 
which  reasonable  men  ought  to  have  arrived  upon  that 
evidence.  The  uncontradicted  testimony  given  by  plaintiff 
and  hia  witnesses  in  relation  to  the  obstructions  which 
occurred  in  the  stream  before  the  erection  of  defendant's  dam 
and  contiguous  to  its  site,  the  character  and  dimensions  of 
these  obstructions  and  their  position  and  effects,  as  compared 
with  defendant's  dam,  is  not  inconsistent  with  the  evidence 
adduced  by  defendant  in  proof  of  obstructions  alleged  to  have 
been  occasioned  by  deposits  in  the  mill-race.  The  question  is 
not  whether  any^  but  whether  cdl  the  backwater  was  the 
result  of  the  causes  of  which  defendant  adduced  proof. 
Without  reference  to  the  very  strong  facts  in  proof  in  relation 
to  the  alteration  of  Shea's  Brook,  I  believe  the  jury  decided 
the  issues  submitted  to  them  without  giving  sufficient  weight 
to  the  uncontradicted  testimony  to  which  I  have  referred,  and 
I  am  of  opinion  that  there  should  be  a  new  trial,  the  costs  to 
abide  the  final  event  of  the  suit 
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Before  McDonald,  C.  J.,  and  Jambs  and  Riobt,  J  J, 
(Decided  Nevewhtr  9thf  ISSi,) 

Intolveney.—CompotUion.— Filing  Second   Claim  ajter  Meeeivinff  Compatiiion. — 

Waiver, 

pLAiKTiFFBf  being  crediton  of  the  defendant,  an  iosolvent,  executed  a  compodiion  deed 
under  the  provisions  of  the  Insolvent  Act  and  received  their  imposition,  poyable  id  seven] 
instalments,  ou  a  claim  filed  in  September,  1876,  shelving  a  balance  of  $2,006,  after  g1vin|p 
credit  for  a  "  note  endorsed  by  T.  Ck>f!ln.'*  After  the  time  for  pajinent  of  the  compoeiUon 
elapsed  pIsintlfTs  filed  a  second  claim  containing  substantially  the  aame  debits,  but  omitting- 
tbe  credit  of  the  note'endorsed  by  T.  Coffin  &  Co.  The  total  amount  of  the  debits  in  the 
second  claim  was  $2,831,  from  which  plaintiffs  deducted  92,036,  the  amount  of  the  flnt  datnn, 
leaving  a  balance  of  9795.    Plaintiffs  recovered  a  verdict  for  the  composition  on  this  amount. 

Heldt  that  in  filing  the  first  claim,  on  which  the  Coffin  note  was  credited,  and  receirlng  » 
composition  on  the  claim  as  thus  filed,  plaintiffs  had  waived  the  right  to  demand  a  ccMnpoaition 
on  the  sum  that  would  have  been  due  if  tbey  had  not  given  credit  for  the  Coffin  note. 

This  was  a  rule  nisi  to  set  aside  a  verdict  for  plaintiffs  in 
an  action  on  a  deed  of  composition  and  discharge,  made  under 
the  Insolvent  Act  of  1875,  After  reciting  defendant's  assign- 
ment to  the  official  assignee  under  the  provisions  of  the 
Insolvent  Act,  etc.,  plaintiffs  declared  as  follows: — ^"That 
afterward,  on  the  third  day  of  May,  A.  D.  1877,  a  4^rtain 
deed  of  composition  and  discbarge  of  that  date,  and  made 
between  the  said  defendants  of  the  first  part,  and  the  several 
creditoi-s  of  the  said  defendants  of  the  second  part,  after 
reciting  that  the  said  defendants  had  become  bankrupts,  and 
were  unable  to  pay  their  liabilities  in  full,  and  at  a 
meeting  of  their  creditors,  duly  called,  had  made  an  ofier,  in 
writing,  of  composition,  which  was  approved  by  a  majority  of 
the  said  creditors  present  at  such  meeting,  and  that  it  was 
desirable  that  a  deed  of  composition  and  discharge,  embodying 
the  usual  conditions  of  the  said  offer  of  compromise  under  the 
provisions  of  the  Insolvent  Act  of  1876  and  amending  Acts, 
should  be  executed,  the  said  defendants  coveiianted  and 
agreed  to  and  with  all  their  creditors,  collectively  and 
severally,  their  and  each  of  their  executors,  administrators 
and  assigns,  that  they,  the  said  defendants,  would  pay  to 
each  of  them  respectively  a  composition  of  twenty-five  cents 
on  the  dollar  of  their  respective  claims  against  them 
individually   and  as  co-partners,  in  the  manner  and  at   the 
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times  following,  that  is  to  say,  the  sum  of  five  cents  on  the 
dollar  in  three  months  from  the  day  of  the  date  of  the  order 
confirming  the  said  composition,  the  further  sum  of  five 
cents  on  the  dollar  in  six  months  from  said  date,  the  further 
sum  of  seven  cents  on  the  dollar  in  twelve  months  from  said 
date,  and  the  balance  of  eight  cents  on  the  dollar  in  eighteen 
months  from  said  date,  and  that  they  would  give  to  each  of 
their  said  creditors  their  promissory  notes  for  such  composition 
payments.  And  it  was  by  the  said  deed  further  understood 
and  agreed  by  and  between  the  parties  to  the  said  deed  that 
the  same  was  made  in  pursuance  of  the  Insolvent  Act  of  1876 y 
and  the  amendments  thereto,  and  might  be  confirmed 
thereunder,  and  also  that  the  same  should  be  ineffective 
unless  and  until  the  same  should  be  executed  by  a  majority 
in  number  of  the  creditors  of  the  said  defendants  who  had 
proved  claims  to  the  amount  of  one  hundred  dollars  and 
upwards,  and  who  respresented  three-fourths  in  value  of  all 
the  claims  of  one  hundred  dollars  and  upwards  which  had 
been  so  proved.  And  the  said  deed  of  composition  and 
discharge  was  duly  executed  by  the  aforesaid  proportion  in 
number  and  value  of  the  creditors  of  the  said  defendants,  and 
the  same,  together  with  the  composition  therein  provided  for 
was,  on  order  of  the  Judge  of  the  County  Court  at  Shelburne, 
being  the  court  having  jurisdiction  in  the  premises,  being 
dated  and  made  the  thirtieth  day  of  February,  A.  D.  1878, 
duly  confirmed  pursuant  to  the  provisions  of  the  Insolvent 
Act  of  1875,  and  the  plaintiffs  were  creditors  of  the  said 
defendants  for  the  said  sum  of  two  thousand  eight  hundred 
and  thirty-one  dollars  and  sixteen  cents,  and  were  entitled  to 
rank  upon  the  estate  of  the  said  defendants  for  such  amount, 
the  same  being  duly  provable  against  them,  and'  to  be  paid 
the  sum  of  seven  hundred  and  seven  dollars  and  ninety  cents, 
being  a  composition  of  twenty-five  cents  on  every  dollar  of 
their  said  claims,  and  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  times  elapsed  necessary  to  entitle  the 
plaintiffs  to  bring  this  action  for  the  breach  hereinafter 
alleged,  yet  the  defendants  did  not  pay  to  the  plaintiff?*,  being 
such  creditors  as  aforesaid,  the  said  composition  payments  in 
the  time  and  manner  as  aforesaid,  but  only  a  small  part,  to 
wit,  the  sum  of  five  hundred  and  nine  dollars  and  five  cents  ; 
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nor  did  they  give  to  the  plaintiffs  any  promissory  notes  for 
such  composition  payments,  and  the  amount  of  the  composition 
payments  remain,  except  as  aforesaid,  wholly  unpaid,  and  also 
that  the  said  defendants  are  indebted  to  the  said  plaintiffs  for 
money  payable  by  the  defendants  to  the  said  plaintiffs  for 
goods  sold  and  delivered  by  the  plaintiffs  to  the  defendants, 
at  their  request,  and  for  work  done  and  materials  provided 
by  the  plaintiffs  for  the  defendants,  at  their  request,  and  for 
money  lent  and  advanced,  and  paid,  laid  out  and  expended 
by  the  plaintiffs  for  the  defendants,  at  their  request,  and  for 
money  received  by  the  defendants  for  the  use  of  the  plaintiffs, 
and  for  money  found  to  be  due  from  the  defendants  to  the 
plaintiffs  on  an  account  stated  between  them,  and  for  interest 
upon  money  of  the  plaintiffs  held  by  the  defendants,  and 
forborne  to  them  by  the  plaintiffs  for  a  long  time  now  elapsed." 
Defendants  pleaded,  among  others,  the  following  plea : — 
4th.  And  for  a  fourth  plea  the  defendants  say  that  they 
became  insolvent,  and  obtained  a  deed  of  composition  and 
discharge  under  the  Insolvent  Act  of  1876  and  its  amendments, 
which  said  deed  was  duly  confirmed,  as  mentioned  and  set 
forth  in  plaintiff's  writ,  and  the  defendants  obtained  their 
discharge  from  all  their  liabilities  mentioned  and  set  forth  ia 
their  schedule  of  liabilities,  duly  filed  under  said  acts,  (the 
claim  of  the  said  plaintiffs  under  the  common  counts  of  the 
plaintiff's  writ  being  one) ;  -and  the  said  plaintiffs  duly  filed 
their  claim  against  said  defendants'  estate  for  the  sum  of  two 
thousand  and  thirty-six  dollars  and  twenty  cents;  and  the 
said  defendants  gave  their  promissorj'  notes  to  the  said 
plaintiffs  for  the  composition  due  thereon,  according  to  the 
terms  and  conditions  mentioned  in  said  deed,  set  out  in 
plaintiffs  writ,  which  the  said  plaintiffs  accepted  in  full 
satisfaction  and  discharge  of  the  defendants'  liability  to  them 
under  said  deed,  and  of  the  claim  mentioned  in  plaintiffs' 
common  counts,  and  when  the  said  composition  notes  became 
due  the  defendants  paid  the  same. 

From  the  evidence  given  and  the  papers  produced  on  the 
trial,  it  appeared  that  when  plaintiffs  filed  their  original 
claim  they  were  holders  of  a  note  made  by  defendants,  and 
endorsed  by  T.  Coffin  &  Co.,  for  about  one-third  of  the  amount 
of  their  account    Defendants  were  credited  with  the  amount 
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of  this  note,  and  the  claim  filed  for  the  balance.  For  the 
composition  payable  on  this  balance,  plaintiffs,  in  common 
with  other  creditors,  received  notes  which  were  daly  met  at 
maturity.  Three  years  after  the  date  of  filing  the  first  claim, 
in  consequence  of  refusal  on  the  part  of  the  indorsers  of  the 
note  credited  thereon  to  pay  the  same,  plaintiffs,  after  leave 
obtained,  filed  a  supplemental  claim,  crediting  defendants 
with  the  amount  of  the  previous  claim,  and  claiming  for  the 
balance,  being  the  amount  of  the  note,  less  a  cash  payment 
made  on  account. 

The  object  of  the  action  was  to  recover  a  dividend  on  the 
supplemental  claim. 

The  cause  was  tried  before  Mr.  Justice  James,  who  found 
a  verdict  in  plaintiffs'  favor  for  composition  at  25  per  cent,  on 
$795.42,  and  interest. 

McicCoy^  Q.  C,  in  support  of  rule. — ^Our  plea  that  we  gave 
notes  in  conformity  with  the  terms  of  the  deed  is  a  complete 
answer  to  the  declaration.  If  there  was  a  mistake  in  the 
£ling  of  the  claim,  in  consequence  of  which  plaintiff  did  not 
receive  enough,  he  should  have  replied  it.  It  would  then 
have  been  for  the  Judge  to  permit  an  amendment.  The 
plaintiffs  had  eighteen  months  to  amend,  but  failed  to  do  so. 
They  cannot  split  up  their  claim,  but  are  bound  to  file  the 
whole.  Not  to  do  so  is  to  evade  the  spirit  of  the  act.  The 
insolvent  is  now  discharged  from  all  his  liabilities,  and  the 
plaintiffs  have  lost  their  remedy  by  their  own  laches. 

Sedgev/i€h,Q.G.,coniveL. — The  defendant  is  presumed  to  know 
how  much  he  owed  the  plaintiffs.  He  made  an  assignment 
and  entered  into  a  contract  for  consideration  to  pay  25  per  cent. 
of  his  indebtness,  not  of  the  proved  claims.  (McDonald,  C.  J. 
— The  deed  says,  "  25  per  cent,  of  their  respective  claims." 
Must  you  not  read  that  in  the  light  of  the  Act  f)  The  only 
way  in  which  the  defendant  can  get  rid  of  his  obligation  to 
pay  the  plaintiff  25  per  cent,  on  his  full  indebtedness  must  be 
by  virtue  of  some  principle  of  estoppel.  (RiOBY,  J. — He 
may  be  relieved  by  the  construction  of  the  Act.  It  may 
be  a  question  whether  a  party  is  not  bound  by  a  claim 
filed.)  It  is  not  necessary  for  the  creditor  to  prove  a 
daim    at  all  to  entitle  himself  to  jsue  under  a  deed   of 
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composition  and  discharge.  27  U.  G.  C.  P.,  510.  (Rigby,  J.— 
It  may  be  that  other  creditors  would  not  have  entered  into 
the  composition  at  all  if  they  had  known  that  the  plaintifTs 
claim  was  double  what  it  was  represented.)  Why  should  we 
be  estopped  by  a  mistake.  There  is  uncontradicted  evidence 
that  the  defendants  promised  to  pay  this  amount.  In 
23  U.  G.  G.  P.,  346,  it  was  held  that  the  only  remedy  of  the 
creditor  is  under  the  composition  and  discharge.  The 
defendants  admit  that  they  owe  us  $3,000,  but  they  say: 
"  We  will  not  pay  you,  because  you  filed  a  claim  for  $2,000  in 
the  Insolvent  Court."  Some  authority  should  be  adduced  to 
shew  that  that  is  an  estoppel:  (McDonald,  C.  J. — If  you 
you  are  not  estopped,' I  don't  see  what  answer  there  is  to  your 
action.)  Are  we  precluded  at  any  time  from  saying  we  made 
a  mistake  in  our  claim  ? 

MacGoy,  Q,  C,  in  reply. — There  should  have  been  a  new 
assignment.  (Sedgevnck,  Q,  C. — That  point  should  have  been 
taken  at  the  trial.)  There  is  nothing  to  shew  that  the  amount 
of  the  claim  is  for  a  new  indebtedness  not  already  covered. 
There  is  conclusive  evidence  that  plaintiffs  accepted  the 
Coffin  note  in  full  satisfaction  to  the  amount  of  the  debt.  A 
party  filing  a  claim  is  in  the  same  position  as  if  bringing  an 
action.  In  L.  i?.,  2  G,  P.  Div,,  314,  the  question  as  to  splitting 
claims  was  discussed.  If  the  security  was  a  continuing  one, 
it  should  have  been  valued.  4  Ontario  AppealSy  335.  The 
release  is  from  all  claims,  filed  or  not.  27  U,  (7.  G.  P.,  514 
and  169.  The  plaintiffs  might  have  sued  Coffin.  1  Ames  on 
Bills,  248,  249 ;  2  P.  Jk  P.,  35.  By  their  ta<^e8  plaintifis 
made  the  note  their  own.    1  P.  Jk  P.,  679 ;  1  M.  ik  M.,  222. 

Rigby,  J.,  (November  9th,  1882,)  delivered  judgment,  as 
follows : — 

The  defendants,  being  insolvent,  executed  a  deed  of 
composition  and  discharge,  under  the  provisions  of  the 
Insolvent  Act  of  1876,  dated  the  third  of  May,  1877,  by  which 
they  covenanted  to  pay  to  each  of  their  creditors  a  composition 
of  twenty-five  cents  on  the  dollar  on  their  respective  claims, 
in  instalments  of  five  cents  in  three  months,  five  cents  in  six 
months,  seven  cents  in  twelve  months,  and  the  balance  of 
eight  cents  in  eighteen  months  from  the  date  of  the  order 
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confirming  such  deed.  Such  order  was  subsequently  granted 
by  the  Judge,  dated  February  30th,  1878.  The  plaintiffs, 
being  creditors  of  the  insolvents,  in  compliance  with  the 
provisions  of  the  Act,  filed  with  the  assignee  their  claim 
against  the  estate,  sworn  to  on  the  27th  day  of  September, 
1876,  and  shewing  a  balance  due  to  them  by  the  insolvents  of 
$2,036.tyVi  for  which  they  accepted  four  composition  notes 
for  the  several  instalments  provided  for  in  the  deed,  and 
which  were  duly  paid  by  insolvents.  After  the  time  for 
payment  of  the  composition  had  elapsed,  and  on  the  9th  of 
September,  1879,  plaintiffs  filed  a  second  claim  against 
insolvents,  sworn  to  on  the  8th  of  the  same  month,  shewing 
the  sum  of  $795.42  to  be  due  to  them.  The  accounts  annexed 
to  each  of  these  claims  commence  with  the  same  charge 
against  defendants,  viz ,  a  balance  due  December  3lst,  1875,  of 
S3,451.58,  but  the  account  annexed  to  the  claim  first  filed  has  a 
credit  of  $1,095.52,  described  as  "  a  note  endorsed  by  T.  Coffin 
&  Co.,  due  12th  October"  ;  in  the  second  claim  this  credit  is 
omitted,  but  after  giving  credit  for  a  payment  of  $700,  and 
charging  a  balance  of  interest,  the  account  to  the  latter  shews 
a  balance  in  favor  of  plaintiffs  of  $2,881.62,  from  which  is 
deducted  $2,036.20,  the  amount  of  the  first  claim,  leaving  the 
balance  of  $795.20.  Really,  therefore,  each  claim  is  for  the 
same  indebtedness,  but  by  the  second  claim  plaintiffs  seek  to 
avoid  the  effect  of  the  credit  of  the  Coffin  note  in  the  first 
one,  and  to  establish  defendants'  liability  in  the  original 
indebtedness  as  if  such  credit  had  never  been  given. 

This  action  was  commenced  on  the  22nd  September,  1879, 
and  the  declaration  consists  of  a  count  upon  the  covenant  in 
the  composition  deed,  and  also  the  common  founts.  In  the 
former  the  plaintiffs,  after  setting  out  the  terms  of  the  deed 
and  the  fact  of  its  confirmation,  allege  that  they  were  creditors 
of  the  defendants  for  the  sum  of  $2,831.V\/^,  (the  same  sum 
already  mentioned  as  the  balance  in  the  account  annexed  to 
their  second  claim,  before  deducting  the  amount  for  which 
the  first  claim  was  filed,)  and  were  entitled  to  rank  upon  the 
estate  of  the  defendants  for  such  amount,  the  same  being  duly 
proveable  against  them,  and  to  be  paid  the  sum  of  $707.90, 
being  the  composition  of  twenty-five  cents  on  the  dollar  on 
such  claim ;  the  breach  alleged  being  that  tbe  defendants  did 
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not  pay  to  the  plaintiffs  the  composition  payments  which  they 
had  thus  covenanted  to  pay,  hut  only  a  small  part,  to  wit, 
$509.05  (this  heing  the  amount  of  the  composition  notes 
accepted  by  plaintiffs  and  paid  to  them  by  defendants,  in  the 
amount  of  their  first  claim,  as  already  stated.)  By  their  third 
plea  defendants  deny  that  plaintiffs  were  their  creditors  for 
such  sum  of  $2,831.62,  or  that  they  had  filed  their  claim 
against  defendants'  estate,  or  that  they  were  entitled  to  rank 
upon  that  estate  for  such  amount,  or  to  be  paid  said  sum  of 
$707.90.  In  their  fourth  plea,  which  is  pleaded  to  the  whole 
declaration,  they  set  up  the  deed,  and  their  discharge  there- 
under, that  the  plaintiffs  duly  filed  their  claim  against 
defendants'  estate  for  the  sum  of  $2,036.20,  and  defendants 
gave  their  promissory  notes  to  the  plaintiffs  for  the  composition 
due  thereon,  which  plaintiffs  accepted  in  full  satisfaction  and 
discharge  of  defendants'  liability  to  them  under  the  deed,  and 
of  the  claim  mentioned  in  the  common  counts,  and  that  when 
said  notes  became  due  the  defendants  paid  the  same.  There 
was  no  replication  but  the  statutable  one. 

Plaintiffs  having  obtained  a  verdict  for  the  amount  of  the 
composition  on  $795.42,  and  interest,  a  rule  to  sct  it  aside 
was  argued  before  us  during  the  last  session  of  this  Court. 
Much  less  doubt  would  arise  in  my  mind  as  to  the  correctness 
of  this  verdict  if  the  second  claim  referred  to  a  different 
subject  matter  from  that  embodied  in  the  first,  but  even  in 
that  case  I  would  incline  to  the  opinion  that,  to  get  the 
advantage  of  any  such  additional  indebtedness  of  the 
defendants,  the  plaintiff's  should  have  withdi-awn  the  first,  and 
filed,  by  leave  of  the  Judge,  an  amended  claim  for  the 
increased  amount,  before  the  composition  on  the  first  claim 
had  been  paid.  I  can  find  within  the  Act  no  authority  to 
justify  the  same  creditor  in  having  two  claims  filed  against 
the  same  estate  for  the  same  indebtedness,  even  though  one 
should,  in  consequence  of  containing  additional  credits,  be  torn 
a  less  amount  than  the  other.  Section  104  of  the  Act  provides 
that  the  claims  of  creditors  furnished  to  the  assignee  in  the 
form  specified  shall  be  considered  as  proved,  unless  contested, 
and  on  turning  to  sub-section  h,  of  section  2  of  the  Act,  it 
will  be  seen  that  it  is  the  filing  of  a  claim  that  alone  constitutes 
a  "  creditor "  for  many  of  the  most  important  operations  of 
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the  Act.  In  the  case  before  us,  the  first  claim  filed  by 
plaintiffs  had  to  be  considered  in  determining  whether  the 
necessary  number  of  creditors  had  executed  the  deed  of 
composition  for  the  purpose  of  enabling  the  Judge  to 
confirm  it,  and  discharge  defendants;  and  that  section  also 
provides  that  the  required  amount  of  a  creditor's  claim  shall 
be  over  and  above  any  set-off  or  counter  claim  of  the  debtor 
against  the  creditor.  Surely  we  cannot  be  asked  to  conclude 
that  a  "  creditor  "  within  this  section  can  subsequently  file  a 
claim  for  the  same  indebtedness  but  omit  to  allow  credit  for 
the  amount  which,  in  the  former  claim,  he  had  deducted  as 
set-off,  and  recover  a  composition  upon  the  increased  amount, 
which,  if  it  had  been  originally  specified  aA  the  true  indebted- 
ness, might  have  so  altered  the  sum  of  defendants'  liabilities 
as  to  render  their  deed  inoperative.  That  deed  having  been 
confirmed  it  became  the  duty  of  insolvents  to  pay  each 
creditor  the  amount  of  his  composition  at  the  times  specified ) 
and  the  amount  on  which  such  composition  would  have  to  be 
paid  would  be  the  sum  sworn  to  in  the  several  claims  filed  as 
due  to  each  particular  claimant  If  the  insolvent  considered 
the  amount  so  specified  in  any  case  as  too  large  he  could  file 
objections  to  the  claim ;  if  the  creditor,  through  mistake  or 
otherwise,  had  stated  his  debt  at  a  less  sum  than  he  was 
entitled  to,  he  might  be  allowed  to  withdraw  his  claim  and 
file  an  amended  one  before  accepting  the  composition.  In 
the  present  case,  when  the  composition  was  payable,  only  the 
first  claim  of  plaintiffs  had  been  filed,  and  on  the  sum  stated 
in  that  as  defendants'  indebtedness  they  were  offered  and 
accepted  the  composition  agreed  to  be  paid,  and  have  thereby, 
in  my  opinion,  waived  the  right  to  be  paid  a  composition  on 
any  larger  sum  or  to  contend  that  their  claim  against 
defendants  should  have  been  made,  up  without  crediting 
the  Coffin  note. 

Cases  might  arise  in  which,  in  a  less  interval  than  elapsed 
between  the  filing  of  the  two  claims,' a  note  might  become 
barred  by  the  Statute  of  Limitations,  or  the  parties  liable 
thereon  insolvent  Can  it  be  said  that  in  such  a  case  a  creditor 
who  had  credited  such  note  as  a  set-off  or  payment  in  his 
claim  would  be  at  liberty  to  file  a  second  claim  for  the  purpose 
of  imposing  the  liability  for  such  note  upon  the  estate  of  the 
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insolvents  ?  If  so,  there  could  be  no  limit  to  such  a  right,  and 
from  time  to  time  creditors  could  file  successive  claims 
increasing  their  demands  against  the  insolvent's  estate  by 
withdrawing  items  of  credit  which  in  the  meantime  had  ceased 
to  have  the  same  value  as  they  were  estimated  to  have  when 
the  original  claim  was  filed.  I  do  not  think  this  was  the 
intention  of  the  legislature,  nor  would  it  be  consistent  with 
the  spirit  and  policy  of  the  Act. 

Section  126  of  the  English  Bankruptcy  Act,  1869, 
(32  &  33  Vic,  chapter  71,)  is  very  similar  to  those  provisions 
in  our  Insolvent  Act  of  1875  relating  to  discharge  by 
composition.  It  provides  that  the  creditors,  by  resolution 
passed  by  a  majority  in  number  and  three-fourths  in  value  of 
those  assembled  at  a  regular  meeting,  and  afterwards  confirmed 
by  a  majority  in  number  and  value  of  those  assembled  at  a 
subsequent  meeting,  might,  without  any  proceedings  in  bank- 
ruptcy, resolve  that  a  composition  should  be  accepted  in 
satisfaction  of  the  debts  due  to  them  from  the  debtor,  and 
that  the  provisions  of  su«h  composition  should  be  binding  on 
all  the  creditors  whose  names  and  addresses  and  the  amount 
of  the  debts  due  to  whom  were  shewn  in  the  statement  of  the 
debtor  produced  to  the  meetings  at  which  the  resolution  was 
passed,  but  should  not  affect  or  prejudice  the  rights  of  any  other 
creditors.  The  case  of  Wilson  v.  Breslauer,  L.  R.  2  C.  P.  Div., 
page  314,  arose,  under  this  section,  out  of  the  following  facts: 
— The  defendant  having  filed  a  petition  for  that  purpose 
under  section  126,  a  resolution  for  a  composition  of  two 
shillings  in  the  pound  was  duly  passed  by  the  creditors,  and 
plaintiff  was  inserted  in  the  statement  of  the  debtor  produced 
to  the  meetings  as  a  creditor  for  a  certain  sum,  and  he  proved 
for,  voted  in  respect  of,  and  received  the  dividend  on  a  lai^er 
sum.  At  the  time  of  the  petition  plaintiff  was  liable  on  a 
bail-bond  which  had  been  given  to  free  the  debtor's  ship  from 
arrest  in  the  Court  of  Admiralty,  but  his  liability  on  the  bond 
was  not  inserted  in  the  statement,  and  no  claim  against  the 
debtor's  estate  was  made  in  respect  of  it.  After  the  dividend 
had  been  paid  the  Admiralty  suit  was  decided  against  the 
debtor,  and  the  plaintiff,  having  been  called  upon  to  pay  under 
the  bond,  brought  the  action  to  recover  the  amount  from 
defendant,  who  claimect  to  be  discharged  from  the  liability  by 
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virtue  of  the  resoIutioA.  In  the  Common  Pleas  Division  it 
it  was  held  that,  inasmuch  as  the  liability  on  the  bail-bond 
was  a  debt  or  liability  which,  though  contingent,  was  provable 
under  the  Act,  the  debtor  was  released  from  it  by  the 
composition  resolution.  But  ^he  majority  of  the  Court  of 
Appeal  reversed  this  judgment,  and  held  that  plaintiff  was 
not  bound  as  to  this  debt,  it  not  having  been  inserted  in  the 
debtor's  statement  under  section  126,  and  plaintiff  not  having 
voted  in  respect  of  his  debt ;  and  this  judgment  was  afterwards 
confirmed  in  the  House  of  Lords,  {3  Appeal  CaaeSj  672). 
Lord  O'Hagan,  giving  judgment  on  the  latter  appeal,  says,  at 
page  691 :  "  It  was  stated  amongst  the  reasons  grounding  the 
appeal,  and  for  a  time  the  learned  counsel  for  the  appellant 
contended  at  your  lordships'  bar,  that,  consistently  with  the 
facts  in  proof,  the  respondent  may  be  held  to  have  included 
in  the  amount  of  his  proof  the  claim  in  respect  of  which  he  is 
Bueing  in  this  action  ;  and  if  that  were  so,  the  appeal  should 
certainly  be  allowed," — language  which  seems  to  me  fully  to 
cover  the  case  before  us.  In  the  Court  of  Appeal,  Lord 
Hatherly,  in  commenting  upon  the  case  of  Campbell  v. 
Im  Thum,  (1  C.  P.  Div.,  267,)  states  that  that  case  "  was 
simply  this : — A  man  whose  name,  address  and  debt  were  not 
inserted  in  the  list  sent  in  by  the  debtor,  nevertheless  comes 
into  the  arrangement,  appears,  and  makes  a  claim  in  respect 
of  what  he  alleges  to  be  due  to  him  as  his  debt ;  he  accepts  a 
composition  upon  that  debt,  and,  in  fact,  does  everything  as  if 
his  name  had  been  inserted,  as  if  his  address  had  been 
inserted,  and  as  if  the  amount  of  his  debt  had  been  inserted. 
The  Court  of  Common  Pleas  there  say  "  if  the  parties  have 
made  such  an  agreement,  a  part}"*  who  so  acts  shall  not  be  at 
liberty  afterwards  to  say,  when  all  that  has  been  done,  that 
he  has  not  waived  the  condition  inserted  in  the  126th  section 
for  his  benefit ;  and  having  waived  those  conditions  according 
to  the  maxim  'volenti  nonfit  injuria^  the  Court  held  him  to 
be  justly  bound  by  the  agreement.'  "  And  so,  for  analogous 
reasons,  I  think  in  this  case  the  plaintiffs  are  not  at  liberty  to 
say  that  they  have  not  waived  the  right  to  demand  a 
composition  upon  the  sum  that  would  be  due  to  them  if  they 
had  not  given  credit  for  the  Coffin  note. 
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It  was  contended  at  the  argument  that  the  verdict  conld 
be  sustained  under  the  common  counts,  but  how  can  that  be 
when  it  is  clearly  given  on  the  count  upon  the  covenant  ?  In 
any  case  the  discharge  would  apply  to  any  indebtedness  that 
has  been  proved.  It  was  also^irged  upon  us  that  the  original 
indebtedness  was  a  sufficient  consideration  for  the  promise 
proved  to  have  been  made  by  defendants  to  pay  a  composition 
upon  the  claim  of  $795.42,  but  it  is  enough,  in  answer  to  this, 
to  say  that  the  action  is  not  brought  upon  any  such  contract. 

I  am  of  opinion  that  the  defendants'  fourth  plea  has  been 
established,  and  that  as  they  duly  paid  the  plaintiffs  the 
agreed  composition  on  their  claim,  within  the  meaning  of  the 
statute,  the  alleged  breach  of  the  covenant  was  not  proved, 
and  the  verdict  should  have  been  for  defendants.    - 


MATTHIAS    V.    PACE. 

Before  McDonald,  C.  J.,  and  Jamks  and  Rigbt,  J  J. 

(Decided  November  MA,  1889,) 

Surrender,  by  Se-lettino  Premi9et, 

DxnsNDANT,  being  a  yearly  tenant,  left  before  the  end  of  his  term,  and  plaintiff  re-let  the 
premiees  to  another.  Plaintiff  then  sought  to  recover  rent  from  defendant  for  one  of  the 
quarters  of  the  unexpired  portion  of  the  term,  giving  credit  for  the  amount  received  from  the 
tenant  to  whom  he  liad  re-let.  There  was  no  evidence  or  finding  of  a  consent  or  request  fiem 
the  defendant  to  the  plaintiff  to  re-let 

Heldt  that  the  plaintiff  could  not  recover. 

This  was  a  case  stated  for  the  opinion  of  the  Court  by  the 
Judge  of  the  County  Court  for  District  No.  1.  Defendant 
occupied  plaintiff's  house  as  a.  yearly  tenant,  the  rent  being 
payable  quarterly.  During  the  currency  of  a  quarter, 
defendant  left  without  notice,  and  plaintiff  re-let  to  another 
tenant,  who  paid  a  month's  rent.  The  action  was  for  the 
quarter's  rent,  crediting  the  amount  received  from  the  new 
tenant.  The  learned  County  Court  Judge  at  first  gave 
judgment  in  plaintiffs  favor  for  the  balance  of  rent  claimed, 
but,  on  a  review  of  the  cases,  came  to  the  conclusion  that  his 
judgment  was  wrong,  and  granted  a  rule  nisi  for  a  new  trial, 
which  was  afterward  made  absolute.    From  this  decision  an 
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appeal  was  allowed,  the  question  in  the  case  stated  being 
whether  plaintiff  was  entitled  to  recover  any  portion  of  the 
rent  sued  for,  the  premises  having  been  re-let  by  him  during 
the  currency  of  the  quarter. 

Shannon,  Q,  C,  in  support  of  appeal.  Cites  Woodfall 
on  Landlord  and  Tenant,  p.  378. 

Fielding,  contra, — Surrender  by  operation  of  law  may 
take  place  without,  and  even  against  the  intention  of  the 
parties.  IS  M.  &  W,,  306.  The  evidence  taken  in  the  County 
'  Court  should  not  be  here.  Cites  5  B.  &  C,  332 ;  6  Taunt, 
518 ;  8  B.  <k  C,  326 ;  3  Bing,,  463;  IS  C.  B.,  N.  S.,  340  ; 
e  Camp,,  103 ,  2  B.  Jk  Aid,,  113. 

RiGBY,  J.,  (November  9th,  1882,)  delivered  the  judgment  ^ 
of  the  Court : — 

This  was  a  matter  stated  for  our  opinion  by  the  County 
Court  Judge  of  District  No.  1,  under  section  107  of  the 
County  Court  Act,  Defendant  occupied  a  house  of  plaintiff, 
as  a  yearly  tenant,  the  rent  being  payable  quarterly,  and  the 
action  was  to  recover  rent  for  the  quarter  ending  November 
1st,  1879.  The  Judge  below  found  that  there  was  a  surrender 
of  the  term  by  operation  of  law  on  the  1st  October,  1879. 
Plaintiff'  proved  that  defendant  left  the  premises  the  middle 
of  September,  without  his  knowledge,  and  that  he  got  another 
tenant  about  the  Ist  of  October,  who  paid  him  rent,  and  his 
daughter  testified  that  she  had.  received  the  keys  of  the 
house  from  defendant,  with  instructions  to  deliver  them  to 
her  father.  The  evidence  was  quite  sufficient  to  support  the 
finding  of  a  surrender,  and  we  do  not  see  how,  upon  the  facts 
in  proof,  it  could  be  otherwise.  The  case  of  OasUer  et  al.v. 
Henderson,  1  Q.  B.  Div.,  575,  cited  at  the  argument,  was  very 
like  this  one ;  and  there  it  was  said  by  Lord  Cockburn  that 
"  the  plaintiffs,  by  letting  the  premises  to  a  new  tei^nt,  put 
an  end  to  the  defendant's  term  from  that  date,  for  they 
thereby  did  an  act  so  inconsistent  with  the  continuance  of 
defendant's  term  that  they  were  estopped  from  denying  that 
it  was  at  an  end." 

It  was  contended  before  us,  on  behalf  of  plaintiff,  the  appell- 
ant, that  the  letting  to  the  new  tenant  was  at  the  request  of 
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defendant,  but  the  Judge  has  not  so  found.  The  only  evidence 
in  support  of  the  contention  was  that  of  plaintiff,  who,  in  his 
cross-examination  testified  that  defendant  promised  to  gel 
another  tenant  and  pay  up  the  rent,but  this  is  expressly  denied 
by  defendant.  Plaintiff  also  says  that  on  the  19th  August 
defendant  asked  his  permission  to  allow  him  to  get  another 
tenant,  and  pay  up  the  rent.  It  is  not  stated  that  plaintiff 
was  ever  requested  by  defendant  to  obtain  a  tenant  for  him  ; 
indeed,  plaintiff  says  that  Pace  did  not  tell  him  to  put  a 
tenant  in.  We  do  not  consider  the  evidence  sufficient  to 
establish  the  contention.  Where  rent  is  payable  at  fixed 
periods,  and  the  tenancy  is  determined  in  the  middle  of  a 
period,  it  is  clear  that  rent  pro  rata  is  not  recoverable  at 
common  law,  and  could  not  be  recovered  in  England  before 
the  passage  of  the  Apportionment  Act,  (33  &  34  Vic,  c.  35.) 
WoodfaU  on  Landlord  and  Tenant,  i2th  Edition,  p.  377. 
That  statute  does  not  apply  to  us,  and  the  Judge  below  was 
right  in  holding  that  plaintiff  was  not  entitled  to  pi^o  rata 
rent  in  this  case.  We  do  not  think  the  judgment  below 
should  be  disturbed,  but  that  the  appeal  should  be  dismissed, 
with  costs. 


BRENNAN    v,    JACK. 

Before  MoDonald,  0.  J.,  and  Jambs  and  RiaBt,  J  J. 

(Dtcided  NwemJber  &tA,  188i.) 

TTh  and  Occupation. 

Plaintiff  brougrbt  action  for  use  and  occupation  of  premises  by  defendant,  who  ins 
assignee  of  one  McCleeve.  The  alleg^ed  use  consisted  in  allowin)?  machinery  of  the  insolrent 
(McCleeve)  to  remain  on  the  premises.  Plaintiff  bad  requested  the  defendant  not  to  sell  the 
machinery  bj  tender)  stating*  that  he  would  make  a  better  offer  than  anyone  else  ;  and  the  first 
notice  that  defendant  had  to  remote  the  machinery  was  in  September,  1879.  The  machineiy 
was  removed  in  February,  ISSOf—but  the  County  Court  Judge  held  that  the  agreement 
between  plaintiff  and  defendant,  being  contingent,  and  haring  fallen  through,  plaintiff  wss 
entitled  to  recover  for  the  whole  period,  and  he  allowed  #200. 

Beldt  that  plaintiff  could  only  recover  for  the  period  after  the  agreement  fell  through,  that 
the  appeal  must  be  sustained,  and  judgment  entered  below  for  plaintiff  for  $80  for  the  use  of 
the  premises  from  September  to  February,  being  at  the  sane  rate  allowed  by  the  County  Court 
Judge. 

This  was  an  appeal  from  the  County  Court  for  District 
No.  1.    The  action  was  for  use  and  occupation,  and  the 
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principal  defences  relied  on  were  that  there  was  no  implied 
contract  for  use  and  occupation,  and  that  the  plaintiflTs  i^emedy 
was  by  summary  application  to  the  Insolvent  Court,  the 
defendant  having  had  no  other  use  of  the  premises  than  as 
assignee,  under  the  insolvent  Act,  of  the  tenant.  JoeKSTONE, 
County  Court  Judge,  gave  judgment  in  favor  of  the  plaintiff 
for  $200,  from  which  defendant  appealed. 

W.  B.  Ri^88y  in  support  of  appeal  ,cites  Clarke's  Insolvent 
Act  of  1876 y  p.  217,  section  74.  Under  that  section  the 
assignee  had  a  right  to  continue  the  occupation  of  the  premises 
as  long  as  he  required  them  for  the  benefit  of  the  estate,  and 
the  landlord  would  be  entitled  to  be  paid  in  full  out  of  the 
estate.  The  word  *'  leased  ^'  in  the  clause  is  merely  descriptive 
of  the  premises.  The  remedy  of  the  landlord,  ikte  plaintiff  in 
this  action,  is  pointed  out  in  section  125  of  the  Act,  (page 
293  of  Clarke),  The  authorities  under  these  sections  are 
-36  U.  C.  Q.  jB.,  464  ;  ^i  U.  €.  Q.  B ,  581.  The  test  i«,  couJd 
the  creditor  prove  against  the  estate  ?  If  he  could,  he  has  to 
proceed  under  section  125.  3S  U.  C.  Q,  5.,  \\  Si  U.  C.  Q.  &, 
<}01.  The  only  time,  plaintiff  says,  defendant  promised  the 
rent  should  be  paid,  was  after  plaintiff  had  sent  his  bill  for  rent, 
^ix  months  after  defendant  began  to  occupy  as  assignee.  No 
matter  what  the  defects  of  the  bargain  were,  it  is  sufficient  for 
our  argument  that  there  was  a  bargain,  bj'  which  plaintifi  was 
to  buy  the  goods  for  the  storage  of  which  rent  is  claimed  in 
this  action.  The  goods  were  left  in  the  premises  for  plaintiff's 
own  benefit.  There  was  no  implied  contract  to  pay  for  the 
premises  until  that  bargain  went  off.  Howard  v.  Shaw, 
8  M.  &  W.,  118;  7  Pick,  301 ;  Birch  v.  Wright,  1  T.  R.,  387; 
S  N.ib  M^  204^  Temple  v.  McDonald,  2  Oldright,  155. 

MaoCoy,  Q.  C,  contra. — If  there  is  any  evidence  to  support 
the  judgment  here,  it  would  stand,  under  the  principles 
governing  Courts  of  Appeal ;  S  Scotch  Appeals,  54,  where  the 
rule  is  laid  down  under  a  statute  gmn ting  appeals  on  questions 
of  fact,  as  here.  There  is  evidence  here  that  the  b^^gain  as 
to  sale  of  goods  was  terminated  nearly  six  months  before  the 
end  of  the  year  sued  for.  We  only  have  judgment  for  six 
months'  rent.  The  insolvent's  lease  from  plaintiff  ceased,  by 
its  terms,  with  the  insolvency.    Plaintiffs  own  tenancy  of  the 

X 

Digitized  by  VjOOQIC 


370  .    BRENNAN    v.   JACK 

"whole  building  had  terminated  a  few  days  before,  and  he  got 
a  new  lease  of  the  whole  building  soon  after  the  defendant,  fts 
assignee,  began  to  use  the  premises  sued  for.  Plaintiff 
terminated  the  bargain  by  demanding  rent  at  the  end  of  six 
months.  He  swears  defendant  promised  he  should  be  paid 
after  being'  billed,  that  is,  after  the  first  six  months, 
(McDonald,  O.  J. — That  very  demand  for  rent  for  the  past 
six  months  was  a  violation  of  his  bargain,  not  a  revocation.) 
The  promise  to  pay  is  at  least  sufficient  to  support  the 
judgment  here.  There  is  other  evidence  here  that  the 
plain  tifi  should  take  the  goods  for  rent. 

RiGBY,  J. — It  looks  to  me  as  if  the  negotiations  for  the 
sale  were  going  on  to  the  end,  and  plaintifi^  looking  for  rent 
at  the  same  time. 

RiGBT,  J.,  (November  9th,  1882,)  delivered  the  judgment 
of  the  Court : — 

This  was  an  appeal  by  defendant  from  a  judgment,  for 
$200,  of  the  County  Court  for  District  No.  1.  The  defendant 
was  the  assignee,  under  the  Insolvent  Act  of  1876,  of  one 
McCleeve,  to  whom,  previous  to  his  insolvency,  certain 
premises  had  been  leased  by  plaintiff,  and  the  claim  was  for 
the  use  and  occupation  of  these  by  defendant  for  one  year,  by 
continuing  to  keep  therein  certain  machinery  belonging  to 
the  estate,  which  was  there  when  he  became  assignee.  It  is 
plain^  from  the  language  of  the  judgment  appealed  from,  that 
the  sum  allowed  the  plaintifi  is  for  the  use  and  occupation  of 
the  premises  for  one  year,  and  as  there  is  no  evidence  of  any 
express  contract  to  support  this  finding,  it  cannot  be  sustained 
unless  there  are  facts  in  proof  from  which  a  contract  can 
be  implied.  There  is  uncontradicted  testimony  that  the 
defendant,  as  assignee  of  McCleeve's  estate,  and  the  inspectors 
proposed  to  sell  the  machinery  in  question  by  tender,  but  at 
plaintifi's  request  they  did  not  do  so,  the  latter  stating  that 
he  would  make  a  better  offer  for  the  machinery  than  could  be 
obtained  elsewhere.  He  specified  a  sum  which  he  was  willing 
to  give  for  it,  but  as  his  estate  was  also  in  liquidation  the 
offer  was  contingent  upon  his  obtaining  his  discharge,  and 
was  thus  accepted  by  the  assignee ;  and  the  machinery,  in 
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consequence,  remained  upon  the  premises.  The  Judge  below 
finds  that  this  agreement  was  only  a  contingent  one  and  fell 
through,  and  that  there  was  nothing  to  prevent  the  plaintiff 
from  recovering  against  the  defendant  for  the  time  the 
premises  were  occupied  by  the  machinery.  I  cannot  concur 
in  this,  in  so  far  as  it  relates  to  such  occupation  for  the  period 
when  the  goods  remained  in  the  premises,  subject  to  the 
contingent  agreement  referred  to.  For  such  period  no 
contract  to  pay  for  the  use  and  occupation  can  be  implied 
any  more  than  where  a  party  is  in  occupation  of  premises 
under  a  contract  of  purchase,  which  subsequently  goes  off. 
Howard  v.  Shaw,  8  M.  &  W.,  118.  Defendant  says  that  the 
letter  of  the  19th  September,  1879,  was  the  first  intimation 
he  had  to  remove  the  goods,  and  this  is  not  denied  ;  and  as  I 
can  find  no  other  evidence  from  which  to  determine  when  the 
contract  of  purchase  fell  through  I  think  that  for  the 
occupation  of  the  premises  from  that  date  down  to  the 
bringing  of  this  action,  February  11th,  1880,  he  is  liable  to 
the  plaintiff;  the  value  of  which,  estimating  the  amount 
according  to  the  sum  allowed  by  the  Judge  for  one  year,  and 
which  does  not  seem  unreasonable,  would  be,  in  round  figures, 
eighty  dollars.  The  matter  in  controversy,  according  to  this 
view,  does  not  come  within  those  sections  of  the  Insolvent 
Act  which  refer  to  property  which  has  been  held  by  the 
insolvent  under  lease,  and  I  do  not  think  the  plaintiff  was 
bound  to  proceed  for  the  recovery  of  his  claim  according  to 
the  provisions  of  section  125  of  that  act,  any  more  than  ho 
would  have  to  do  so  to  recover  the  price  of  goods  sold  by  him 
to  defendant,  or  to  enforce  any  other  contract  entered  into 
Ibetween  them  after  defendant  had  become  assignee. 

The  appeal,  according  to  the  conclusion  at  which  I  have 
arrived,  should  be  sustained,  with  costs,  and  judgment  entered 
below  for  plaintiff  for  $S0  and  costs. 
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McDonnell  et  au  u  mcmaster 

Before  McDonald,  C.  J.,  Jamis  and  Riobt,  J  J. 

(Decided  Sowmber  9th,  18SM  ) 

BegUtry  of  Deid  nU  prima  facie  proof  of  dtUvery.—  OhjectUm  to  hail  taken  at 
argument  too  /ate.— Gammon  v.  Joudry  quettioned, 

Thc  quoetlon  in  an  action  of  ejectment  turned  on  the  execution  of  a  deed  from  one  H.  IC 
to  R.  If.  Plaintiff  produced  no  other  evidence  to  the  jury  than  the  eertifled  copy  of  the  Regtatry, 
under  JUvieed  StatfUegf  cap.  96,  aec.  88 ;  and  the  grantee  iwore  that  he  had  never  seen  the 
deed  from  hia  father.  The  Judge  who  tried  the  cause  left  it  to  the  Jury  to  flnd,  from  the 
registry  as  prima  facte  evidence,  that  the  deed  had  been  executed. 

Held,  That  this  was  a  misdireotioD»  and  that  there  was  no  erfdeace  of  tbe  delivcxy  off 
the  deed. 

A  preliminary  objection  was  taken  at  tbe  argument  that- the  bail  was  defeetiTe. 

Heldt  niat  under  the  present  system  of  printed  cases  the  objection  was  too  late. 

Per  RiOBT,  J.^That,  as  the  material  necessary  to  enable  the  Court  to  oonaider  the  objec- 
tion was  not  included  in  the  cale  as  furnished,  the  objection  was  not  opsn  to  the  plaiDtiSaL 

Oamtnon  v.  Joudry,  2  R.  A  C,  814,  questioned. 

This  was  a  rule  taken  under  tbe  statute  to  set  aside  a 
verdict  for  the  plaintiff  in  an  action  of  ejectment.  The  facts 
appear  sufficiently  in  the  judgment  of  the  Court,  as  delivered 
by  McDonald,  C.  J.,  below, 

J.  J*.  Ritchie  takes  a  preliminary  objection  that  the 
bail-piece  does  not  shew  the  place  at  which  it  was  taken.  It 
is  left  blank.  It  does  not  follow  the  practice.  McKenna  v. 
Tracey,  1  R.  &  G.,  392. 

McDonald,  C.  J. — I  think  you  are  too  late. 

(Objection  noted.) 

Attorney-General — I  would  like  to  be  heard  on  tbe 
objection  if  the  Court  thinks  there  is  anything  in  it. 

Meagher. — The  case  was  never  submitted  to  us.  There  is 
no  rule  in  the  cause. 

Attorney- Oeneralt  in  support  of  rule. — ^Plaintiffs  title  is  aa 
follows: — The  first  deed  is  from  Hugh  McMaster,  Senr., 
to  Ronald  McMaster,  dated  18th  June,  1856.  We  object 
to  the  reception  of  that  deed,  because  there  was  no 
evidence  of  its  passing  as  a  deed.  Mr.  Macdonnell  tendered 
a  certified  copy  of  the  deed  without  proof  that  tbere 
was  an  original.  The  delivery  was  disproved  by  the  grantee, 
who  said  he  never  heard  of  the  deed  from  his  fatber. 
(McDonald,  C.  J. — Can  he  not  adopt  that  title  afterwards  ?) 
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I  don't  think  that  the  mere  fact  of  mortgaging  would  be 
sufficient  (Rigby,  J. — Would  not  the  Judge  put  it  to  the 
jury  whether  the  deed  was  delivered  ?)  The  next  step  in  the 
title  is  the  mortgage  from  Ronald  to  Smyth,  19th  April,  1869, 
and  next  the  Sheriffs  deed,  3rd  October,  1874,  based  on  that 
mortgage. 

Coming  to  another  branch  of  this  title,  there  is  a  mortgage  - 
from  John  McMaster  to  Peter  Smyth,  13th  April,  1869,  and 
Sheriff's  deed  based  on  that  3rd  October,  1876.     We  claim 
that  the  deed  to  Ronald  was  never  delivered  in  any  way  that 
would  pass  title.     After  it  purports  to  have  been  delivered, 
the  Statute  of  Limitationa  bars  the  right  in  Ronald.     His 
mortgaging  the  property  does  not  shew  any  ratification  of  a 
deed  of  which  he  knew  nothing.    The  mortgage  is  accounted 
for  by  the  fact  that   Ronald   was   an  heir-at-law,  and   the 
presumption  is  that  he  was  mortgaging  his  interest,  as  such. 
There   is  no  evidence  of  delivery  ;  the  only  evidence  is   of 
non-delivery.     The  mortgage  was  made  ten  years  before  he 
had  any  knowledge  of  the  deed.     There  is  nothing  on  its  face 
or  outside  of  it  to  indicate  that  he  was  conveying  the  property 
conveyed   to  him    by    Hugh.     It    only    purports    to   be   a 
conveyance  of  his  estate,  and  the  covenant  for  title  is  only 
"in  manner  and  form  as  conveyed."     SI  Am.  Reps.,  p.  205 
e  Kerr's  N.  A,  408 ;    1  Am.   Heps.,  101  ;  105  Mass.,  660 
8  Mete,  447 ;  S  Mete,  275  ;  3  Wallace,  636  \8D.A  R,  348 
1  Binney,  502. 

J.  J.  Ritchie,  contra. — Under  the  pleadings  there  can  be 
no  question  of  title  at  all.  They  admit  our  title.  They  do 
not  deny  it.  The  only  question  to  be  tried  is  whether  they 
are  co-tenants  with  us.  In  the  rule  iixisi  no  objection  is  taken 
to  the  reception  of  the  certified  copy  of  the  deed  from  Hugh 
to  Ronald.  It  is  not  open  to  them  now  to  say  that  that  was 
improperly  received.  (Ri6by,  J. — They  take  it  more  specifically 
than  that  in  the  4th  ground,  in  which  they  say  that  there 
was  no  evidence  of  the  delivery  of  that  deed,  and  that  there 
was  evidence  to  the  contrary.)  I  am  meeting  the  objection  to 
the  admission  of  the  certified  copy.  The  statute  clearly  allows 
the  certified  copy  to  be  admitted.  (Rigby,  J. — Is  the  certificate 
on  the  certified  copy  evidence  that  the  deed  was  registered  ?) 
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Yes.  The  deed  was  properly  received.  We  have  the  verdict, 
and  we  must  assume  that  the  question  of  delivery  was  put 
bj-  the  Judge,  and  here  there  is  some  evidence  of  delivery. 
There  is,  in  the  first  place,  a  presumption  of  delivery,  which 
they  had  to  rebut.  2  Greevleaf  on  Evidence,  section  297 ; 
1£  Picky  141.  There  is  also  a  clear  acquiescence  on  the  pari 
of  Ronald.  He  gave  a  mortgage  of  this  very  land  subsequently 
to  his  knowledge  of  it.  His  covenant  is  as  to  the  whole  tract. 
That  was  evidence  for  the  jury  of  an  acquiescence  in  the  deed 
from  his  father.  (Rigby,  J, — My  impression  would  be  that 
we  must  assume  that  there  was  a  charge,  because  it  is  the 
duty  of  the  Judge  in  every  case.  If  he  had  said  that  he  had 
not  charged  the  jury,  it  would  be  a  different  thing;  but  where 
he  says  nothing  at  all,  and  reports  a  verdict  for  plaintiff,  -we 
must,  I  think,  assume  that  he  did  charge  the  jury  properly. 
If  he  did  charge  them  properly,  Mr.  Ritchie  contends  that 
they  have  found  a  fact  upon  which  there  is  evidence  on  both 
sides.  That,  in  turn,  depends  on  whether  there  is  a 
presumption  of  delivery.  Mr.  Ritchie  contends  that  registry 
raises  a  presumption  of  delivery.  How  is  the  registry  proved. 
Is  the  certificate  of  the  registrar  proof  of  the  registration  ? 
There  is  no  statute  making  it  so.)  It  is  to  be  presumed  that 
the  Judge  charged  the  jury,  and  charged  them  properly. 
There  is  no  ground  in  the  rule  for  non-direction,  or  that  there 
was  a  mis-trial  for  want  of  a  charge  to  the  jury.  In  the 
case  cited  from  S  Kerr,  408,  the  registration  was  effected  at 
the  instance  of  the  grantor,  after  the  conveyance  had  been 
expressly  refused  by  the  grantee. 

Attorney 'Oend'al,  in  reply.  —  The  deed  from  Hugh 
McMaster  to  Ronald  McMaster  describes  250  acres  at  Judique; 
the  writ  of  habere  facias  describes  150  acres  at  Great  Judique ; 
the  writ  of  ejectment  in  this  case  describes  200  acres ;  the 
bounds  are  not  identical,  and  there  was  no  evidence  of 
identity.  When  plaintiffs  called  Ronald  McDonald,  and  he 
proved  that  the  deed  from  Hugh  had  not  been  delivered  to 
him,  they  should  have  been  prevented  from  relying  upon  any 
presumption  of  delivery  arising  from*  registration.  They 
disproved  the  presuuiption  themselves.  The  plea  to  which 
exception  has  been  taken   follows   the  requirements  of  our 
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statute  explicitly.  The  only  evidence  of  registration  here  is 
the  secondary  evidence  of  the  deed,  which  the  statute  only 
makes  evidence  of  the  deed,  not  of  registration. 

McDonald,  C.  J.,  (November  9th,  1882,)  delivered  judg- 
ment, as  follows: — 

This  is  an  action  of  ejectment,  tried  before  Mr.  Justice 
AfcDoNALD,  at  Poit  Hood,  in  October,  1880.  The  vei-dict  was 
for  plaintiff.  The  suit  was  commenced  by  the  late  Honorable 
Peter  Smyth,  and,  on  his  death,  the  present  plaintiffs,  his  execu- 
tors and  trustees,  intervened.  The  plaintiffs  claim  under  deed 
from  Hugh  McMaster,  Senr,  (father  of  the  defendant  Hugh,  and 
the  late  husbandof  thedefendant  Margaret  McMaster,)  to  Konald 
McMaster,  a  brother  of  the  defendant,  Hugh  McMaster,  dated 
18th  June,  1856.  Ronald  McMaster,  by  deed  bearing  date 
19th  May,  1869,  mortgaged  the  premises  in  question  to  the 
late  Peter  Smyth.  This  mortgage  was  foreclosed,  and  a  deed 
of  the  mortgaged  premises  made  by  the  Sheriff  of  Inverness, 
under  the  order  of  foreclosure,  to  Mr.  Smyth,  on  the  third 
day  of  October,  1874.  The  writ  in  this  action  was  issued  on 
the  31  st  December,  1878.  The  defendant,  Margaret  McMaster, 
suffered  default  The  defendant,  Hugh,  appeared,  and  pleaded 
a  tenancy  in  common  with  the  plaintiffs ;  and  his  contention, 
as  developed  on  the  trial,  is  substantially  this,  that  the  deed 
upon  which  the  plaintiffs  rely,  from  his  father,  Hugh 
McMaster,  Sr.,  was  never  executed,  and,  consequently,  that  the 
mortgage  of  the  latter  conveyed  only  his  individual  interest 
as  one  of  the  heirs  of  his  father.  Hugh  McMaster,  Senior, 
died  in  1859,  or  thereabout,  in  possession  of  the  land  in 
dispute,  and  the  defendants  have  continued  to  occupy  and 
cultivate  the  same  to  the  present  time.  The  only  evidence  of 
the  deed  from  Hugh  McMast<?r,  Senior,  to  Ronald  McMaster 
was  the  certified  copy  from  the  Registry  of  Deeds  for  the 
County  of  Inverness,  admitted  by  the  learned  Judge  on  the 
trial  under  section  35,  chapter  96,  Revised  Statutes,  There 
was  no  evidence  whatever  of  the  execution  of  the  deed; 
indeed,  there  was  no  evidence  that  any  deed  had  ever  been 
executed,  except  the  production  of  this  certified  copy  from 
the  registry.  It  did  not  appear  by  whom  the  original  deed 
had  been  left  for  registry,  or  by  whom  the  registry  had  been 
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made,  nor  was  there  any  proof  of  the  registry,  except  in  so 
far  as  the  certificate  of  the  registrar  of  deeds  may  be  accepted 
as  such  proof. 

The  minutes  of  trial  do  not  include  any  report  of  the 
charge  of  the  learned  Judge  to  the  jury,  nor  does  it  appear 
therefrom  that  the  question  of  the  execution  of  the  deed, 
especially  the  delivery  thereof,  was  submitted  to  the  jury.  I, 
however,  mentioned  the  point  to  my  brother  McDonald,  and 
am  informed  by  him  that  the  point  was  raised  at  the  trial, 
and  was  submitted  to  the  jury  on  the  evidence  reported.  It 
must  therefore  be  considered  as  decided  against  the  defendants, 
under  the  instructions  of  the  learned  Judge,  and  it  would 
appear  that  the  defendant's  counsel  had  the  point  directly  in 
view  when  framing  the  fifth  ground  in  his  rule  nvsi,  viz., 
"  Because  of  the  mis-direction  of  the  learned  Judge  who  tried 
the  cause  in  directing  the  jury  that  there  was  suflScient 
evidence  of  the  execution  and  delivery  of  the  deed  from 
Hugh  McMaster  to  Ronald  McMaster."  I  think  we  must 
assume  that  the  instructions  of  the  learned  Judge  to  the  jury 
left  them  at  liberty  to  come  to  the  conclusion  that  the 
production  of  the  certified  copy  of  the  deed  from  the  registry 
was  prima  facie  evidence  of  the  execution  and  delivery  of 
the  deed  which  would  justify  a  verdict  for  the  plaintiffs.  As 
I  have  said,  the  only  evidence  of  the  execution  of  this  deed 
is  the  certified  copy  from  the  registry.  That  the  execution 
of  a  deed  includes  its  delivery  to  the  grantee  and  that  delivery 
is  essential  to  the  perfecting  of  a  deed  will  be  admitted  to  be 
an  elementary  principle  of  law.  and  it  appears  to  me  that  the 
only  question  for  our  consideration  is  whether  there  is  any 
proof  of  such  delivery  here,  or  in  other  words,  whether  the 
fact  of  a  paper  purporting  to  be  a  deed  being  found  on  the 
registry  books  of  any  county  in  this  Province  is  of  itself 
prima  facie  evidence  of  the  due  execution  of  an  original 
deed  ;  this  execution,  of  course,  including  its  delivery  to  the 
grantee, — such  delivery,  I  mean,  as  will  satisfy  the  rule  at 
law  in  that  respect. 

In  Tounge  v.  Guilbeau,  3  Wallace,  636,  the  Court  said  :— 
"  The  proof  of  the  execution  of  the  deed  necessarily  involved 
proof  of  its  delivery.  The  evidence  ofiered,  so  far  as  appears 
by  the  record,  shewed  that  the  giantor  never  parked  with 
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its  possession,  except  as  may  he  inferred  from  the  fact  of  its 
registry,  and  the  grantee  testified  that  he  never  knew  of  its 
existence  until  after  the  death  of  the  grantor^  among  whose 
papers  it  was  found,  and  that  he  never  claimed  any  interest 
in  the  property.  ♦  ♦  *  ♦  'iT^e  delivery  of  the  deed  is 
essential  to  the  transfer  of  the  title.  It  is  the  final  act 
without  which  all  other  formalities  are  ineffectual.  To 
constitute  such  delivery  the  grantor  must  part  with  the 
po^^sessioo  of  the  deed,  or  the  right  to  retain  it.  The  registry 
by  him  is  entitled  to  great  consideration  upon  this  point,  and 
might,  perhaps,  justify,  in  the  absence  of  opposing  evidence, 
a  presumption  of  delivery.  But  here  any  such  presumption 
is  repelled  by  the  attendant  and  subsequent  circumstances. 
Here  the  registry  was,  of  course,  made  without  the  assent  of 
the  grantee,  as  he  had  no  hnoiuledge  of  the  existence  of  the 
deed,  and  the  property  it  purported  to  convey  always 
remained  in  the  possession,  and  under  the  control  of  the 
grantor."  And  in  HaivJces  v.  PH:e,  105  Mass.  Reports,  560, 
the  principle  is  laid  down  as  follows ; — "  A  deed  of  real 
estate,  in  order  to  take  effect  as  a  conveyance  of  title,  must  be 
delivered  by  the  grantor,  and  actually  or  by  implication 
accepted  as  his  own  by  the  grantee.  No  definite  or  specific 
formality  is  prescribed  by  law,  but  it  must  be  the  concurrent 
act  of  two  parties.  It  must  appear  that  the  grantor  parts 
with  the  control  and  possession  of  the  instrument,  with  the 
intention  that  it  shall  operate  immediately  as  a  transfer  of 
title,  and  that  it  passes  into  the  hands,  or  is  placed  at  the 
disposal  of  the  grantee,  or  of  some  other  person  on  his  behalf 
The  registrar  of  deeds  may  have  been  the  person  agreed  upon 
as  the  agent  of  the  grantee,  and  in  such  a  case  a  deed  left  ivith 
him  for  record  is  sufficiently  delivered.  But  registration  of 
itself  does  not  operate  as  a  delivery,  nor  does  it  supersede  the 
necessity  of  proof  of  delivery."  In  Parker  v.  Hill  etaZ,S  Met., 
447,  Chief  Justice  Shaw  said  : — "  Undoubtedly,  registration, 
even  by  the  grantor, will  not  operate  as  a  delivery  nor  supersede 
the  necessity  of  proof  of  delivery,  but  where  both  are  proved, 
it  is  no  objection  to  the  delivery  of  a  deed  that  it  was  after 
registration."  In  Jackson  v.  Dunlap,  1  American  Decisions, 
100,  a  deed  was  duly  executed  and  acknowledged  by  the 
grantor,  but  retained  by  him  with  the  grantee's  consent  until 
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the  consideration  money  was  paid  and,  before  payment,  the 
grantor  died,  having  devised  the  premises  in  his  will,  and  the 
deed  was  found  among  his  papers.  The  Court  said : — 
"  Although  formally  executed,  the  deed  was,  in  fact,  not 
delivered.  It  was  in  substance  a  conditional  execution,  and 
not  otherwise  claimed  or  accepted  by  the  grantee.  It  is  also 
essential  to  the  legal  operation  of  a  deed  that  the  gmntee 
assent  to  receive  it.  It  cannot  be  imposed  upon  him  and 
there  can  be  no  delivery  without  an  acceptance." 

The  ruling  of  the  English  Courts  on  the  question  of,  and 
necessity  for  delivery  of  a  deed  to  render  it  operative  will  be 
found  fully  discussed  in  the  case  Doe  d,  Oamon  v.  Knight, 
8  D.  &  R,  348,  where  the  geneial  principles  are  fully  discussed, 
and  the  doctrine  stated  in  the  American  cases  cited  substan- 
tially recognised.  As  to  the  acceptance  by  the  grantee,  the 
English  courts  appear  sometimes  to  admit  the  consideration 
of  equitable  circumstances,  and  in  some  cases  have  held  the 
deed  valid  where  it  was  clear  that  the  grantee  had,  at  the  time 
of  its  execution,  no  knowledge  of  that  execution,  and  had 
accepted  no  personal  delivery.  The  following  from  ShepparcPa 
Touchstone  was  cited  &s  recognised  authority  in  the  case  in 
8  D,  it  R, : — "  A  deed  may  be  delivered  to  the  party  himself 
to  whom  it  is  made,  or  to  any  other  by  sufficient  authority 
from  him,  or  it  may  be  delivered  to  any  stranger,  for  and  on 
behalf  and  to  the  use  of  him  to  whom  it  is  made,  without 
authority.  But  if  it  he  delivered  to  a  stranger^  withoiU  any 
such  declaration^  intention,  or  intimation,  unless  it  be  in  a 
case  where  it  is  delivered  as  an  escrow,  it  seems  this  is  not  a 
sufficient  delivery."  We  cannot  expect  to  find  authority  in 
English  reports  on  the  direct  point  raised  in  the  case  at  bar, 
as  they  have  not  there  our  system  of  registry,  but  the  general 
principles  governing  the  execution  of  deeds  are  the  same  in 
England  and  the  United  States,  and  the  authority  of  the 
cases  from  the  latter  country,  on  points  where  their  laws  and 
practice  are  similar  to  our  own,  must  be  received  as  of  great 
weight.  In  view  of  the  law  as  settled  by  these  authorities, 
the  testimony  of  Ronald  McDonald,  the  grantee,  as  given  at 
the  trial,  is  worthy  of  consideration.  He  sa^'s : — "  I  recollect 
my  father ;  he  died  twenty-one  or  twenty-two  years  ago,— 
in  1859, 1  think  ;  he  lived  at  Judique,  on  land  as  described  in 
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the  writ,  except  that  Angus  should  be  substituted  for  Allan 
McDonald ;  ♦  ♦  ♦  my  father  lived  there  before  I  was 
bom,  and  died  there  ;  I  am  forty -eight  to  fifty  ;  I  never  saw 
a  deed  from  my  father  to  me."  Cross-examined : — "  I  never 
heard  of  it  till  a  few  years  ago  ;  I  left  home  when  fourteen  or 
fifteen  years  old,  about  thirty-five  years  ago ;  I  was  not  in 
possession  of  it  since."  There  is  no  other  evidencf  of  the 
execution  or  delivery  of  this  deed.  It  is  quite  clear  that  there 
could  have  been  no  delivery  to  the  grantee,  who  states  that 
he  had  left  home  many  years  before  its  execution,  and  did  not 
hear  of  its  existence  till  a  few  years  ago,  or  many  years  after 
his  father's  death.  There  is  no  evidence  of  the  delivery  of  the 
deed  for  registry,  or  to  the  registrar ;  no  evidence  to  shew 
that  such  delivery  to  the  registrar,  if  made,  was  by  or  with 
the  consent,  knowledge,  or  authority  of  the  grantor,  while  it 
appears  beyond  doubt  that  there  was  no  acceptance  by  the 
grantee,  who  was  ignorant  of  the  existence  of  such  a  deed  till 
within  "  a  few  years  "  of  the  trial,  and  presumably  not  till 
after  the  date  of  the  mortgage  to  Smyth.  It  will  be  observed 
that  the  words  used  in  the  granting  clause  of  the  mortgage 
are  quite  consistent  with  the  intention  of  Ronald  McMaster 
to  mortgage  only  his  undivided  share  and  ipterest  in  his 
father's  estate.  He  grants,  etc.,  "  all  and  singular  the  estate, 
right,  title,  interest,  claim,  property  and  demand,  in,  to,"  etc., 
(the  land  owned  by  his  father  in  his  life-time). 

Several  other  objections  were  taken  at  the  argument  by 
the  counsel  of  the  defendant,  some  of  them  deserving  of 
serious  consideration,  particularly  the  contention  based  upon 
the  possession  of  the  defendant.  I  do  not,  however,  think  it 
necessary  to  discuss  these,  as,  in  my  opinion,  the  plaintiffs 
have  failed  to  prove  a  delivery  of  the  deed  upon  which  their 
title  rests,  and,  as  I  think,  the  learned  Judge  should  so  have 
instructed  the  jury,  the  verdict  for  the  plaintiffs  must,  in 
my  opinion,  be  set  aside  with  costs. 

I  am  aware  that  the  late  Chief  Justice  of  this  Court, 
whose  opinions  must  always  be  received  with  great  respect, 
intimated  in  Gammon  v.  Jodrey,  2  R.  &  C,  314,  that  "  the 
registry  is  evidence  of  delivery."  It  was  not  necessary  to 
decide  the  point  in  that  case,  and  the  learned  Chief  Justice 
does  not  indicate  what  evidence  of  registry  he  would  consider 
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sufficient  evidence  of  delivery,  or  whether  his  observation 
would  extend  to  a  case  like  the  present,  where  there  is  no 
evidence  of  registry  with  the  knowledge  or  consent  of  grantor 
or  grantee. 

In  reference  to  the  preliminary  objection  taken  by  Mr. 
Ritchie  that  the  appeal  must  fail  for  defective  bail,  I  think, 
with  the  Attorney-General,  that  the  objection  cannot  be  taken 
on  argument.  I  think,  even  before  our  present  system  of 
printed  cases,  the  objection  should  be  preliminary  to  the 
argument,  but  clearly  under  the  present  practice  it  must  be  so. 

James,  J.,  concurred. 

RiGBY,  J. — At  the  argument  of  the  order  nisi  in  this  case 
plaintiffs'  counsel  asked  to  have  it  discharged,  because  of  an 
alleged  defect  in  the  bail-piece.  As  the  material  necessary  to 
enable  us  to  consider  this  question  was  not  included  in  the 
printed  case  furnished  to  us  for  this  argument,  under  the  rule 
of  Court  for  that  purpose,  we  are  of  opinion  that  the 
objection  was  not  open  to  plaintiffs  on  this  argument  I 
concur  in  the  opinion  just  read  by  the  Chief  Justice. 


In  Re  "EFFIE    SWEET." 

Before  McDonald,  0.  J.,  and  James  and  Riobt,  JJ. 
(Deeided  Kwember  9th,  188t,) 

Taxation  of  ships,— Port  of  registry. 

Held,  That  a  vessel  reKistered  !n  the  pert  of  Haltfax  and  owned  by  a  trader  resident  at 
iMac's  Harbor,  which  was  not  at  the  time  of  the  assestment  in  the  district  of  Itaac's  Harbor  or 
the  County  of  Gaysboro',  was  not  assessable  in  the  district  of  Isaac's  Harbor  for  County  ntea 

Jambs,  J.,  dissentin^c. 

A  rule  nisi  for  a  writ  of  certiorari  was  granted  in  this 
case  to  remove  proceedings  from  the  Municipal  Council  of  the 
District  of  Quysboro  to  this  Court,  upon  an  affidavit  setting 
out  the  following  among  other  facts : — 

That  the  firm  of  S.  Sweet  and  Company  were  and  are 
rate-payers  at  Isaac's  Harbor,  in  that  part  of  the  County  of 
Quysborough  known  as  the  District  of  Guysborough,  and  their 
property  at  Isaac's  Harbor  aforesaid  was  assessed  thereat  for 
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the  year  1879  for  district  and  school  purposes,  and  the 
assessment  lor  said  year  1879  included  the  schooner  "  EflSe 
Sweet,"  owned  by  said  firm,  and  assessed  for  said  year  1879 
at  the  sum  of  two  thousand  five  hundred  dollars. 

The  said  schooner  "  Eftie  Sweet "  was  never  registered 
in  the  District  of  Quysborough,  nor  in  the  County  of 
Guysborough,  but  at  the  time  of  said  assessment  was,  and 
ever  since  has  been,  and  now  is  duly  registered  in  the  City  of 
Halifax.  That  at  the  time  of  said  assessment  the  said  schooner 
"  Effie  Sweet  "  was  not  in  the  County  of  Guysborough. 

That  after  said  assessment  the  said  firm  paid  the  same, 
including  the  assessment  upon  the  said  schooner "  Efiie 
Sweet,'*  as  they  were  required  to  do  by  law,  and  appealed 
from  said  assessment  to  the  Municipal  Council  of  the  said 
District  of  Guysborough,  on  the  ground  that  said  vessel  was 
not  liable  to  assessment  in  said  district,  never  having  been 
registered  therein,  and  said  appeal  was  disallowed.;  that 
having  considered  said  appeal,  the  said  Council  gave  their 
decision  thereupon  as  follows  : 

"January  11th,  1881. 

The  petition  of  S.  Sweet  &  Co.  was  considered  by  the 
Council,  and  its  prayer,  on  motion,  refused, 

A^H.    McGlLLIVRAY, 

Municipcil  Clerk.** 

That  no  notice  or  intimation  of  such  decision  was  given  to 
or  received  by  the  said  firm,  or  either  of  them,  until  after  the 
expiration  of  more  than  ten  days  after  said  decision  was 
given. 

On  the  first  day  of  the  Sittings  of  the  Supreme  Court  at 
Quysboro,  where  the  rule  nisi  was  made  Returnable,  the  rule 
was  enlarged  by  consent  to  the  next  Term  at  Halifax,  and  the 
points  to  be  argued  were  stated  as  follows : 

First.  Whether  a  vessel  registered  at  Halifax,  and  not 
in  the  District  and  County  of  Guysborough,  but  built  and 
owned  by  persons  residing  in  the  District  and  County  of 
Guysborough,  and  who  are  liable  to  be  assessed  in  the  said 
District,  entitles  the  vessel  to  be  assessed  in  said  District  (sic,) 

Secondly.  Whether  a  vessel  built  and  owned  in  the 
District  and  County  of  Guysborough,  but  not  being  in  the 
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County  at  the  time  of  assessment,"  and  being  registered  at 
Halifax,  is  liable  to  such  assessment  for  District  purposes. 

The  cause  was  set  down  for  argument  before  one  of  the 
Divisions  of  the  Court,  but  it  was  finally  agreed  that.it 
should  be  decided  upon  written  arguments  to  be  furnished  to 
the  Court  by  the  counsel  for  the  parties.  Written  arguments 
were  accordingly  prepared,  and  submitted  by  O.  S.  Weeks, 
Esq.,  for  the  Municipality,  and  by  B.  H.  Eaton,  Esq.,  for  the 
owners  of  the  vessel. 

McDonald,  C.  J.,  (November  9th,  1882,)  delivered  judg- 
ment, as  follows : — 

Messrs.  Sweet  &  Co.,  traders,  resident  at  Isaac's  Harbor, 
in  the  County  of  Quysbo rough,  were  the  owners  of  the 
schooner  '*  Effie  Sweet  "  in  the  year  1879.  The  vessel  was 
registered  in  the  Port  of  Halifax,  and  was  not  in  the  District 
of  Isaac's  Harbor,  or  in  the  County  of  Quysborough  when  the 
assessment  was  made.  This  schooner  was  included  in  the 
personal  property  for  which  Sweet  &  Co.  were  asseJ^sed  in  the 
year  1879  for  school  rates  in  the  District  of  Isaac's  Harbor, 
They  appealed  on  the  ground  that  the  "  Effie  Sweet "  was  not 
assessable  in  that  District. 

Chapter  21,  section  17,  Revised  StcUutes,  (4th  Series,) 
enacts  that  *'  one-fourth  and  no  more  of  all  local  and  direct 
taxes  shall  be  levied  and  assessed  by  an  equal  rate  as  a  poll 
tax  on  all  male  persons  living  within  the  district,  of  the  age 
of  twenty-one  years,  and  not  being  paupers,  and  the  other 
three-fourths  shall  be  levied  and  assessed  upon  the  whole 
taxable  real  and  personal  property  of  the  locality"  Taxable 
personal  property,  under  this  A.ct,  is  defined  bj^  section  15 
and  schedule  A  of  the  Act,  and  includes  one-half  of  the  value 
of  ships  afloat,  whether  in  this  Province  or  elsewhere.  The 
appellants  contend  that  the  case  is  governed  by  Kenny  v. 
The  City  of  Halifax,  3  Sup.  Court  Reports,  497.  The  statute 
discussed  in  that  case,  viz.,  the  City  of  Halifax  Act,  provides, 
(section  330,)  that  "  the  City  Council  shall  have  power  to 
assess  on  the  inhabitants  and  on  the  property  within  the  city 
annually  such  sums,"  &c.,  and  section  340  enacts  that  the 
assessments  shall  be  rated  upon  the  occupants,  &c.,  *  *  ♦ 
by  an  equal  pound  rate  upon  the  value  of  the  real  and 
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personal  estate  within  the  city,  &c.  Section  19  of  the  General 
Assessment  Act  provides  "  that  the  assessors  for  each  township 
or  district  shall  proceed  to  ascertain  by  diligent  inquiry  the 
names  of  all  the  taxable  inhabitants,  and  also  all  taxable 
property  loithin  the  same,  its  extentf  amount  and  nature." 
In  my  opinion  the  words  "  in  the  locality  "  and  "  within  the 
district "  in  the  General  Assessment  Act,  and  "  within  the 
city  "  in  the  Halifax  Act,  are  identical  in  meaning,  and  must 
be  so  construed.  The  Court  of  Appeal  has,  as  I  understand, 
decided  in  Kenny  v.  The  City  of  Halifax^  that,  in  the  absence 
of  statutory  provisions  to  the  contrary,  the  port  of  registry  of 
a  vessel  owned  in  this  Province  shall  be  the  locality  or  district 
of  ownership,  or  her  "  home  port,"  irrespective  of  the  place  of 
residence  of  the  owner  or  owners,  and  that  she  is  not  personal 
property  assessable  in  any  other  district  or  locality.  Under 
this  authority  it  must  be  held  that  the  "  Effie  Sweet "  was 
not  personal  property  "  of  the  locality,"  or  "  in  the  district " 
of  Isaac's  Harbor  at  the  time  of  the  assessment  appealed 
ajainst.  The  result  of  those  decisions  would  appear  to  be 
the  exemption  from  local  and  municipal  taxation  of  the  large 
proportion  of  the  capital  of  the  country  invested  in  shipping* 
— a  subject,  it  appears  to  me,  well  worthy  of  the  consideration 
of  the  Provincial  Legislature. 

RiGBY,  J. — [  agree  with  the  Chief  Justice  that  this  case  is 
governed  by  the  decision  in  Kenny  v.  City  of  Halifax ;  the 
words  used  in  the  General  Assessment  Act  to  designate  the 
property  to  be  assessed  being  virtually  the  same  as  those  used 
in  the  City  Act,  and  upon  which  that  decision  was  based. 

James,  J. — This  is  a  motion  to  make  absolute  a  rule  nisi 
for  a  writ  of  certiorari  in  favor  of  the  owner  of  the  schooner 
"  Effie  Sweet,"  which  comes  before  us  on  a  special  case,  the 
question  to  be  determined  being  whether  the  vessel,  being 
owned  by  a  resident  of  the  County  of  Quysboro',  but  not 
registered  or  present  within  the  county  at  the  time  of  the 
assessment,  is  liable  to  be  assesiied  under  the  provisions  of  the 
County  Assessment  Act  The  Statute,  chap.  21,  sec.  15,  p.  113, 
and  Schedule  A.,  p.  127,  under  the  head  of  Personal  Property, 
renders  liable    to  taxation    "one-half   the   value   of   ships 
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afloat)  whether  in  the  Province  or  elsewhere.'*  The  applicant, 
(in  his  written  argument),  relies  almost  entirely  upon  the 
decision  of  this  Court  in  Kenny  v.  The  City  of  Halifax,  1  R. 
&  G,,  39,  and  the  same  case  on  appeal  in  3  Duval,  S.  C.  R.,  504, 
and  the  Municipality  rely  on  certain  dicta  of  the  Judges  in 
the  decision  of  that  case  and  upon  the  different  wording  of 
the  two  statutes. 

The  City  of  Halifax  Corporation  Act,  under  which  the 
Kenny  case  was  decided,  enacts  (section  330)  that  "  The  City 
Council  shall  have  power  to  assess  on  the  inhabitants  and  on 
the  property  within  the  City*'  such  sum  as  may  be  necessary, 
&c.  Section  340  enacts  that  there  8hall  be  *'an  equal 
poundrate  upon  the  real  and  personal  property  within  the 
city,*'  and  section  347  defines  personal  estate  as  "including 
all  household  furniture," &;c.,  »  ♦  ♦  ♦  and  "all  ships  or 
vessels,  or  shares  in  ships  or  vessels  owned  by  persons  residing 
or  having  offices  or  doing  business  within  the  city."  Up  to 
this  point  in  the  City  Act  there  is  no  doubt  or  difficulty 
whatever ;  and  the  principle  would  undoubtedly  seem  to  be 
that  personal  property  within  the  city,  and  that  only   the 

^  owners  being  resident   or   represented,   should   be  liable  to 
assessment,  were  it  not  for  the  words  immediately  ensuing 

.  thov<»e  I  have  quoted,  viz. :  "  whether  such  ships  or  vessels  be  aJt 
home  or  abroad  at  the  titne  of  assessment'*  Any  difficulty 
there  is  in  the  comparison  of  these  two  statutes  arises  from 
the  introduction  of  these  words,  which,  taken  by  themselves, 
may  appear  at  first  sight  to  be  inconsistent  with  sections  330 
and  340.  But  I  think  that  a  little  consideration  will  shew 
that,  taken  in  their  true  sense,  they  are  not  at  all  inconsistent 
The  words  "at  home"  are  settled  in  the  case  cited  to 
mean  "  at  the  port  of  registry."  This  is  the  substance  of  the 
opinions  of  the  Judges  in  the  judgment  appealed  from  and  the 
express  and  reiterated  language  of  Ritchie,  C.  J.,  in  delivering 
the  judgment  of  the  Court  on  the  appeal.  This  is  therefore 
settled,  and  this  helps  us  very  much  to  understand  the  mean- 
ing of  the  word  "  abroad,"  which  is  not  expressly  defined  by 
the  Courts  in  either  judgment,.  The  counsel  in  this  case 
appear  to  have  considered,  in  referring  to  the  decided  case, 
that  the  term  "  abroad "  meant  absent  from  the  place  of 
residence  of  the  owner,  or  absent  from  the  Province ;  and  no 
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where  do  I  find  what  I  consider  to  be  the  correct  definition. 
If  a  vessel's  ^  home  ^  is  her  place  of  registry,  then  "  abroad  " 
must  mean  absent — not  from  her  owner  nor  from  her  native 
Proyince,  but  from  her  place  of  registry.  If  we  adopt  this 
simply  logical  reasoning,  which  appeal's  to  me  to  be  only 
necessary  to  be  suggested,  and  to  require  no  argument  what- 
«ver  to  sustain  it, — ^section  347,  taken  with  sections  330  and 
340,  would  read  thus : — "  All  ships  or  vessels,  or  shares  of 
ships  or  vessels  (within  the  city,)  owned  by  persons  residing 
or  having  offices  or  doing  business  within  the  city,  whether 
such  vessels  be  at  home,"^  (that  is,  at  Salifaz,  their  port  of 
registry,)  ^' or  abroad,'*  (that  is,  in  Halifax,  but  absent  from 
their  port  of  registry-^it  may  be  Yarmouth,  Maitland  or  some 
foreign  port,)  are  sulject  to  taxation."  Vessels  are  only  in  port 
under  the  protection  of  the  municipal  law  part  of  the  time, 
and  both  statute^  it  appears  to  me,  recognise  the  injustice  of 
taxing  them  for  municipal  purposes,  but  in  different  ways. 
The  City  Act  says: — "We  only  tax  property  within  the  city 
— while  yott  are  away  you  are  free  from  taxation,  but  if  you 
are  in  port  at  the  time  of  the  assessment  you  shall  be  taxed-^ 
we  will  tax  you  the  full  amount  while  you  are  under  our 
protection — we  will  apply  to  }rou  the  same  treatment  which 
we  give  to  other  personal  property.  If  a  horse  is  brought 
into  the  city  by  his  resident  owner  at  the  time  of  assessment^ 
he  is  taxed>  If  he  is  sold  out  of  Uie  city  the  following  month 
or  week  the  tax  is  not  remitted.  We  treat  ships  and  horses 
precisely  on  the  same  principle,""  This  is  quite  fair  and  con* 
sistent^  and  I  consider  it  the  simple  meaning  of  the  Act ;  and 
on  this  principle  I  think  the  Kenny  case  might  have  been 
decided)  with  the  same  result  which  has  happened. 

The  County  Assessment  Act  gets  over  the  injustiee  of 
taxing  property  only  occasionally  within  municipal  protection 
in  a  different  way ;  that  is,  by  providing,  in  Schedule  A,  that 
the  inhabitants,  (for  they  have  no  power  to  assess  anybody 
else,)  shall  be  assessed  for  "  all  chattels  of  every  description 
at  their  actual  cash  value,"  except  as  qualified  beneath,  viz., 
^*  one-half  of  the  value  of  ships  afloat,  whether  in  the  Province 
or  elsewhere.**  Surely  nothing  can  be  plainer  than  this 
enactment ;  it  does  not  refer  to  a  vessel's  home  or  locality  or 
registry,  it  includes  plainly  vessels  not  yet  registered  or  not 


Digitized  by  VjOOQIC 


386  In    Re   "EFFIE    SWEET." 

qualified  by  size,  &c.,  for  registry.  It  refera  to  all  vessels 
"afloat,"  whatever  and  wherever  they  may  be.  bat  only  taxes 
to  one-half  their  value,  while  the  City  Act  refers  to  vessels 
actually  within  the  city  and  owned  there  by  persons 
represented  there,  and  to  those  only.  It  appears  to  me  the 
two  statutes  are  perfectly  consistent  with  their  several  princi- 
ples. I  do  not  see  how  any  legislation  could  be  better  framed 
to  suit  the  circumstances  of  each  case.  It  would  be  easy  to 
shew  that  while  the  view  I  take  obviates  every  objection 
that  has  been  urged  from  the  necessities  or  equities  arising 
from  the  circumstances,  the  City  Act  could  not  be  applied  to 
the  County  Assessment  without  creating  great  difficulties,  and 
vice  versa.  The  statute  under  consideration,  in  my  opinion, 
clearly  makes  the  applicant's  vessel  liable  to  taxation  to  half 
her  value.  The  17th  section  of  the  general  Assessment  Act^ 
after  providing  for  a  poll  tax  for  one-fourth  of  the  amount  to 
be  assessed,  goes  on  to  say,  "  and  the  other  three-fourths  shall 
be  levied  and  assessed  upon  the  whole  taoiable  veeA  and 
personal  property  of  the  locality,"  not  "  in,"  or  "  within  "  the 
locality.  It  seems  to  me  that  this  phraseology  was  adopted 
to  meet  the  very  case  we  have  under  consideration, 
the  case  of  a  ship  afloat  and  absent  which,  by  Schedule  A,  is 
made  a  part  of  the  "  taxable  personal  property  of  the  locality ."^ 
It  says,  '*  one-half  the  value  of  ships  afloat,  whether  in  the 
Province  or  elsewhere."  Had  section  17  said  **in  "  or  "within" 
the  locality,  the  two  sections  would  have  been  inconsistent, 
and  we  should  have  to  resort  to  other  statutes  in  pari 
materia,  or  to  general  principles  to  get  at  the  meaning,  but  as 
they  stand  they  are,  I  think,  consistent  with  each  other. 

Section  19  of  the  Act  provides  that  the  assessors  shall 
*'  ascertain  by  diligent  enquiry,  the  names*  of  all  the  taxable 
inhabitants,  and  all  taxable  property  within  the  same  " ;  but 
that  part  of  Sch'edule  A  which  I  have  quoted,  is  not  at  all 
contradictory  to  this,  but  is  an  independent  clause  in  addition 
to  it,  enacting  that  ships  shall  be  taxed  to.  one-half  their 
value,  though  out  of  the  Province,  and  therefore  of  courw 
aver  and  above  the  property  within  the  districts 

I  think,  therefore,  that  the  rule  nisi  for  certiorari  should 
be  discharged,  but  without  costs  under  the  agreement  contained 
in  the  case  submitted  to  us. 
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DICKIE   u   BLENKHORN. 

B«fore  McDonald,  C.  J.,  and  Jambs  and  Biobt,  JJ. 

(DwidBd  Hov4mber  9th,  188$.) 

Aetitn  for  m/on€$f  pMeL-^Plaintifft  a»$iffiior  having  gimn  noU  f^r  dtfendarU*i 
henejit,— Barclay  ▼.  Oooch, 

Plaiiitipfs  aaaignorgave  bit  prumiseory  nofee  for  the  amount  of  a  premium  on  a  policy  of 
inarine  iniurance  on  a  vesiel  of  whicli  eafd  aseijnior  ami  the  defe-idunt,  with  bthert,  were  part 
oa'nen.  The  note  wai  ueTer  paid  and  the  p(dioy  itlpulated  tb^t  in  the  event  of  the  prenhium 
not  beiny  paid,  the  company  might  canoei  it.  Ptaintiff,  aa  assignee  in  banlcmptcy,  sued  the 
defendant  for  his  sliare  of  the  premium,  as  money  paid. 

Bildf  That  whatever  might  be  plaintiFs  rights,  had  the  note  b^n  aoeepted  as  a  payment 
and  the  defendant  rde-ised,  there  could  be  no  action  for  money  paid  in  the  present  case.  « 

Barclay  et  tU  v.  Oooek,  dlstinguiahed. 

This  was  an  appeal  from  the  County  Court  for  District 
Na  4.  The  action  was  brought  to  recorer  contribution  from 
a  co-owner  for  premiums  alleged  to  have  been  paid  by  plaintiff's 
assignor  for  insurance  of  a  vessel,  of  which  he  was  managing 
owner.  Blanchard,  County  Court  Judge,  gave  judgment  for 
plaintiff  for  $22.60,  defendant's  share  of  premium  paid  on  one 
of  two  policies  alleged.  From  this  judgment  defendant 
appealed,  giving  security  under  the  statute. 

Meagher,  Q,  C,  in  support  of  appeal. — There  is  an  admis- 
sion in  the  evidence  that  the  premium  was  not  paid.  Can  a 
party  after  having  admitted  that  the  premium  was  never 
paid,  turn  round  and  say  he  made  a  payment  because  of  the 
estoppel. 

McDoNALt),  C.  J. — The  question  appears  to  us  to  be  whether, 
under  the  pleadings  in  this  ease,  and  in  view  of  the  fact  that 
no  money*  was  paid,  the  plaintiff- can  recover.  We  will  there- 
fore not  trouble  you  further  at  present,  but  call  upon  the 
other  side. 

Harrington,  Q,  C, — The  case  of  Barclay  v.  Oooeh,  2  Esp., 
571,  has  been  questioned.  It  is  referred  to  in  Taylor  v. 
Higgins,  3  East.,  169,  which  it  is  claimed  overrules  it.  That 
c&se  is  not  a  similar  case.  In  4,  Pick.,  444,  the  case  of  Barclay 
V.  Oooch  is  expressly  recognized  as  law.  ^  Mete.,  564; 
14  Pick.,  286.  (McDonald,  C.  J. — The  statement  in  the  policy 
would  be  an  estoppel  against  the  company  in  an  action  by 
the  insurer  on  the  policy,  but  it  does  not  appear  to  me  to  bind 
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the  defendant  in  an  action  against  him  for  contribution.) 
The  company  knew  that  Fayzant  was  acting  for  the  other 
parties.  The  other  parties  were  not  liable  to  Ihe  company  for 
the  premium,  as  the  company  had  elected  to  take  Payzant  for 
it  1  Parsons  on  Insurance,  603.  The  note  was  a  payment 
just  as  much  as  if  he  had  given  the  note  of  a  bank  which 
afterwards  failed. 

The  company  are  estopped  as  against  the  owners  from 
saying  that  the  money  is  not  paid,  because  of  the  receipt  in 
their  policy.  As  they  could  not  deny  the  payment  the  effect 
is  the  same  as  if  a  payment  was  actually  made  by  Payzant, 
•and  he  can  therefore  recover  from  defendant  for  contribution. 
Mr.  Allison's  evidence  is  inadmissible.  The  defendant 
admitted  that  he  was  liable  to  somebody  for  the  premium. 

Henry,  Q.  C,  with  Uarrington,  Q.  C. — ^The  main  position 
in  our  case  is  that  if  a  note  is  taken  as  payment  it  enables  the 
maker  of  the  note  to  recover  in  an  action  for  money  paid 
against  all  persons  responsible  to  him  as  contributor.  Apart 
from  the  effect  of  the  policy  as  an  estoppel,  and  the  question 
whether  it  can  so  operate  between  the  parties  to  this  action, 
the  evidence  shows  that  the  note  was  accepted  by  the  com- 
pany as  payment.  All  the  evidence  Allison  gives  is  of  custom, 
and  is  objected  to,  and  he  does  not  contradict  the  express 
statement  of  the  plaintiff's  witness  that  the  note  was  received 
as  payment. — ^The  witness's  word  was  "settlement,"  which, 
in  common  parlance,  means  payment.  The  policy  is  evidence 
of  the  substantial  benefit  that  defendant  received  from  the 
money  alleged  to  have  been  paid  and  laid  out  by  the  plaintiffs 
assignor ;  and  it  is  evidence  to  reduce  the  force  of  the  state- 
ment of  Allison  that  it  was  not  the  custom  of  their  office  to 
receive  notes  as  payment. 

The  notice  in  reference  to  insolvency  is  not  inconsistent 
with  the  contention  that  the  note  is  payment.  (The  notice  is 
as  follows : — "  If  the  maker  of  any  note  for  premiums  on  this 
policy  3hall  become  insolvent  before  the  fiame  is  due,  it  shall 
be  lawful  for  the  directors  to  cancel  this  policy,  provided 
said  premium  be  not  paid,  or  secured  to  them,  within  three 
days  after  notice  of  such  intention,  given  by  the  Secretary  or 
any  agent  of  the  company  to  the  maker  of  said  note,  or  served 
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upon  the  assignee  or  any  person  interested  in  the  policy; 
but  the  company  shall  be  entitled  to  recover  the  proportionate 
amount  of  premium  for  the  time  during  which  the  insurance 
has  existence.")  (McDonald,  C.  J. — 1  don't  see  how  it  can 
be  contended,  in  view  of  that  notice,  that  the  note  was  a 
payment)  That  is  only  a  condition  upon  which  the  policy 
may  be  cancelled,  and  does  not  differ  in  its  legal  effect  from 
any  other  condition. 

Attorney-General  in  reply. — Barclay  v.  Ooodi  was  reported 
by  an  inferior  reporter,  was  a  nisi  pi'iVfS  case,  and  has  never 
been  referred  to  in  an  English  case  except  to  be  condemned, 
or  in  an  American  case  except  to  be  distinguished  from  cases 
such  as  the  present.  In  3  East.,  169,  it  was  condemned.  So 
again  inS  B.  &  Aid.,  51.  In  the  American  cases  there  was 
distinct  evidence  of  payment  8  Johnston,  439 ;  9  Ma^s.^  524. 
In  11  Johnston,  518,  Barclay  v.  Oooch  is  referred  to ;  there 
the  principle  laid  down  was  that  the  note  was  payment  when 
negotiated.  6  Johnston,  68,  and  9  Johnston,  310,  clearly 
show  that  the  note  must  be  given  and  received  in  extinguish- 
ment of  the  debt ;  it  must  also  be  a  negotiable  note.  This 
note  was  not  a  negotiable  note,  it  is  only  shown  to  be  a  valid 
note.  A  note  may  be  valid  without  negotiability.  To  deter- 
mine whether  a  note  is  payment  or  not,  the  test  is  that  during 
the  currenc}'  of  the  note  the  remedies  of  the  person  taking  it 
are  not  only  suspended  but  entirely  extinguished,  and  that  he 
has  no  remedy  except  upon  the  note  so  taken  ;  if  he  has  any 
remedy  otherwise  it  is  not  a  payment  Now  the  policy  here 
acknowledges,  not  the  payment  of  the  premium,  but  acceptance 
of  a  note,  and  it  distinctly  provides  that  the  note  shall  not  be 
considered  a  payment  of  the  premium,  because  it  provides, 
first,  for  setting  off  the  note  in  the  event  of  loss,  and,  secondly^ 
that,  if  the  maker  becomes  insolvent,  the  company  can  cancel 
the  policy.  The  policy,  therefore,  shows  that  the  note  is  not 
received  as  payment ;  it  reserves  remedies  which  could  not  be 
reserved  if  the  note  was  a  payment  If  it  were  taken  in  pay- 
ment, and  were,  for  instance,  a  six  months  note,  in  the  event 
of  a  loss  happening  in  three  months,  thej'  could  not  offset,  but 
must  pay  the  loss,  and  wait  till  the  maturity  of  the  note  to 
recover.  The  plaintiff  in  the  action  had  to  go  and  guarantee 
the  note.    It  could  not  then  have  been  a  payment    If  it  had 
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been  a  payment  they  could  not  demand  any  farther  security. 
In  the  English  foim  of  policy,  as  given  by  Amonld,  these 
remedies  contained  in  this  policy  are  not  reserved. 

From  the  contention  of  the  other  side,  arising  out  of  the 
recital  in  the  policy,  it  follows  that  if  the  company  had  received 
nothing  at  all  from  Payzant  he  would  still  be  at  liberty  to 
sue  for  contribution.  If  the  estoppel  of  the  company  as 
against  Blenkhorn,  is  enough  to  enable  Payzant  to  bring  an 
action  against  Blenkhorn,  it  would  inure  all  the  same  if  he 
had  paid  nothing.  But  how  could  the  defendant  in  this  case 
get  the  benefit  of  it  without  a  plea.  The  estoppel  of  the 
covenantor  cannot  regulate  the  rights  of  the  covenantees 
among  themselves.  There  is  no  evidence  here  of  any  authority 
of  the  ship's  husband  to  insure.  The  only  contention  as  to 
evidence  of  that  is  that  the  Insurance  Act  was  ratified,  and 
that  is  defective. 

The  Judge  below  does  not  find  that  this  was  accepted  as 
payment,  and  there  is  no  evidence  of  that,  as  there  must  be 
conclusive  evidence  ;  nor  is  there  evidence  that  defendant  was 
an  owner  of  this  number  of  shares.  Unless  they  can  show 
that  he  was  an  owner  of  this  number  of  shares,  the  measure 
of  damages  could  not  be  established.  The  only  evidence  is  a 
certificate  of  registry ;  the  date  is  the  date  of  the  trial,  while 
the  insurance  was  long  previous.  There  is  no  evidence  to 
show  what  his  interest  was  at  the  time  of  the  insurance- 
There  is  a  supplementary  certificate  of  Mr.  O'Brien  which 
could  not  be  received  in  evidence  at  all.  8  M,&  TT.,  212,  deals 
with  the  question  of  estoppel  and  shows  that  the  deed  does 
not  estop  even  the  parties  to  it  in  matters  collateral  to  the 
deed.  If  the  statement  in  the  policy  is  relied  upon  as  evidence, 
it  is  not  evidence  at  all,  because  it  is  not  sworn  ;  but  even  if 
it  is  evidence  it  is  completely  met  by  other  evidence.  If  it  is 
not  an  estoppel  it  can  be  contradicted,  and  they  have  con- 
tradicted it    11  m  a,  Q.  A, 


RiGBY,  J.,  (November  9th,  1882,)  delivered  the  judgment 
of  the  Court: — 

This  was  an  appeal  from  the  County  Court  for  District 
No.  4.  The  judgment  below  was  in  finvor  of  plaintiflT  for 
defendant's  proportion  of  a  premium  of  insurance  on  a  policy 
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issued  by  the  Avon  Marine  Insurance  Company,  on  the  barque 
"Calcutta,"  of  which  defenJant  was  a  part-owner.  The 
insurance  was  effected  by  William  H.  Payzant,  ship's  husband, 
and  also  a  part-owner,  for  himself  and  the  other  owners,  and 
by  their  authority,  in  his  own  name,  '*  on  account  of  whom  it 
may  concern  "  For  the  whole  premium  he  gave  his  promis- 
sory note  to  the  company,  and,  having  subsequently  become 
insolvent,  his  estate  was  transferred  by  the  assignee,  under  the 
provisions  of  The  Insolvent  Act  of  1876,  to  the  plaintiff,  who 
had  become  the  purchaser  thereof  for  the  sum  of  seven  cents 
on  the  dollar  on  the  legal  liabilities  of  the  insolvent ;  and  as 
such  assignee  he  brought  this  action,  the  declaration  claiming 
the  sum  in  question  to  be  due  ''for  money  paid"  by  the 
insolvent  for  the  defendant,  at  his  request.  The  promissory 
note  referred  to  was  never  paid,  nor  any  part  of  the  premium, 
otherwise  than  by  the  giving  of  such  promissory  note.  Upon 
these  facts  we  would  have  no  hesitation  in  holding  that 
plaintiff  had  not  made  out  the  allegation  in  his  declaration  of 
money  having  been  paid  by  the  insolvent  for  the  plaintiff,  if 
BO  English  decision  stood  in  the  way.  In  EspinoMe's  Reports, 
Vol.  II.,  p.  571,  a  case  is  however  reported  of  Barclay  et  al.  v. 
Ooock,  which  would  seem  to  be  an  authority  in  support  of 
this  action.  The  plaintiffs  were  brewers  and  the  defendant 
was  a  publican  who  rented  one  of  their  houses,  at  which  a 
benefit  club  was  held ;  the  members  of  the  club,  distrusting 
the  credit  of  Gooch,  (the  then  landlord,)  the  plaintiffs  became 
his  security  for  the  amount  of  the  subscription  money  con- 
tained in  the  tax,  which  amounted  to  £50.  Gooch  became 
insolvent,  and  the  club  called  upon  the  plaintiffs  for  the  money, 
as  his  security,  and  took  their  note  of  hand  for  it,  payable 
with  interest  Lord  Kenton  is  reported  to  have  held  in  an 
action  of  assumpsit,  tried  before  him,  and  brought  by  plaintiffs 
to  recover  the  £50  from  defendant,  as  money  paid  to  his  use, 
that  the  club  having  consented  to  take  the  note  from  the 
plaintiffs,  it  was  as  payment  to  them  of  Xhe  money  due  by  the 
defendant ;  "  it  was  payment  of  money  to  his  use,  and  so  the 
action  was  maintainable."  The  reporter  says  that  in  the  next 
term  a  n«»w  trial  was  moved  for,  but  the  Court  agreed  with 
his  Lordship  and  refused  a  rule.  According  to  the  head  note 
to  this  caae  as  so  reported  it  is  necessary  that  the  promissory 
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note,  to  have  the  effect  referred  to,  should  be  accepted  e» 
payment  by  the  creditor  Six  years  afterwards  the  case  of 
Taylor  v.  Higgina  was  decided  in  the  Kings  Bench,  3  East* 
169,  and  there  it  was  held  that  "one  who  became  surety  for 
the  defendant  before  his  discharge  under  an  insolvent  debtor's 
act,  and  was  afterwards  obliged  to  give  a  new  security  of  a 
bond  and  warrant  of  attorney,  &c.,  for  the  old  debt,  cannot 
thereon  hold  the  defendant  to  bail,  by  an  affidavit  as  for  so 
much  money  paid  to  hia  use,"  and  Barclay  v.  Gooch  was  cited 
against  such  a  conclusion.  Lord  Ellenborocjgh,  after  con- 
sulting with  the  other  Judges,  said :  "  There  is  no  pretence 
for  considering  the  giying  this  new  secority  as  so  much 
money  paid  for  the  defendant's  use*  Supposing  even  the 
ease  of  the  note  of  band  or  bill  of  exchange,  as  the  current 
representative  of  money,  to  have  been  rightly  decided,  still 
this  security,  consisting  of  a  lM)nd  and  warrant  of  attorney,  is 
not  the  same  as  that,  and  is  nothing  like  tooney."  A  few 
years  later  the  case  of  MaxweU  v.  Jamieeon,  2  B.  Sd  Aid.,  57, 
*  arose,  in  which  one  of  the  makers  of  a  joint  and  several 
promissory  note,  after  the  same  had  become  due,  gave  his 
bond  to  the  holder  for  the  amount ;  but  before  the  action  in 
which  he  sought,  under  a  count  for  '^  money  paid,''  to  recover 
eontribution  from  one  of  the  other  makers  of  the  note,  no 
money  was  actually  paid  on  the  bond.  In  giving  judgment, 
Batlet,  J.  said,  '*  The  plaintiff  in  this  ease  has  paid  no  money. 
It  is  said  indeed  that  he  has  given  what  was  equivalent  to  it, 
and  that  it  ought  to  be  considered  for  this  purpose  as  money, 
and  so  it  was  held  in  Barclay  et  al.  v.  Ooock.  But  in  Taylor 
V.  Higgins,  the  Court,  having  the  former  case  before 
them,  held  that  the  action  for  money  could  not  be  maintained. 
There  are,  therefore,  at  all  events,  comfiicting  authorities  on 
this  jx)int,  the  last  of  which  ie  in  favor  of  defendant  In 
Taylor  v.  Higgine  the  old  bond  was  given  up  and  the  new 
one  accepted  in  satisfaction  and  payment  of  the  old  debt.*' 
Then,  having  quoted  the  language  of  Lord  Ellenborough  in 
the  latter  suit,  he  proceeds  :  "  Then  as  the  afjMioo^ties  differ,it 
becomes  necessary  to  look  to  the  reason  of  the  thing.  No 
money  has  yet  come  out  of  the  plaintiffs  pocket,  and  non 
constat  that  any  ever  will ;  for  if  he  recovers  from  the 
defendant  in  the  present  action,  still  it  is  possible  that  he  may 
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never  pay  it  over  io  Batson  &  Co.,  (the  original  creditors.) 
Then  the  period  of  time  at  which  his  remedy  against  the 
defendant  shall  commence,  has  not  yet  arrived.  If,  therefore, 
be  is  compelled  to  pay  the  money  due  upon  the  bond,  he  may 
then  have  his  remedy  against  Jamieson  for  his  contribution." 
HoLROTD,  J.  said,  "  I  am  of  the  same  opinion.  In  order  to 
support  this  action  the  debt  must  Jiave  been  extiifiguished, 
either  by  an  actual  or  a  virtual  payment  of  money,  by  the 
plaintiff  to  the  defendants  use.  There  has  clearly  been  no 
actual  payment ;  and  in  order  to  have  made  the  giving  of  the 
bond  operate  as  a  virtual  payment,  the  defendant  must  be 
tkewn  to  have  been  a  'party  to  that  transaction ;  which  was 
not  the  case."  Power  v.  Butcher,  decided  eleven  years  later, 
10  B.  &  C,  320,  arose  out  of  the  following  facts:  '*An 
insurance  broker  effected  on  behalf  of  another  person,  a  policy 
under  seal  with  a  company  of  which  he  was  a  member.  The 
policy  recited  that  the  broker,  upon  his  representation  that 
he  was  duly  authorized,  as  agent  or  otherwise,  to  make 
assurance  upon  the  vessel  mentioned  in  the  policy,  and  was  • 
desirous  of  making  such  insurance,  had  covenanted  with  the 
company  to  pay  the  premium,  and  then  alleged  that  in  con- 
sideration of  the  premises,  and  of  such  covenant,  the  policy 
was  effected."  Although  it  was  decided  in  that  case  that  the 
ansignee  of  the  broker,  (who  had  become  •  bankrupt,)  could 
recover  from  the  assured  the  amount  of  the  premium,  yet  all 
the  Judges  concurred  in  holding  that  he  could  not  do  so  upon 
the  count  for  "  money  paid."  In  Re  London,  Jkc,,  Banking 
Co.,  34  Beav.,  335,  The  Lord  Chancellor  said :  "  It  is  expressly 
laid  down  in  Williams*  Saunders  that  if  a  bill  be  taken  on  ' 
account  of  a  debt,  and  nothing  be  said  at  the  time,  the  6riginal 
debt  still  remains,  but  the  remedy  for  it  is  suspended.  The 
cases  of  Keardake  v.  Morgan,  5  T.  R.,  513 ;  Padcford  v. 
Maxwell,  6  T.  R.,  6S ;  Tapley  v.  Martin,  8  T.  R.,  451; 
Stedman  v.  Ooock,  I  Esp.,  N.  P.,  5 ;  Atkinson  v.  Hawdon, 
2  Ad.  &  El.,  628 ;  all  establish  that  unless  the  bill  is  accepted 
under  an  agreement  that  it  should  be  a  discharge  of  the  debt, 
if  the  bill  does  not  tura  out  to  be  productive,  the  original 
debt  remains  in  full  force,  although  all  right  for  suing  for 
such  debt  is  suspended  until  it  be  ascertained  whether  such 
bill  is  or  is  not  productive."    He  then  refers  with  approval  to 
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the  judgment  of  Lord  Langdale,  in  Soger  v.  Wagstaff,  5 
Beav.,  423,  where  he  says,  '*  The  debt  may  be  considered  as 
actually  paid,  if  the  creditor,  at  the  time  of  receiving  the  note, 
has  agreed  to  take  it  in  payment  of  the  debt,  and  to  take  upon 
himself  the  risk  of  the  note  being  paid,  or  if  from  the  conduct 
of  the  creditor,  or  the  special  circumstances  of  the  case,  ^such 
an  agreement  is  legally  to  be  implied." 

On  turning  to  the  decisions  of  the  (Courts  of  the  United 
States  on  this  subject,  I  find  Wilde,  J.,  in  giving  judgment 
in  the  case  of  ComtvaU  v.  Oovld,  4  Pick.,  444,  speaks  of 
Barclay  v.  Oooch  as  having  been  confirmed  by  a  similar 
decision  in  New  York  in  the  case  of  Witherbee  r.  Mann,  11 
John's  Rep.,  518,  and  mentioned  with  approbation  in  Donglass 
V.  Moody  et  al,,  9  Mass.,  553.  In  the  case  of  Witherbee  v. 
Mann  there  was  express  and  conclusive  evidence  that  the 
promissory  note  had  been  received  in  satisfaction  and  discharge 
of  the  debt,  to  recover  contribution  for  which  the  action  had 
been  brought ;  and  in  Doriglass  v.  Moody  et  al,  a  distinction 
was  drawn  by  Sewall,  J.,  who  delivered  the  judgment  of  the 
Court,  between  that  case  and  Barclay  v.  Oooch,  He  says: 
''The  case  at  bar  will  be  perceived  to  differ,  especially  in  this 
respect,  from  the  case  of  Barclay  v.  Qooch,  cited  in  the  argu- 
ment There  a  note  given  in  discharge  of  a  previous  del^ 
and  80  accepted,  was  considered  as  money  paid  by  the  plaintiff 
in  the  action,  who  gave  the  note  by  which  the  debt  of  the 
defendant  had  been  fully  discharged,  and  proof  that  the  debt 
bad  been  paid  was  not  required.  The  discharge  of  the 
previous  debt  was  decided  by  Lord  Kenton  to  be  all  that  was 
essential.  We  see  no  reason  to  doubt  the  justice  or  authority 
of  that  decision,  but  it  does  not  apply  in  the  case  at  bar, 
where  the  bill  of  exchange  is  the  original  debt,  and  all  that 
the  plaintiff  can  demand  is  in  the  nature  of  an  indemnity  for 
a  debt  incurred  in  part  for  the  benefit  of  others."  In  Thornttm 
V.  Payne,  5  John,  72,  it  was  held  to  be  "a  rule  well  settled 
and  repeatedly  recognized  in  this  Court,  that  taking  a  note 
either  of  the  debtor  or  of  a  third  person  for  a  pre-existing 
debt,  is  no  payment,  unless  it  be  expressly  agreed  to  take  the 
note  in  payment  and  to  run  the  risk  of  its  being  paid ;  or 
unless  the  creditor  parts  with  the  note,  or  is  guilty  of  laches 
in  not  presenting  it  in  due  time."    Tobey  v.  Barber,  5  John'i 
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Reps.,  68,  and  Johnston  v.  Weed  et  at,  9  John's  Reps.,  810,  are 
decisions  to  a  similar  effect. 

In  the  case  before  us  we  might  be  reasonably  asked  to 
conclude,  as  Batley,  J.  did  in  Maxwell  v.  Jamieson,  that  as 
the  decisions  in  Taylor  v.  Higgins  and  Barclay  v.  Oooch  were 
conflicting,  and  looking  at  the  reason  of  the  thing,  we  must 
follow  the  decision  in  the  latter  case,  or  hold  with  HoLROYD, 
J.,  in  the  same  case,  that  there  had  been  no  virtual  payment 
here',  because  the  defendant  had  not  been  shewn  to  be  a  party 
to  the  transaction  by  which  the  note  was  given  for  the  premium, 
or  draw  the  distinction  between  the  case  at  bar  and  Barclay 
V.  OooVt,  which  was  made  in  Douglass  v.  Moody ;  that  m  this 
case  the  promissory  note  was  really  the  original  debt,  and  was 
not  given  in  discharge  of  a  pre-existing  one  due  by  defendant 
as  in  Barclay  v.  Gooch,  But  it  seems  to  me  that  whatever 
view  we  might  take  of  the  binding  authority  of  the  latter 
case,  this  must  be  apparent  from  all  the  decisions :  that  to 
enable  the  plaintiff  to  recover  as  for  "  money  paid,"  he  must 
prove  that  the  promissory  note  had  been  accepted  by  the 
company  in  satisfaction  and  discharge  of  the  premium  to  the 
same  extent  as  if  there  had  been  actual  payment ;  that  the 
creditor  had  taken  upon  himself  the  risk  of  the  note  being 
paid,  and  that  defendant's  liability  had  become  extinguished. 
The  learned  Judge  of  the  County  Court  may  be  right  in 
holding  that  the  note,  as  regards  the  Insurance  Company, 
must  be  considered  as  payment ;  but  that  is  not  the  question 
to  be  decided.  The  acknowledgment  in  the  policy  of  the 
receipt  of  the  premium  might  estop  the  company  from  deny- 
ing such  receipt,  but  can  have  no  such  effect  as  between  the 
parties  to  this  suit,  it  is  nothing  more  than  a  portion  of  the 
evidence  to  be  considered  in  deciding  this  question  of  fact : 
has  the  plaintiff  proved  such  a  payment  of  tl\e  premium  as 
to  entitle  him  to  recover  contribution  from  the  defendant, 
under  a  count  for  money  paid,  within  the  r^e  to  which  I 
have  just  adverted  ?  I  think  he  has  not.  According  to  the 
terms  of  the  policy,  in  case  of  the  loss,  not  only  the  amount 
of  the  note  in  question  could  be  deducted  from  the  amount 
insured,  a  portion  of  which  would  be  payable  to  defendant, 
but  when  Payzant  became  insolvent,  if  the  note  was  not  due, 
the  company  had  power  to  cancel  the  policy,  provided  the 
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premium  was  not  paid  or  secured  to  them  within  three  dayt 
after  notice  of  such  intention  given  to  the  maker  of  the  note, 
his  assignee,  or  any  person  interested  in  the  policy.  No  such 
results  could  follow  if  the  payment  set  up  here  was  equivalent 
to  an  actual  payment,  and  I  do  not  see  how  it  can  he  seriously 
contended  that  as  between  the  parties  to  this  suit,  the  note  in 
question  was  given  and  received  in  satisfaction  and  discharge 
of  the  pi*emium ;  that  the  defendants  liability  had  been 
extinguished  and  that  the  insurance  Company  had  assumed 
the  risk  of  the  note  being  paid,  in  view  of  the  stipulations  in 
the  policy  to  which  I  have  just  adverted. 

I  am  of  opinion  that  the  judgment  appealed  from  Should 
be  set  aside  and  judgment  entered  below,  for  defendant  with 
costs. 
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U  Kh)   appeal  STEPHEN    SWEET. 

(Before  WeatAibbb,    Biobt»  and  Tho]IF80V»  tT  J«) 

(Decided  Dtoember  litki  188S.) 

m 

Appea!  ftwn  CommisHoner  of  Minet.-^CfoeaexamintUum  of  wUne$t  having  heen 
itoppedL-^Partjf  agffrie^ed.—In  Re  Spelmtii  diitingui$ked» 

Orb  of  wt«nd  appllcanta  for  a  mining  am  produced  evidence  ai  the  hearing  before  tbt 
OomnitBioDer  of  Mined  to  prore  tbftt  he  wee  the  flnt  applicant*  In  the  coone  of  the 
iDTMllgation  a  wltneat  egaloat  the  appellant  wm  examined,  and  while  he  was  being  croM 
examined  on  a  subject  of  importance  in  the  1m}ttlr|',  hie  croM*examlnatlon  waa  stopped  by  the 
OommlasioQeri 

Eeid,  that  this  Was  sufficient  ground  on  which  to  sustain  the  appeal,  and  that  the 
appellant  wee  a  party  aggrierod  :  the  oass  difleiing  from  the  case  In  MU  Speimant  in  that 
there  the  appUcationt  were  simultaneoosi 

Per  RioBT,  J.— Costs  do  not  follow,  as  a  matter  of  uourse,  In  such  casssi  but  should  be 
given  in  such  a  case  as  the  prssenti 

Per  Wbathbebb,  J.>-Costs  of  the  appeal  follow,  as  a  matter  of  eoufBe. 

This  was  an  appeal  from  a  decision  of  the  Commissioner 
of  Works  and  Mines  for  the  Province,  awarding  a  lease  of 
certain  areas  in  Stormont  Qold  District  to  Alexander  McDonald, 
to  which  the  appellant  claimed  to  be  entitled  as  the  first 
applicant  therefor.  An  investigation  was  held  by  the  Com- 
missioner at  his  office  for  the  purpose  of  hearing  the  parties, 
at  which  evidence  was  given  as  follows : — 

Hugh  Little  sworn — I  made  an  application  for  a  lease  in 
Stormont  Gold  District  on  behalf  of  Stephen  Sweet.  Pro- 
duces the  application  marked  A.  S*  d  which  is  put  in  evideno6i 
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Tendered  twelve  dollars  at  the  same  time.  Application  made 
to  Mr.  Kelly  in  the  Mines  Office,  at  ten  o'clock,  a.  m.  Mr. 
Abbott  made  an  application  for  a  lease  at  the  same  time.  Mr. 
McDonald  made  application  for  a  lease  on  the  Bame  morning. 
Mr.  Abbott's  application  was  in  first.  My  application  was  in 
next.  Mr.  Abbott's  application  was  not  for  the  same  areas  as 
mine  was.  I  have  no  doubt  that  my  application  was  the  first 
mad&in  the  ofiice  that  morning  for  the  areas  which  I  applied 
for.  I  have  no  doubt  either  that  my  application  was  made 
previous  to  Mr.  McDonald's.  Mr.  Kelly  said  at  the  time  that 
Mr.  Abbott's  application  was  the  first  made  that  morning. 
My  application  was  refused. 

In  answer  to  Commissioner — I  did  not  see  Mr.  McDonald 
make  his  application. 

William  Moody  sworn,  states — I  was  present  in  the  Mines 
Office  when  the  applications  for  the  areas  in  dispute  were 
made.  Mr.  Abbott  and  Mr.  Little  made  applications  for  areas 
at  the  time.  I  saw  Mr.  McDonald  there  at  the  time.  I  did 
not  see  him  make  any  application  for  areas.  Mr.  Abbott's 
application  was  first  made ;  Mr.  Little's  next  It  is  not 
possible  that  Mr.  McDonald's  application  could  have  been 
made  before  Mr.  Little's.  I  saw  afterwards  three  applications 
on  the  table,  one  of  which  I  believe  was  Mr.  McDonald's. 
Mr.  Kelly  said  so.  I  saw  Mr.  Little  tender  twelve  dollars 
with  his  application.  The  money  was  refused.  I  did  not  see 
Mr.  McDonald's  application  put  on  the  table  at  all.  It  was 
not  on  the  table  when  Mr.  Little's  was  made.  I  had  my  eyes 
on  all  parties,  and  was  watching  all  the  proceedings  attentively 
all  the  time.  The  first  time  that  I  noticed  Mr.  McDonald's 
application  was  after  Mr.  Kelly  put  down  the  money,  and 
application  put  in  by  Little.  Mr.  Kelly  moved  the  papers 
around  a  little,  and  said  this  (picking  up  a  paper)  is  first.  Mr. 
Little  handed  the  money  to  Mr.  Kelly,  and  placed  the  appli* 
cation  on  the  table. 

John  Kelly,  Deputy  Commissioner  of  Mines,  in  reference 
to  the  priority  of  the  applications,  said — On  the  first  stroke 
of  the  clock,  all  the  applications  were  placed  on  the  table, 
there  being  an  appreciable  time  between  their  being  placed 
on  the  table,  distinguished  by  the  sound  of  each  applicants 
Jiand'as  it  struck  the  table  with  the  application,  McDonald's 


Digitized  by  VjOOQIC 


DECEMBER,    1882.  399 

being  first,  Abbott's  second,  and  Little's  third.  And  there 
being  a  greater  length  of  time  elapsed  between  McDonald's 
»nd  Abbott's  than  between  Abbott's  and  Little's.  Little  did 
not  place  the  money  on  the  table  at  the  time  when  he  placed 
his  application,  but  threw  it  on  the  table  afterwards. 

The  evidence  of  the  Depat}''  Commissioner  was  objected 
to  on  the  ground  that  at  the  time  the  applications  wore  made 
he  had  decided  that  that  of  McDonald  was  first  in  point  of 
time. 

On  the  day  following  the  investigation  McDonald  appeared 
at  the  office  of  the  Commissioner  and  made  a  req[uest  to  have 
his  testimony  taken,  alleging  that  he  had  been  unavoidably 
detained  on  the  previous  day.  The  Commissioner  agreed  to 
take  the  evidence  on  condition  that  McDonald  should  submit 
to  cross-examination  by  Sweet's  attorney,  to  which  he  assented. 
Mr.  J.  J.  Ritchie  attended  on  behalf  of  Sweet  at  the  hour 
appointed  and  objected  to  the  reception  of  further  testimony, 
on  the  ground  that  the  investigation  had  closed.  The  Com* 
missioner  having  determined  to  receive  the  testimony. 

Mr:  Ritchie  proposed,  on  cross-examination,  to  ask  the^ 
following  question,  *'  Is  there  any  other  person  interested  in 
the  applications  for  the  areas  with  you  ? "  The  question  was 
refused,  and  the  Commissioner  having  come  to  the  conclusion 
above  stated,  an  appeal  was  taken  tvom  his  decision  on  the 
following  grounds  : —    . 

1.  Because  the  said  decision  is  against  law  and  evidence, 
and  against  the  weight  of  evidence. 

2.  Because  the  evidence  of  John  Kelly  should  have  been 
disregarded  by  the  said  Commissioner,  inasmuch  as  he  is  con- 
tradicted by  B.  H.  Eaton,  J.  H.  Abbott,  Hugh  R.  Little  and 
William  Moody,  on  the  point  as  to  which  application  for  areas 
was  made  first  on  the  said  ninth  day  of  July  last. 

3.  Because  the  evidence  of  the  said  John  Kelly  should 
not  have  been  received  on  said  investigation,  inasmuch  as  said 
Kelly^  in  his  official  capacity,  had  decided  that  McDonald's 
application  was  first,  and  that  therefore  it  is  not  proper  or 
competent  for  him  to  give  evidence  in  support  of  the  decision, 
and  because  he  was  interested  in  said  decision  being  upheld. 
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4.  Because  the  Commissioner  erred  in  refusing  to  allo\r 
the  question  put  to  Alexander  McDonald :  *'  Is  there  any  other 
person  interested  in  the  application  for  the  areas  in  question 
with  ?  *'  and  because  said  question  should  have  been  allowed. 

5.  Because  the  said  John  Kelly  had,  previous  to  the 
investigation)  improperly  expressed  his  opinion  to  the  Com- 
missioner as  to  which  application  was  first 

6.  Because  the  Commissioner  erred  in  allowing  said 
Alexander  McDonald  to  be  examined  after  said  investigation 
had  been  closed,  and  on  a  subsequent  day. 

7.  Because  the  said  Commissioner  decided  to  receive  the 
evidence  of  said  Alexander  McDonald  after  said  investigation 
had  been  closed,  and  on  a  subsequent  day,  without  hearing 
the  said  Stephen  Sweet  or  his  attorney  in  opposition  to  such 
evidence  being  received,  and  because  the  first  knowledge 
which  the  said  Stephen  Sweet  or  his  attorney  had  that  said 
McDonald  proposed  to  give  evidence  after  the  close  of  the 
investigation  was  a  letter  from  said  Commissioner  stating  that 
he  had  decided  to  admit  such  evidence. 

/.  J.  Ritchie^  in  support  of  appeal^-^If  we  had  the  right 
on  the  investigation  to  have  an  answer  to  the  question  ruled 
out  by  the  Commissioner,  we  are  parties  aggrieved  within  the 
meaning  of  the  Act.  If  Sweet's  application  was  in  previous  to 
McDonald's,  an  appreciable  portion  of  time,  as  is  sworn  by 
Moody  and  others,  and  Kelly,  disregarding  the  former, 
accepted  the  latter  application>  Sweet  would  be  a  party 
aggrieved  for  that  reason.  McDonald's  evidence  was  impro- 
perly taken  after  the  close  of  the  investigation.  Shutting  out 
the  evidence  of  McDonald,  so  taken,  and  the  evidence  of 
Kelly,  the  remaining  evidence  is  all  in  favor  of  Sweet 
(WEA.THEBBE,  J. — The  legislature  has  said  that  the  precise 
time  at  which  they  are  made  must  be  marked  on  the  applica* 
tions.  Can  we  take  cognizance  of  any  time  that  cannot  be 
marked.)  The  evidence  is  that  there  was  an  appreciable 
interval  of  time. 

Tupper  was  called  upon,  contra. — I  da  not  concede  that 
the  Commissioner  of  Mines  is  in  the  position  of  the  Judge  of 
a  Court,  having  recognized  modes  of  procedure.  There  is  no 
duty  imposed  upon  him  to  proceed  after  notice,  or  to  examine 
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witnesses  under  oath,  or  reduce  evidence  to  writing.  He  may 
eonverae  with  any  one  who  can  give  him  information.  He  is 
clothed  with  judicial  powers  for  certain  purposes.  (RiGBY,  J. 
— He  may  take  evidence.  He  did  so  in  this  case,  and  came  . 
to  a  decision,  and,  on  an  appeal,  one  of  the  grounds  is  that  he 
refused  certain  evidence  on  which. he  should  have  come  to 
another  decision.  Your  propasition  goes  to  the  length  that 
he  could  say  he  would  only  take  evidence  on  the  one  side.) 
I  believe  it  does.  (Thompson,  J. — I  agree  with  Mr,  Tupper 
that  the  Commissioner  in  this  case  is  not  so  much  a  judiciaL 
as  a  ministerial  officer,  distributing  the  Queen's  bounty,  and 
what  we  have  to  enquire  into  is,  whether  his  decision  was 
against  natural  justice,  and  not  as  to  its  regularity.  I  think 
that  the  appeal  places  us  in  his  position.)  Exactly.  The 
Commissioner  may  obtain  his  information  from  any  source  he 
thinks  proper.  (Weatherbe,  J. — I  venture  to  say  that  where 
the  rights  of  property  are  to  be  adjudicated  upon,  in  no  case 
is  it  not  a  court  The  Commissioner  of  Mines  performs  not 
only  the  ordinary  functions  of  his  office  in  distributing  the 
mines  of  the  Province  in  a  certain  way,  but  tries  the  rights  of 
property  of  individuals  acquired  under  the  statute.)  If  the 
Commissioner  was  not  bound  to  take  evidence,  but  could 
satisfy  himself  by  enquiry  of  a  clerk,  for  instance,  having 
commenced  to  take  evidence,  he  could  reject  evidence,  or 
refuse  to  allow  questions.  It  is  not  shown  that  the  appellant 
did  anything  to  give  him  any  standing  in  the  Court.  (/.  J". 
Ritchie. — The  payment  of  the  money  is  admitted.)  The 
application  is  to  set  aside  the  judgment  on  appeal.  The  only 
power  of  the  Court  is  to-  try  the  case  anew.  On  appeal,  a 
cause  is  heai:d  anew,  unless  otherwise  by  local  legislation. 
Abbott* 8  Law  Dictionary,  Title  "  Appeal,"  I  also  rely  on  the 
Spelrrian  case.  Independent  of  McDonald's  evidence,  the 
appellant's  own  evidence  shows  both  parties  to  have  been 
present  with  their  money  and  their  applications  at  the  same 
time.  The  law  does  not  contemplate  such  a  thing  as  a  scramble 
at  the  table. 

Weathekbe,  J. — ^We  are  unanimously  of  opinion  that  the 
appeal  must  be  sustained  with  costs.  The  case  is  distinguish- 
able from  In  re  Spdman,  inasmuch  as  the  Commissioner  of 
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• 

Mines  there  held  that  the  applications  were  made  simultane- 
ously, and  we  thought  he  was  right.  Here  the  appellant 
produced  evidence  to  show  that  his  application  was  made  firsts 
and  we  think  he  is  a  party  aggrieved,  and  has  a  right  of 
appeal.  With  regard  to  the  grounds  on  which  the  appeal  is 
to  be  sustained  it  is  not  necessary  to  give  an  opinion,  although 
I  have  a  strong  impression  that,  McDonald  having  been  called 
on  the  understanding  that  he  was  to  be  cross-examined,  his 
evidence  was  to  be  taken  subject  to  the  ordinary  rules,  and 
his  cross-examination  was  improperly  stopped  on  a  subject  of 
importance. 

On  December  23rd,  Tupper  moved  to  amend  the  rule 
allowing  the  appeal  by  striking  out  the  words  with  costs. 
Afterwards  (January  13th,  1883,)  RiOBY,  J.,  delivered  judg- 
ment as  follows : — 

Mr.  Tupper  moved  for  an  amendment  of  the  rule  in  this 
case  in  regard  to  costs,  on  the  ground  that  costs  are  not 
recoverable  on  appeal  from  a  decision  of  the  Commissioner  of 
Mines.  He  was  so  far  right  that  costs  do  not  follow,  as  a 
matter 'of  course;  but  we  think  the  statute  indicates  an 
intention  that  costs  shall  be  given  in  cases  like  this.  The 
act  requires  the  appellant  to  file  a  bond  to  pay  costs,  if  not 
successful. 

Weatherbe,  J. — My  opinion  is  based  on  the  enactment 
that  in  all  appeal  cases  the  costs  of  the  appeal  shall  be  added 
to  the  costs  below.  The  costs,  therefore,  follow  as  a  matter 
of  course. 


KEITH  V.  ANCHOR  MARINE  INSURANCE  CO.* 

(Before  Weatherbe,  Rigbt  and  Thompson,  J  J.) 
(Decided  December  im^  1882,) 

This  was  an  action  on  a  policy  of  Marine  Insurance,  dated 
22nd  May,  1879,  to  recover  the  amount  insured  on  the  barque 

*  After  the  forme  containing  this  caee  was  In  print  it  wai  diacorered  tiiat  opiolona  bed 
been  delivered  by  Riobt  and  Thompsox,  J  J.,  the  oriij^nals  of  which  had  been  mislaid.  A  note 
of  the  case,  together  with  the  opinions  referred  to  will,  if  possible,  be  inserted  at  the  end  of 
the  volume. 
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'"Charley,"  at  and  from  Cochin  via  Colombo  and  Alipey  to 
New  York.  The  cause  was  tried  at  Halifax  in  November, 
1881,  before  Weatherbe,  J^  with  a  jury.  A  verdict  was 
found  for  plaintiff  and  a  rule  nisi  gt-anted  to  set  the  same 
aside.  The  ground  chiefly  relied  on  by  the  defendant  com* 
pany  was  that  the  plaintiff,  who  was  mortgagee  of  forty- 
six  sixty^ourth  shares  of  the  barque^  had,  on  the  2l8t  October, 
1878,  and  prior  to  the  effecting  -of  the  insurance,  transferred 
bis  interest  under  the  mortgage  to  the  Bank  of  Nova  Scotia 
in  consideration  of  being  allowed  time  on  a  draft  due  at  the 
date  of  the  transfer.  On  the  trial  of  the  cause  a  reassignment 
of  the  security  to  the  plaintiff  dated  17th  August,  1880,  s/bout 
a  month  subsequent  to  the  commencement  of  the  action,  was 
proved,  put  m  and  read  without  objection.  The  transfer  of 
the  mortgage  was  in  the  following  form  :— 

I,  the  within-named  John  Keith,  of  Windsor,  in  considera- 
tion of  the  Bank  of  Nova  Scotia  giving  me  time  on  a  debt  of 
three  thousand  and  sixteen  90-100  dollars  now  owing  to  them 
by  me  on  a  draft  drawn  by  me  on  C.  W.  Berteaux,  New  York, 
'End  due  to-day,  hereby  transfer  to  them  the  benefit  -of  the 
with  in- written  security.  In  witness  whereof  I  have  hereunto 
subscribed  my  name  and  affixed  my  seal  this  21st  day  of 
October,  one  thou-sand  eight  hundred  and  seventy-eight. 

^Sgi)        John  Keith. 

Execated  by  the  ubove  named  John  Keith  ^ 
in  th^  presence  of  Thomas  Fyshe,  i- 
•of  Halifax.  ) 

The  rule  nisi  now,  {December  14th,  1882,)  came  on  for 
argument. 

Henry,  Q.  C7.,  in  support  of  rule, — The  plaintiff  was  not 
interested,  having  absolutely  assigned  his  interest.  The 
transfer  from  Keith  to  the  Bank  of  Nova  Scotia,  after  reciting, 
as  consideration,  the  giving  of  time  to  the  plaintiff  on  a  debt, 
transfers  to  the  Bank  the  plaintiffs  mortgage  in  these  terms, 
•*  I  hereby  transfer  to  them  the  benefit  of  the  within-written 
security."  The  fact  that  the  consideration  is  the  giving  of 
time  for  a  debt  whicli  may  be  paid,  does  not  make  the  transfer 


Digitized  by  VjOOQIC 


404      KEITH   V.   ANCHOR   MABINE   INS,   CO. 

any  the  less  an  absolute  transfer.  The  probability  may  be 
that,  it  was  intended  as  a  security,  bnt  the  legal  inference  is 
that  in  consideration  of  the  forbearance,  the  plaintiff  makes 
an  absolute  transfer  to  the  bank.  The  Court  cannot  a^ume 
that  the  interest  on  the  debt  may  not  have  been  worth  as 
much  as  the  property  transferred.  The  reassignment  cannoi 
affect  the  matter.  That  is  merely  the  statement  of  the  Bank 
of  Nova  Scotia,  not  a  party  to  this  suit.  Had  the  plaintiff 
wished  to  make  this  document  a  mere  mortgage  and  not  a 
transfer,  he  would  have  to  give  affirmative  evidence  outside 
of  the  document ;  he  would  not  have  relied  on  the  instrument 
itself.  He  has  not  given  any  evidence  in  this  case  to  show 
that  the  transfer  was  not  absolute.  The  •  plaintiff  cannot 
recover  on  his  own  interest  and  he  cannot  avail  himself  of  the 
interest  of  the  Bank  of  Nova  Scotia.  The  reassignment  to 
the  plaintiff  by  the  bank  was  not  made  until  a  month  after 
the  writ  was  issued,  and  cannot  help  the  plaintiff  in  this 
action.  (Rigby,  J. — It  may  be  evidence  that  the  bank  treated 
the  transfer  as  a  security,  if  that  would  be  enough.)  I  think 
it  must  be  regarded  as  a  survey  put  in  ;  it  is  not  evidence  of 
the  truth  of  its  contents,  except  as  against  the  party  signing  i(. 
Meagher,  Q.  C,  was  called  on,  on  the  point  as  to  interest. 
The  transfer  was  a  mere  security,  Ward  v.  Beck,  13  C.  B. 
N.  S.,  668.  By  the  Banking  Act  of  1871,  sections  40  and  4l' 
interests  in  shipping  can  only  be  taken  by  Banking  Com- 
panies by  way  of  security. 

Weatherbe,  J. — We  all  concur  in  deciding  that  the  rule 
niBi  for  a  new  trial  must  be  discharged.  I  may  say  that  the 
majority  of  the  Court  did  not  wish  to  call  on  counsel  at  all, 
but  I  am  very  glad  that  the  argument  has  taken  place.  It 
strikes  me  that  the  statute  settles  the  case ;  but  it  was  settled 
in  my  mind  before  the  statute  was  referred  to.  I  thought 
that  when  the  reassignment  of  that  transfer  was  put  in 
evidence  and  allowed  to  go  to  the  jury,  and  a  verdict  was 
taken  without  any  objection  having  been  made  at  the  time« 
it  was  too  late  afterwards  to  say  that  the  date  would  show 
that  it  was  made  after  the  writ  was  issued.  Therefcfre,  I 
thought,  on  that  point,  that  the  rule  nm  should  be  discharged. 
But,  further,  when  I  look  at  this  transfer  of  the  interest  in 
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the  vessel,  I  find  that  it  is  not  in  the  foroi  of  the  statute,  and^ 
inasmuch  as  the  form  which  gave  an  absolute  statutable 
transfer  was  not  followed,  I  think,  taking  the  whole  words 
together,  it  was  only  a  mortgage  which  left  an  interest  in  the 
party  insured 


PARSONS    t;.    MACLEAN. 

(Before  MoDonald,  G  J.,  and  Smith,  Weathebbe,  Rigby  amd  Thompson,  JJ.) 
(Decided  Deeember  16th,  1892.) 

Atttbckment  6jr  asagnee  withottt  notice  ntttained. 

FhAiSTtrw,  ua98i«rnee  of  J.  8.  McD.,  to  whom  defenflant  wasindebtod^  atUohed  oertain 
goods  of  the  debtor.  Chattle  mortgagees  sought  to  set  aside  plaintiff's  attachment  on  the 
irround  that  the  deht^os  not  "Justly  due*'  and  **  payable **  to  plaintiff,  as  there  had  been  fto 
notioe  given  by  plaintiff  under  R.  S.,  cap.  94,  sec.  857. 

Htld,  that  notice  was  not  necessary  in  order  to  enable  plaintiff  to  attach.* 

J.  S.  Macdonald  made  an  assignment  of  his  estate  and 
effects  to  the  plaintiff,  for  the  benefit  of  his  creditors.  Among 
other  debts  covered  by  the  assignment  was  one.  due  from 
George  Maclean.  Within  a  week  after  the  making  of  the 
assignment  Maclean  had  a  conversation  with  the  plaintiff,  in 
which  he  admitted  the  debt,  and  asked  for  time.  Plaintiff,  as 
assignee,  subsequently  attached  certain  goods  and  chattels 
belcHiging  to  Maclean,  upon  which  the  latter,  previous  to  the 
attachment,  had  given  a  bill  of  sale  to  one  Ann  Maclean,  and 
a  mortgage  to  J.  B.  Duffus  and  others,  which  were  not 
registered  until  after  the  attachment. 

Sedgewidc,  Q.  C,  (with  whom  was  Ritchie,  Q.  C.,)  on  the 
£rst  day  of  term  moved,  on  behalf  of  the  parties  claiming 
under  the  bill  of  sale  and  mortgage  above  referred  to,  to  set 
aside  the  plaintiff's  attachment  on  the  following  grounds  : — 

1st  No  notice  in  writing  was  given  by  the  plaintiff  prior 
to  the  commencement  of  his  action,  pursuant  to  Revised 
Statutes,  chapter  94,  section  357.  No  action  could  be  com- 
menced by  the  assignee  in  his  own  name  until  after  fourteen 

*  Some  Importance  was  attached  to  the  fact  that  the  defendant  had  admitted  the  debt  to 
j^ain^  bat  the  decision  does  not  appear  to  have  proceeded  on  thai  ground. 
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days'  notice,  and  the  gum  demanded  was,  therefore,  not  "justly 
due,"  and  not  "payable  when  the  action  commenced." 

Eaton,  contra,  contended  that  it  was  not  shewn  that  Ann 
Maclean,  one  of  the  moving-  parties,  was  a  creditor,  inasmuch 
as  the  bill  of  sale  was  drawn  payable  one  day  after  date,  and 
it  was  not  sworn  that  George  Maclean  had  made  default  in 
the  payment  of  it.  Tlie  plaintiflf's  affidavit,  on  the  other  hand, 
shewed  a  debt  due  and  immediately  payable.  It  was  further 
shewn  that  Maclean  came  to  the  plaintiflTs  office  after  he 
knew  that  he  had  become  assignee,  and  stated  an  account 
with  him.  The  account  stated  relieved  the  plaintiff  of  the 
necessity  of  giving  the  fourteen  days"  notice. 

Ritchie,  Q,  C,  replied. 

Thompson,  J.,  now  (December  16th,  1882,)  deKvered  the 
judgment  of  the  Court : — 

In  this  case  the  plaintifT  issued  a  writ  of  attachment  for  a 
claim  assigned  to  him  by  James  S.  Macdonald,  before  giving 
the  notice  required  by  the  statute  to  enabk  the  assignee  of  a 
chose  in  action  to  sue  the  debtor.  The  question  was  raised 
by  mortgagees,  who  moved  to  set  aside  the  plaintiff's  attach- 
ment, whether  the  debt  was  due  and  payable  within  the 
meaning  of  the  statute.  Revised  Statutes,  chapter  94,  section 
357,  and  they  contended  thai  it  was  not,  and  that  the  statute 
must  be  read  as  if  it  contained  the  words  ''^due  and  payable- 
by  the  defendant  to  the  plaintiff"  I  think  that  the  statute 
cannot  be  read  as  if  the  words  italicised  were  in  it.  In  the 
case  of  Robertson  v.  Cameron,  2  R.  &  C,  261,  the  subsequent 
attacher  applied  to  set  aside  an  attachment  on  the  ground  that 
the  debt  was  due  jointly  by  the  absent  debtor  against  whom 
the  attachment  issued,  and  others  who  were  not  absent  fron^ 
the  Province.  The  Court  hold  that  the  objection  was  available 
only  to  the  debtor  himself  by  a  plea  in  abatement  and  that  it 
would  be  an  abuse  of  the  process  of  the  Court  to  allow  a 
subsequent  attacher  to  raise  that  contention. 

There  are  distinct  authorities,  which  I  need  not  read,  for 
the  position  that  the  assent  of  the  debtor  to  the  assignment^ 
and  his  promise  to  pay  the  assignee,  are  sufficient  without  any 
notice  to  entitle  the  plaintiff  to  maintain  the  action.  They 
will  be  found  in IG Mass.,  316 ;  12Mass^28l  ^  7  Gushing,  175. 
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FELCH  v.  RITCHIE    et  al. 

(Before  McDonald,  Smith,  aod  Wbathirbs,  J  J.) 

(Decided  December  18th,  ISM.) 

Bond  fw  performance  of  huHdinp  contracL 

Ik  an  action  against  th«  principal  and  sureties  on  a  bond  to  the  plaintiff  for  the  payment 
of  the  cost  of  a  house  which  the  plaintiff  was  to  build  for  the  principal,  it  appeared  that  the 
work  was  not  done  in  strict  pursuance  of  the  sKreenient  and  specifications.  The  plani  referred 
to  in  the  contract,  and  which  were  part  of  It,  were  not  put  in  evidence.  The  person  employed 
by  the  inspector  named  In  the  contract,  who  was  to  superintend  the  work,  was  superseded  by 
another  by  plaintiff  without  the  consent  of  the  defendants. 

Held,  That  plaintiff  could  only  recover  on  a  quantum  meruit^  and  that,  as  there  was  not 
enfflcient  e%idence  to  enable  the  Jury  to  determine  how  far  the  contract  had  been  departed 
from,  and  as  the  sureties  oould  not  be  bound  by  the  appointment  of  the  new  inspector,  the 
verdict  for  plaintiff  must  be  set  aside. 

This  was  an  action  on  a  bond  to  recover  a  balance  claimed 
to  be  due  on  a  building  contract  entered  into  between  plaintiff 
and  W.  A.  Ritchie,  one  of  the  defendants.  The  contract  was  for 
the  erection  of  a  dwelling  house  by  plaintiff,  in  accordance 
with  certain  drawings  and  specifications,  to  be  paid  for  by 
certain  fixed  payments,  as  the  work  progressed,  and  the 
balance  on. its  completion.  The  payments  agreed  upon  were 
secured  by  the  bond,  upon  which  the  action  was  brought.  The 
cause  was  tried  at  Annapolis  in  June,  1880,  before 
Weatherbe,  J.,  with  a  jury,  when  a  verdict  was  found  for 
plaintiff  for  a  part  of  the  amount  claimed,  to  set  aside  which 
a  rule  was  granted,  as  against  law  and  evidence ;  for  the 
improper  rejection  of  testimony ;  for  the  improper  reception 
of  testimony ;  because  the  said  verdict  was  contrary  to  the 
charge  of  the  learned  Judge  and  was  perverse,  and  upon  the 
grounds  taken  at  the  trial  and  on  the  motion  for  a  non-suit 
and  for  misdirection.  The  charge  of  the  learned  Judge  was  as 
follows  : — 

I  said  that,  as  I  had  already  intimated  in  their  hearing,  I 
thought  the  plaintiff  could  not  recover.  Counsel  had  exercised 
his  right  to  have  the  opinion  of  the  jury,  and  I  would  submit 
two  questions  to  them  after  explaining  the  principles  on 
which  they  should  proceed  in  finding  their  verdict.  Apart 
from  numerous  legal  questions  with  which  the  jury  had 
nothing  to  do,  and  which  had  been  discussed  on  motion  for 
nonsuit,  the  issues  of  fact  raised  by  the  pleadings  involved 
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the  question  whether  the  house  had  been  constructed  in 
accordance  with  the  contract  made  between  the  plaintiff,  Felch, 
and  the  defendant,  Ritchie.  The  three  defendants  had  exe- 
cuted a  bond  to  the  plaintiff  for  the  performance  by  the 
defendant,  Ritchie,  of  an  agreement  with  plaintiff  respecting 
the  construction,  and  a  material  allegation  in  the  declaration 
was  the  performance  of  the  agreement  on  the  part  of  plaintiff. 
What  the  plaintiff  was  to  do,  by  the  terms  of  the  agreement, 
was  to  finish  a  house  of  the  dimensions  as  shewn  in  certain 
plans,  and  according  to  the  plans  and  specifications.  The  con- 
tract itself  was  in  evidence  with  the  specifications ;  but  the 
plans  referred  to  in  the  contract,  and  which  formed  a  part  of 
it,  and  upon  which  depended  entirely  the  dimensions  of  the 
house  as  well  as  its  general  form  and  the  shape  of  the 
different  parts  in  detail,  were  not  in  evidence.  No  plans  were 
tendered  in  evidence  with  the  contract ;  and,  though  there 
was  evidence  that  plans  were  prepared  with  the  contract,  and 
in  existence  at  the  time  of  its  execution,  there  was  no  evidence 
as  to  what  plans  were  before  us.  The  evidence  respecting 
certain  plans,  which  I  had  marked,  was  that  the  house  was 
built  according  to  those  plans ;  but  to  make  them  evidence  it 
was  necessary  that  it  should  appear  that  these  were  the  plafis 
referred  to  in  the  agreement.  I  read  those  parts  of  the 
agreement  referring  to  the  plans,  and  remarked  that  I  con- 
sidered their  introduction  material  in  the  case  to  render 
defendant  liable.  Plaintiff  claimed  against  all  the  defendants, 
and,  to  recover,  must  show  that  the  house  was  of  the  dimen- 
sions and  character  required  by  the  contract ;  the  plaintiff 
had  not,  on  his  part,  shown  a  compliance.  Where  there  was 
a  special  agreement  for  the  construction  of  a  building  and 
the  work  was  not  done  pursuant  to  the  agreement,  the  law 
permitted  a  plaintiff  to  recover  upon  a  quantum  meruit  In 
such  cases  the  mode  of  arriving  at  the  damages  was  to  deduct 
from  the  price  agreed  on  whatever  would  be  required  to  com- 
plete the  work  according  to  the  contract,  and  it  was  upon  this 
principle  that  counsel  had  urged  that  the  verdict  should  be 
arrived  at  here.  I  was  at  a  loss  to  know  how  such  a  calcula- 
tion could  be  made,  without  the  plans  and  details  required,  by 
an  examination  of  the  contract  itself.  It  appeared  by  the 
contract  that  the  work  was  to  be  done  under  the  direction  of 
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Richards,  or  a  person  named  by  him.  There  was  evidence 
that  Foster  had  been  named  by  Richaf ds,  and  that  afterwards, 
he  had  been  superseded  without  the  consent  of  the  defendant 
Ritchie,  and  for  this  reason  I  was  unable  to  see  how  the 
defendants,  who  were  sureties,  were  to  be  made  liable. 

I  pointed  out  to  the  jury  the  various  departures  from  the 
contract,  as^  shown  by  the  evidence,  and  stated  that  in  law  it 
was  impossible  for  the  plaintiff  to  recover  a  verdict  against 
those  defendants  in  this  suit,  and,  whatever  might  be  the 
hardships,  as  depicted  by  counsel,  I  was  unable  to  find 
anything,  taking  the  whole  case  together,  to  guide  them  in 
reducing  the  amount,  which  it  was  admitted  must  be  reduced. 
As  plaintiff's  counsel  had  considered  it  his  duty  to  press  for  a 
verdict,  I  would,  whether' the  jury  were  or  were  not  disposed 
to  be  directed  by  the  Court,  submit  two  questions  to  them,  so 
as  to  know  what  their  views  were  on  the  points  referred  to. 

The  following  are  copies  of  the  questions  submitted  : — 

Has  the  house  in  question  been  constructed  by  plaintiff  of 
the  dimensions,  and  material,  and  character  required  by  the 
contract  between  plaintiff  and  defendant,  (Ritchie,)  and 
agreeably  to  the  drawings  and  specifications  ? 

Was  Foster  appointed  as  surveyor  or  inspector  under  the 
first  clause  of  the  agreement  ? 

To  these  questions  the  jury  returned  the  following 
answers : — 

We  find  that  the  house  in  question,  so  far  as  we  can 
judge  from  the  evidence,  has  been  built  substantially  in 
accordance  with  the  plans  and  specifications,  with  the  excep- 
tion of  a  few  small  deviations,  for  which  he  had  the  authority 
of  the  architect,  and  which  we  consider  were  sufficient. 

We  also  find  that  Foster  was  appointed  to  act  as  sub- 
inspector  under  Richards. 

The  rule  now  came  on  for  argument 

Oraham,  Q.  C,  in  support  of  rule. — The  plans  and  draw- 
ings were  not  put  in  at  the  trial  with  the  contract,  but  were 
tendered  without  the  execution  being  proved,  and  were 
rejected.  The  plans  were  a  part  of  the  contract,  and  were 
essential  to  the  plaintiff's  recovering.  The  money  was  not 
payable  and  the  sureties  were  not  liable  until  the  building 
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was  fully  completed  in  accordance  with  the  plans,  drawings, 
&c.  This  could  not  be  'proved  until  these  were  put  in.  A 
contract  must  be  literally  fulfilled  in  order  to  bind  sureties, 
Whitcher  v.  Hall,  5  B.  &  C,  269 ;  the  latter  is  cited  as  a 
leading  case ;  L.  R,  3  Ex.,  303 ;  Leake  on  Contra^ds,  802. 
The  verdict  was  perverae  as  being  against  the  Judge  s  charge, 
Ellia  V.  Hamlin,  S  Taunt.,  52. 

Weeks,  contra,  cites  Mcintosh  v.  CvXlen,  2  Oldright,  269. 
The  action  can  be  maintained  where  there  has  been  a  substan- 
tial compliance  with  the  terms  of  the  contract,  and  where 
there  has  been  such  substantial  compliance  the  sureties  are 
liable,  as  it  is  for  the  fulfilment  of  the  contract  that  they 
became  liable,  A  ddison  on  Contracts,  547 ;  4  Scott,  509 ; 
S  Scott,  755  \  1  M.  A  R,  218.  II  is  for  the  jury  to  say 
whether  there  has  been  substantial  compliance  or  not,  and 
they  have  found  that  there  was.  As  to  the  sureties  the 
principle  is  that  they  are  not  relieved  by  reason  of  more  or 
less  being  done  than  the  contract  required.  It  is  only  where 
one  agreement  has  been  substituted  for  another,  that  the 
surety  is  relieved,  L.  R,  3  Q.  B.  D.,  495.  There  was  no 
substituted  agreement  in  this  case,  but  merely  a  minute 
deviation  from  the  contract.  If  the  case  is  such  that  the 
plaintiff  can  recover  on  the  contract  from  the  principal,  either 
for  the  whole  amount,  or  for  any  less  amount,  (which  he  can 
do  if  there  has  been  a  substantial  compliance  on  the  part  of 
the  plaintiff,)  then  the  plaintiff  can  recover  from  the  sureties. 
If  the  alteration  in  the  contract  is  material,  the  surety  is  dis- 
charged unless  he  consent  to  the  alteration. 

Graham,  Q.  C. — The  evidence  shows  a  very  substantial 
deviation  from  the  original  contract.  The  floors  were  not 
according  to  contract ;  the  roof  was  not  properly  finished  ; 
the  glass  is  ordinary,  instead  of  extra  double  French  ;  the 
roof  was  to  be  warranted  tight,  but  leaked ;  the  paint  was 
not  of  the  kind  contracted  for ;  the  door  knobs  were  to  be 
pressed  glass,  they  were  put  in  of  the  commonest  description 
made  ;  no  tarred  paper  was  put  under  the  shingles  of  the 
roof.  The  bond  here  Was  not  a  common  money  bond,  it  was 
a  bond  conditioned  for  the  performance  of  certain  conditions 
contained  in  another  instrument ;  it  was  a  contract,  and  in 
Betting  out  a  contract  you  must  set  out;  the  conditions  prece- 
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dent.  The  contract  was  not  set  out ;  ^  Chitty  on  Pleadings, 
p,  90, -gives  the  form  o  a  count  on  a  bond.  Our  statute  is 
clear  that  you  must  set  out  th^  conditions  precedent,  though 
you  may  aver  performance  generally.  Bullen  &  Leake,  p.  59 
and  p.  147 ;  Chitty  on  Pleadings,  p.  87.  On  the  question  of 
the  liability  of  the  sureties  see  DeColyar^  395.  There  must 
be  a  literal  fulfilment  of  the  contract  to  bind  sureties  where 
the  contract  is  a  part  of  the  guarantee. 

Smith,  J.,  now,  (December  18tb,  1882,)  delivered  the 
judgment  of  the  Court : — 

This  is  an  action  brought  by  plaintiff  to  recover  from  the 
defendants  the  sum  of  four  thousand  dollars,  on  a  bond  given 
by  one  William  A.  Ritchie,  as  principal,  and  William  B.  Troop 
and  Joseph  Foster,  of  Annapolis,  as  sureties,  for  the  comple- 
tion of  a  contract  to  build  a  certain  house,  by  the  said  Felch, 
for  the  said  Ritchie,  under  a  contract  entered  into  between 
them  of  date,  May  29th,  1878.  The  condition  of  the  said 
bond  was  declared  to  be,  that  if  the  said  William  A.  Ritchie, 
bis  heirs,  executors,  or  administrators  should,  in  all  things, 
perform  the  covenants  and  agreements  on  his  part  to  be  done 
and  performed,  and  fully  set  forth  and  expressed  in  said 
contract  in  said  bond  referred  to,  then  the  said  bond  should 
be  void.  As  a  condition  precedent  to  plaintiff's  right  to 
recover,  it  is  averred  in  the  declaration  that  he  did  perform, 
according  to  the  terms  of  the  agreement,  all  that  on  his  part 
was  to  be  done,  but  that  the  defendant  failed,  and  made 
default  in  the  payments  agreed  to  be  made  under  and  by 
virtue  of  said  agreement.  The  particulars  of  plaintiff^s  claim 
credit  the  sum  of  $3000,  which  is  deducted  from  S626(>, 
including  extras  charged,  making  $3266  due  as  claimed  by 
plaintiff.  The  main  defence  set  up  by  defendant's  pleas  is 
that  the  plaintiff  did  not  strictly  perform  and  keep  the  cove- 
nants and  agreements  in  said  contract,  and  did  not  well  and 
sufficiently  erect,  finish  and  deliver  the  building,  agreeably  to 
the  drawings  and  specifications  mentioned  in  said  agreement. 
The  plaintiff  also  declared  upon  the  common  counts  for  work 
and  labor,  etc.  This  indebtedness  is  put  in  issue  by  defend- 
ant's pleas. 
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It  seems  to  be  very  clear  that  that  the  work  was  not  done 
in  strict  pursuance  of  the  special  agreement.  It  was  at  least 
incumbent  on  the  plaintiff  to  shpw  that  the  agreement  on  his 
part  was  carried  out.  The  contract  was  put  in  evidence,  it  is 
true,  with  the  specifications,  but  the  plans  which  were  referred 
to  in,  and  were  a  part  of  the  contract,  were  not  put  in.  With- 
out this  evidence  it  was  impossible  to  say  whether  the 
contract  had  been  complied  with  as  agreed  upon.  It  appears 
from  the  Judge's  minutes  that  certain  plans  were  put  in  to 
show  that  the  building  was  constructed  according  to  those 
plans ;  but,  as  the  learned  Judge  properly  remarked  in  his 
charge,  there  was  nothing  to  identify  them  as  those  referred 
to  in  the  contract.  It  seems  to  have  been  admitted  on  the 
trial  that  the  amount  claimed  by  plaintiff  must  be  reduced ; 
if  so,  he  could  only  recover  on  a  quantum  meruit  If  the 
evidence  was  of  such  a  character  as  to  enable  the  Court  and 
jury  to  apply  the  principles  of  law  applicable  to  such  a 
demand,  it  would  be  difficult  to  object  to  the  verdict  found  for 
the  plaintiff  for  S2500  ;  but  there  seems  to  me  an  impossibility 
of  ascertaining  how  the  jury  could  reject  the  plaintiff's  claim 
under  the  special  agreement  and  find  such  an  amount  without 
the  evidence  necessary  to  shew  how  far  the  contract  had  been 
departed  from  according  to  the  plans  and  details  of  the 
contract  declared  upon.  We  also  think  that  the  superseding 
of  Foster  by  Richards  without  Ritchie's  consent  could  not 
possibly  bind  the  sureties. 

I  think  the  rule  must  be  made  absolute  to  set  the  verdict 
aside  with  costs.    . 


In  Rb.  FREDERICK  B.  K.  MARTER. 

Before  MoDoVALD,  0.  J.,  and  Smith,  Jahbs  and  Wiathbrbb,  JJ. 

(Decided  JDeeember  18th,  1882.) 

Inidvmi  Act  of  1876. ~-No  lien  for  dtp  taxet. 

Thi  City  of  Halifax  baa  n«  prefenotial  claim  for  taxes  against  the  ani^ee  under  the 
ImaWent  Act  of  ]87(. 

In  this  case  the  City  of  Halifax  claimed  to  be  paid  in  full 
the  amount  of  taxes  due  by  the  insolvent,  lifLarter,  who  had 
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been  put  in  insolvency  by  a  writ  of  attachment    Objections 
*were  filed  to  the  claim  as  follows : — 

The  insolvent  objects  to  the  Claimant  ranking  in  full,  and 
to  his  receiving  a  larger  composition  than  the  other  creditors, 
upon  the  following  giounds  : — 

1.  Because  the  chapter  81,  of  the  Acta  of  the  Legislature 
of  Nova  Scotia  for  1864,  in  so  far  as  the  same  relates  to 
insolvent  traders,  is  and  was  repealed  by  the  provisions  of  the 
Statutes  of  Canada  in  force  respecting  insolvency. 

2.  Because  the  Statutes  of  Canada  in  force  respecting 
insolvency  at  the  time  said  claim  arose,  did  not  give  the  City 
of  Halifax  the  right  to  rank  in  full,  or  for  more  proportion* 
ately  than  any  other  creditor;  and  the  Acts  of  the  Legislature 
of  Nova  Scotia  for  1864  were  and  are  in  effect  repealed,  in  so 
far  as  they  were  intended  to  give  any  preferences  in  payment 
not  provided  by  the  said  Statutes  of  Canada. 

3.  Because  the  Acts  of  the  Legislature  of  Nova  Scotia 
for  1804  did  not,  and,  if  in  force,  do  not  give  the  claimant  any 
preference,  or  any  right  to  claim  in  full,  where  the  property  of 
the  person  assessed  is  taken  under  and  by  virtue  of  a  writ  of 
attachment  i&sued  under  the  provisions  of  the  Statute  of 
Canada  in  force  respecting  insolvency. 

B.  Russell, 
Attorney  for  Insolvent  Contestant. 

Johnston,  J.,  after  argument,  delivered  the  following 
judgment : — 

In  the  contestation  in  this  matter,  the  question  for  adjudi- 
cation is  whether  the  City  of  Halifax  has  a  claim  for  taxes, 
on  the  estate  of  the  insolvent  preferential,  or  whether  the 
City  must  rank  on  the  estate  and  take  the  dividend  as  in  the 
case  of  unpreferenced  or  unsecured  creditors.  The  City  of 
Halifax  claims  a  lien  on  the  estate  under  section  342  of  the 
Acts  of  1864,  City  Charter,  which  provides  that  no  property 
of  any  party  shall  be  liable  to  be  taken  by  virtue  of  any 
assignment,  £c.,  unless  the  party  who  holds  the  assignment, 
&c.,  shall  pay  the  City  rates  for  the  current  year  before  taking 
into  possession  the  property  so  assigned.  The  English  Bank- 
rupt Acts  make  parochial  or  other  local  rates  to  be  paid  in 
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priority  to  all  other  debts,  providing  for  an  abatement,  in  a 
certain  event,  between  them  and  other  preferential  debts, 
and  the  United  States  Bankrupt  Law.  in  like  manner,  declares 
that  all  taxes  and  appraisements  under  the  laws  of  the  United 
States  shall  be  entitled  to  priority  and  to  be  first  paid  in  full. 
The  Canadian  Insolvent  Act  creates  no  such  lien,  and  there- 
fore the  question  must  be  decided  on  general  principles.  The 
object  of  the  Insolvent  Act,  which  is  a  public  act,  is  the 
equal  distribution  of  the  estate  of  the  insolvent  among  all  his 
creditors  in  rateable  proportions,  and  the  only  privileged 
claims  to  be  paid  in  full  are  the  landlord's  claim  for  rent  and 
the  wages  of  clerks,  &c.,  under  certain  circtimstances  and  to  a 
a  limited  amount  Section  83  of  the  Act  declares  that  no  lien 
or  privilege  upon  the  real  or  personal  estate  of  the  insolvent 
shall  be  created  for  the  amount  of  any  judgment  debt  by  the 
issuing  or  delivery  of  the  writ  to  the  Sheriff,  or  by  his  levy 
thereunder,  provided  that  the  estate  has  been  assigned  or  that 
process  of  liquidation  had  been  adopted  and  was  still  pending- 
before  the  money  had  been  paid  over  to  the  plaintiff.  This 
destroyed,  as  against  the  assignee,  the  priority  and  lien  of  the 
judgment  creditor  created  under  the  local  acts  of  the  Pro- 
vince. The  issue  of  a  writ  of  attachment  vests  absolutely  in 
the  assignee  all  the  estate,  real  and  personal,  of  the  insolvent 
I  do  not  think  that  the  assignment  in  the  clause  in  .the 
Citj'  Charter  to  which  I  have  referred,  and  on  which  they 
base  their  claim,  refers  to  assignments  made  under  the  pro- 
visions of  the  Insolvent  Act,  or  that  it  can  be  construed  so  as 
to  be  a  lien  on  the  property  vesting  in  an  Official  Assignee 
by  virtue  of  a  writ  of  attachment.  I  rather  think  that  the 
assignment  referred  to  is  a  transfer  of  property  between 
private  individuals,  and  that  the  claim  was  intended  to  be  of 
similar  import  to  section.  87  of  the  General  Assessment  Act  of 
the  Province,  where  property  transferred  or  taken  under 
execution  is  first  made  liable  for  the  aase5^ment  due  and 
payable  thefeon.  Again,  I  think  that  the  above  clause  in  the 
City  Charter  is,  as  regards  insolvent  estates,  repealed,  as  being 
inconsistent  with  the  spirit  and  object  of  the  Insolvent  Act, 
which,  as  I  before  stated,  is  the  equal  distribution  of  the 
estate  among  all  the  creditors  in  rateable  proportions,  subject 
only  to  the  exceptions  in,  and  the  liens  created  by  chat  statute; 
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and  here,  I  think,  the  case  of  the  Central  Oas  Consumers' 
Company  v.  Clarkey  11  C.  B.,  N.  S.,  838,  is  in  point.  Byles, 
J.,  stated  the  rule  to  be,  that,  though  in  the  subsequent  act 
the  prior  act  is  not  expressly  mentioned,  the  prior  act  is 
repealed  if  there  be  an  invincible  contraiiiety  or  repugnancy 
between  the  two.  The  judgment  was  affirmed  on  appeal, 
IS  C.  B.,  N.  flf.,  837,  where  Pollock,  C.  B.,  said,  although  that 
section  is  not  in  terms  repealed,  yet  it  becomes  in  a  private 
act  quite  inconsistent  with  a  clause  in  a  subsequent  public 
act  that  is  sufficient  to  get  rid  of  the  clause  in  the  private  act. 
But,  iiTespective  of  this,  section  140  of  the  Insolvent  Act 
repeals  all  acts  and  parts  of  acts  in  force  in  any  of  the  Pro- 
vinces to  which  that  act  applies  which  are  inconsistent  with 
that  act.  I  think  it  is  impossible  successfully  to  contend 
that  the  clause  in  the  City  Charter  is  not  inconsistent  with 
the  provisions  of  the  Insolvent  Act,  and  therefore  I  am  of 
opinion  that  the  City  of  Halifax  has  no  lien  or  privileged 
•  claim  against  the  estate  of  the  insolvent,  but  must  rank  on 
the  estate  as  any  other  unsecured  creditor. 

The  City  appealed  from  this  decision  and  the  appeal  was 
argued  by  J.  N.  Ritchie,  Q,  C,  for  appellant,  Rnssell,  contra. 

James,  J.,  now,  (December  18th,  1882),  delivered  judg- 
ment as  follows  :— 

F.  B.  Marter  being  insolvent  under  the  Act  of  1875,  the 
City  of  Halifax  filed  a  claim  against  the  estate  for  S143.17, 
"for  city,  county,  poor,  school  and  water  rates,"  which,  in 
their  claim,  they  demand  shall  be  paid  in  full  as  a  preferential 
claim  under  the  provisions  of  chapter  81  of  the  Acts  of  the 
Legislature  of  ]Nova  Scotia  for  1864.  Section  341  of  that 
statute  makes  the^  personal  property  of  all  persons  assessed 
under  the  Act  for  city  rates,  liable  for  the  full  amount  of  rates 
due,  "  notwithstanding  any  assignments  or  other  conveyances  " 
made  by  the  owner  of  such  property,  &c.  The  insolvent 
objected  to  the  claim  being  allowed  in  full,  inter  alia : — 

1.  Because  the  chapter  81  of  the  Acts  of  Nova  Scotia 
for  1864,  in  so  far  as  relates  to  insolvent  traders,  is  and  was 
repealed  by  the  provisions  of  the  statutes  of  Canada  in  force 
respecting  insolvency. 
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2.  Because  the  statutes  of  Canada  in  force  respecting 
insolvency  at  the  time  said  claim  arose  did  not  give  the  City 
of  Halifax  the  right  to  rank  in  full  or  for  more  proportionately 
than  any  other  creditors ;  and  the  acts  of  the  Legislature  of 
Nova  Scotia  for  1864,  were  and  are  in  etfect  repealed,  in  so 
far  as  they  were  intended  to  give  any  preferences  in  payment 
not  provided  by  the  said  statutes  of  Canada. 

The  claim  to  be  paid  the  whole  amount  due  the  city  for 
taxes  was  contested  before  the  Judge  in  Insolvency,  who 
decided  against  the  lien  of  the  city  for  a  privileged  claim 
against  the  estate,  and  held  that  the  city  must  rank  on  the 
estate  as  anj^^  other  unsecured  creditor.  From  this  decision 
the  City  of  Halifax  appealed,  and  the  appeal  was  argued  before 
us  on  the  21st  December  last.  By  the  B.  N.  A.  Act,  section  91, 
sub-section  21,  "Bankruptcy  and  Insolvency"  are  specified 
as  subjects  of  legislation  exclusively  within  the  jurisdiction 
of  the  Dominion  Parliament,  and  that  parliament  enacted  in 
1869  "an  Act  respecting  Insolvency,"  sec.  154  of  which, • 
after  specifying  certain  already  existing  legislation  in  some 
of  the  provinces  which  it  expressly  repeals,  goes  on  to  say ; 
"  And  all  other  acts  and  parts  of  acts  now  in  force  in  any  of 
the  said  Provinces  which  are  inconsistent  with  the  provisions 
hereof,  are  also  hereby  repealed."  This  legislation  was 
repeated  in  the  Insolvent  Act  of  1875,  sec  149,  in  the  same 
words.  The  only  question  which  we  have  to  decide  is  whether 
the  enactment  in  section  341  of  the  Provincial  Act  of  1864, 
chapter  81,  w^hich  I  have  referred  to,  is  inconsistent  with  the 
Insolvent  Act  of  1875.  If  it  is,  it  is  clearly  repealed  by  the 
B.  N.  A.  Act.  Whatever  validity  may  appertain  to  any 
portion  of  our  Insolvent  Debtors  Act,  as  it  existed  before  the 
passing  of  the  B.  N.  A.  Act,  which  has  not  since  been  repealed 
by  our  Legislature,  it  is  not  necessary  here#to  inquire ;  and  it 
would  be  injudicious  to  do  so  further  than  is  absolutely 
necessary  to  determine  the  case  before  us.  Sir  Montague 
Smith,  in  delivering  the  judgment  of  the  Privy  Council  in 
Citizens  Insurance  Company  v.  Parsons,  Law  Reports,  Appeal 
Cases,  Part  1.,  April  1.,  p.  108  says  :  •*  With  regard  to  certain 
classes  of  subjects,  therefore,  generally  described  in  section  91, 
legislative  power  may  reside  as  to  some  mattera  falling  within 
the  general  description  of  these  subjects,  in  the  Legislatures 
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of  the  Ft-ovinces.  In  these  cases  it  is  the  duty  of  the  Courts, 
however  difficult  it  may  be,  to  ascertain  in  what  degree  and 
to  what  extent  authority  to  deal  with  matters  falling  within 
these  classes  of  subjects  exists  in  each  Legislature,  and  to 
define  in  the  particular  case  before  them  the  limits  of  their 
respective  powers.*'  »  ♦  •  « in  performing  this  difficult 
duty,  it  will  be  a  wise  course  for  those  on  whom  it  is  thrown 
to  decide  ^acih  cam  as  best  they  can,  without  entering  more 
largely  upon  an  interpretation  of  the  statute  than  is  necessary 
for  the  decision  of  the  particular  question  in  hand."  Acting 
on  this  judicious  and  almost  authoritative  advice,  it  appears 
to  rae  that  the  question  I  have  stated,  viz.,  is  the  section 
which  gives  the  city  a  preferential  lien  inconsistent  with  the 
provisions  of  the  Insolvent  Act,  admits  of  but  one  answer. 
The  general  principle  of  the  latter  is  that  the  whole  of  the 
real  and  personal  propert}'  of  the  insolvent  shall  be  distributed 
rateably  among  his  creditors  in  proportion  to  the  amount  due 
to  them  severally,  in  favor  of  certain  debts  which  are  to  be 
paid  in  full.  Some  exceptions  there  are  which  are  provided 
for  in  the  statute,  but  the  payment  of  taxes  is  not  one  of  these, 
as  in  the  Imperial  Act,  32  &  33  Vic,  chap.  71,  sec.  32;  and  if 
the  section  which  gives  the  city  a  lien  for  taxes  is  not  repealed 
by  the  Insolvent  Act  I  do  not  see  what  meaning  we  can  give 
to  its  wards.  The  case  of  Almon  et  al  v.  Oray  tt  a/,  Ritchie's 
Equity  Decisions,  6,  was  decided  on  this  principle  against  the 
lien  of  attaching  creditoi-s  under  the  Absconding  Debtors  Act, 
and  I  fail  to  see  any  reason  why  the  City  of  Halifax  should  be 
in  any  better  position  than  any  private  creditor  who  had 
obtained  a  lien  under  the  operation  of  a  statute  existing 
prior  to  1869.  The  same  decision  was  given  in  a  similar  case 
by  this  Ctourt  in  Rumaay  v.  Harty  3  R.  &  Q,  9.  The  case  of 
Murdojch  v.  Welsh,  was  cited  at  the  argument,  in  which  the 
Court  upheld  a  lien  created  by  a  recorded  judgment  as  valid 
to  bind  the  real  estate  of  the  insolvent  against  the  ofiicial 
assignee  under  the  Insolvent  Act  of  1869.  This  case  has  not 
been  reported,  but  has  several  times  been  referred  to  in  argu- 
ments  before  us,  and  I  have  always  understood  that  it  was  so 
decided  mainly,  if  not  entirely,  upon  the  ground  that  sec.  25 
of  chap.  IS,  Revised  Statides,  says  expressly  that  "  a  judgment 
duly  recovered  and  docketted  shall  bind    the  lands  of  the 
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party  against  whom  it  shall  have  passed  *  ^  as  effectucMy 
as  a  mortgage,"  Under  this  clause  judgments  had  been 
commonly  entered  and  recorded  to  bind  lands  as  security  for 
money  lent,  &c.,  and  a  recorded  judgment  bad,  under  this 
legislation,  been  for  half  a  century  used  as  one  of  the  common 
assurances  of  the  country  ;  and  an  opposite  decision  to  thai 
at  which  the  Court  arrived  would  have  shaken  the  title  to 
real  estate  in  a  multitude  of  cases  to  the  prejudice  of  parties 
who  had  invested  their  money  on  the  security  of  recorded 
judgments,  relying  on  the  protection  thus  expressly  given  to 
them  as  mortgages  by  the  statute.  So  important  a  distinction 
between  that  case  and  the  case  before  us  prevents  it  from 
serving  as  a  precedent  in  opposition  to  the  plain  words  of  the 
statute  and  in  opposition  to  the  construction  which  has  been 
put  upon  it  by  the  two  reported  decisions  I  have  referred  to. 

I  am  of  opinion  that  the  appeal  should  be  dismissed  with 
cost. 

I  have  also  referred  to  the  following  cases  cited  on  the 
argument :  Queen  v.  Roberts,  L.  R.,  9,  Q.  B ,  77 ;  IlUton  v. 
Jones,  L.  R,  9,  Ch.  Div.,  620 ;  Mayor  v.  McLeod,  1  B.  &  P.,  423. 

McDonald,  C.  J.,  delivered  the  following  dissenting 
opinion  : — 

I  regret  that  I  am  obliged  to  dissent  from  the  decision 
just  read.  I  only  had  the  opportunity  of  seeing  the  opinion  of 
Judge  JjlMES  on  Saturday,  and  I  have  therefore  had  no 
opportunity  of  committing  my  own  views  to  writing.  I  of 
course  express  my  opinion  with  diffidence,  standing  as  it  doe^ 
in  opposition  to  those  of  my  learned  brethren;  but,  having 
carefully  considered  the  subject,  I  am  bound  to  give  expres- 
sion to  the  views  I  entertain.  I  differ  from  the  decision  just 
read  on  both  points.  The  Act  of  1864,  under  which  the  lien 
claimed  by  the  City  of  Halifax  is  sought  to  be  enforced,  was 
passed  by  a  competent  legislature,  before  the  union  of  the 
Provinces  under  the  British  North  America  Act,  so  that  a 
question  of  conflict  of  authority  cannot  arise.  In  1864  the 
legislature  of  this  Province  had  full  power  to  make  the  wise, 
natural,  and  proper  provisions  for  the  protection  of  the  public 
interests  in  regard  to  the  assessment  of  property,  which  they 
then  made.    The  words  in  that  Act,  in  my  opinion, .  cover  all 
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the  modes  by  which  a  party  could  divest  himself  of  property 
made  liable  by  the  Act,  they  are  as  follows  : — "  The  personal 
property  of  all  persons  assessed  under  this  Act  for  dty  rates 
shall  be  liable  for  the  full  amount  of  rates  due,  notwithstand- 
ing any  assignment  or  other  conveyance  made  by  the  owner 
of  such  property,  or  of  any  judgment  entered  against  the 
owner  thereof,  or  any  execution  issued  to  bind  the  property." 
Up  to  the  time  of  the  passage  of  the  Insolvent  Act  of  1869 
t^.iere  can  be  no  doubt  that  the  claim  of  lien  existed  and  Could 
b^  enforced,  and  it  continued  to  exist  and  be  enforceable  after 
that    date    unless     it   was    divested    by    the    words    used 
in  that  Act.     It  appears  to  me  that  it  is  misconstruing  the 
intention  of  the  Dominion  Parliament   to  say  that  without 
expressly  repealing  the  lien  created  by  the  Act  of  1864  they 
could,  by  the  use  of  words  not  apparently  intended  to  operate 
in  that  way,  destroy  that  lien.   I  do  not  think  Parliament  so 
intended,  and  I  cannot  therefore  assent  to   the  judgments 
delivered  on  that  point.     I  am  equally  unable  to  concur  in 
the  view  that  the  Act  of  1864  was  inconsistent  with^nd  was 
consequently  repealed  by  the  Act  of  1869 ;  unless  there  was 
an  entire  and  manifest  inconsistency  the  Act  of  1864  is  still 
in  force.     In  the  first  place  the  object  of  the  Act  of  1869  was 
to  secure  an  equal  distribution  of  the  assets  of  an  insolvent 
among  his  creditors.     The  relation  of  debtor  and  creditor  did 
not  exist  between  the  city  and  the  pei'son  upon  whom  the 
assessment  was  levied;  the  terms  and  sense  of  the  act  did 
not  create  such  a  relation,  and  it  is  impossible  that  the  legis- 
lature could  have  ever  intended  that  such  a  relation  should 
exist.     The  Insolvent  Act  defines  a  creditor  under  that  Act 
to  be  "  every  person,  copartnership  or  company  to  whom  the 
insolvent  is  liable.'*     The  City  of  Halifax  is  neither  a  company, 
a  copartnership,  nor  a  person,  and,  although  the  Interpretation 
Act  declares  that  the  word  "  person  "  shall  include  any  body 
corporate  and  politic,  I  think  that  section  applies  only  to 
business,    and    not    to    civic    corporations  .    But    there    is 
another  reason;  it  will  not  be  disputed  that  the  taxes  are 
imposed,  not  for  the  individual  benefit  of  any  person,  but  in 
the  public  interest,  for  the  maintenance  of  public  institutions 
and  the  carrying  on  of  the  civic  government.     They  cannot 
be  made  subject  to  a  writ  of  execution.    Although  money 
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collected  and  in  the  City  Treasury  is  liable  for  the  debts  of 
the  city,  taxes  levied  by  virtue  of  law  cannot  be  intercepted 
on  their  .way  to  the  City  Treasury  by  any  lien  or  process  of 
law,  because,  as  between  the  rate-payer  and  the  city,  the  rela- 
tion of  debtor  and  creditor  does  not  exist;  the  money  due 
from  the  rate-payer  is  available  to  the  creditor  of  the  city 
only  when  it  comes  into  the  treasury.  Another  reason  why 
the  relation  of  debtor  and  creditor  cannot  exist  is  that  the 
law. says  the  rate  shall  be  imposed  upon  the  citizens  and 
property  within  the  City  of  Halifax.  The  rate  is  for  the 
payment  of  obligations  incurred  by  the  corporation  on  the 
security  that  the  money  assessed  shall  be  received  by  them 
and  applied  towards  the  discharge  of  those  obligations,  and  I 
think  it  would  be  a  serious  blow  at  the  competency  of  pubUc 
bodies  to  discharge  their  duties  if  the  lien  were  removed.  I 
think  the  existence  of  such  a  lien  is  entirely  consistent  with 
the  Act  of  1875,  and  that  no  express  language  has  been  used 
in  that  Act  to  repeal  it.  I  am  therefore  of  opinion  that  the 
lien  contended  for  should  be  sustained  and  the  judgment 
below  reversed. 


TOWN  OF  WINDSOR  v.  THE  COMMERCIAL  BANK 
OF  WINDSOR. 

(Before  McDonald,  Smith,  James  and  Wbathbrbb,  J  J.) 

(Dei^ided  DeoetnJber  18th,  1882.) 

Taxation  </  Banks,— Dominion  notes  held  as  reserve  assessable, 

Thk  Local  Legislature  haa  authority  to  enact  a  law  imposing  a  tax  on  tbe  DominioQ  notes 
held  by  a  bank  as  portion  of  its  cash  reserve,  under  the  Dominion  Act  relating  to  "  Banks 
and  Banking,'*  (84  Vic,  c  5,  s.  14,)  and  under  the  by-laws  of  tbe  Town  of  Windsor,  wadti 
property  was  held  to  be  properly  included  by  the  assessors  in  their  valuation. 

This  was  a  case  stated  for  the  opinion  of  the  Court  in  the 
following  terms : — 

The  parties  hereto  agree  to  submit  the  following  case, 
without  pleadings,  to  the  Supreme  Coutt  at  Halifax,  for  their 
decision  thereon,  and  agree  to  be  bound  by  the  decision  given 
herein  by  the  said  Supremo  Court. 
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The  defendant  Bank  is  doing  business  under  the  general 
Banking  Act  of  the  Dominion  of  Canada,  and  has  its  office,  and 
does  business  in  the  Town  of  Windsor. 

Th6  bank,  in  addition  to  real  and  other  personal  property 
held  and  owned  by  it,  owns  and  holds  notes  of  the  Dominion 
of  Canada  to  the  amount  of  eleven  thousand  seven  hundred 
and  fifty-nine  dollars,  which  notes  are  held  as  a  portion  of  its 
cash  reserve,  as  required  by  the  Act  relating  to  Banks  and 
Bankincr. 

The  assessors  for  the  Town  of  Windsor  have  assessed  the 
saiid  bank  the  sum  of  twelve  hundred  and  fifty  dollars  on 
real  estate,  fifteen  hundred  dollars  on  office  furniture  and  safes, 
eighteen  thousand  two  hundred  and  forty-one  dollars  on 
specie  held  by  the  said  bank,  and,  also,  eleven  thousand  seven 
hundred  and  fifty-nine  dollars  on  said  Dominion  of  Canada 
notes,  being  the  amount  of  said  notes  so  held  by  said  bank, 
and  the  said  bank  has  been  rated  the  sura  of  three  hundred 
and  twenty-seven  dollars  and  fifty  cents  for  taxes  thereon. 

The  bank  is  willing  to  pay  the  taxes  rated  and  assessed 
on  it  in  respect  of  real  estate,  office  furniture,  and  safes  and 
specie  held  by  it,  viz. :  the  sum  of  two  hundred  and  nine 
dollars  and  ninety-one  cents,  but  refuses  to  pay  the  tax  rated 
and  assessed  on  said  Dominion  of  Canada  notes,  viz. :  the  sum 
of  one  hundred  and  seventeen  dollars  ^nd  fifty-nine  cents. 

The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  the  said  bank  is  liable  to  be  so  assessed  for  taxes  on  the 
Dominion  of  Canada  notes  so  held  by  the  said  bank. 

If  the  Court  decide  that  the  bank  is  liable  to  be  assessed 
on  said  Dominion  of  Canada  notes,  judgment  to  be  entered 
against  the  defendant  for  the  plain tifi  for  the  sum  of  one 
hundred  and  seventeen  dollars  and  fifty-nine  cents,  and  costs, 
otherwise  judgment  to  be  entered  for  the  defendant  against 
the  plaintiff  for  costs. 

It  is  further  agreed  that  this  case  shall  not  stay  or  inter- 
fere with  the  collection  of  rates  and  taxes  assessed  and  levied 
on  other  property  held  by  the  said  bank,  and  the  payment  by 
the  said  bank  of  any  sum  or  sums  of  money  on  account  of  its 
taxes  shall  not  affect  or  prejudice  this  case. 
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The  printed  Bye-laws  of  the  Town  of  Windsor  may  be 
referred  to  as  if  forming  part  of  this  case. 

E.  W.  DiMOCK, 

W.  M.  Christie,  Warden, 

Atiy,  for  Towii  of  Windsor. 

Walter  Lawson, 
Cashier  Com.  BarJc  of  Windsor. 
Aubrey  Blanchard. 

Atty,  of  Com.  Bank  of  Windsor. 

* 
The  case  was  argued  December  19th,  1881,  by  Oraham, 

Q.  C,  on  behalf  of  the  town  of  Windsor,  and  by  Righy,  Q.  C.^ 

on  behalf  of  the  Commercial  Bank. 

Graham,  Q.  C. — The  question  is  simply  whether  the  Munici- 
pality of  Windsor  can  tax  Dominion  notes  in  the  bank.     The 
Act  of  Incorporation  enables  the  town  to  make  by-laws  in 
relation  to  assessment,  and  a  by-law  has  been  made  in  pur- 
suance of  the  act.     These  notes  are  assessable  as  other  property ; 
Be  Assessment  Bank  of  Nova  Scotia,  3  R.  &  C,  32  ;  Re  Assess- 
ment Bank  of  Yarmouth,  2  Nova  Scotia  Decisions.  308.    In 
th&  latter  case  notes  of  band  were  held  not  to  be  included  in 
the  term  chattels  ,^  the  former  case  went  further  and  decided 
that  promissory  notes  could  be  assessed.     (Rigby,  Q.  C. — That 
question  was  never  argued,  and  was  not  before  the  Court) 
At  all  events  the  principle  is  clear  that  money  and  notes  can 
be  assessed.    {Rigby,  Q.  C. — In  Re  Assessment  Bank  of  Nova 
Scotia  there  was  a  motion  to  set  aside  the  certiorari,  and  cases 
were  cited  on  that  point.     Some   time   after,  the  ex-Chief 
Justice  came  in  and  delivered  a  judgment  on  the  question  of 
assessment,  how  much  it  should  be,  and  all  about  it.)     Under 
the  British  North  America  Act  Dominion  notes  in  the  hands 
of  parties  may  be   assessed.     The  first  act  in  reference  to 
Dommion  notes  is  the  act  of  1868,  page  46  ;  the  next  is  the  act 
of  1870,  page  40;  and  the  last,  the  act  of  1880,  chapter  13. 
There    are    some     other    acts,     which     are     not    material. 
The  Banking  Act  is  contained  in  Acts  of  1871,.  chapter  5, 
sections  11,  14.     Under  section  125  of  the  B.  N.  A.  Act,  no 
lands  or  property  belonging  to  the  Dominion  can  be  taxed. 
It  cannot   be   said   that   these  notes   which    the   Dominion 
Government  have  exchanged  for  gold  and  other  things  belong 
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to  the  Dominion  Qoverntnent  Bank  v.  Supervisors,  7 
Wallace's  Reports,  26.  In  this  case  Uiiited  States  notes  were 
held  exempt  from  taxation,  but  this  was  under  a  special  act 
to  that  effect,  and  may  be  inferred  from  the  case  that  if  it  had 
not  been  for  this  act  the  notes  would  have  been  taxable  as 
money.  In  Burroughs  on  Taxation,  120,  a  great  many  of 
the  United  States  cases  are  discussed. 

Bigby,  Q.  C,  contra. — Cites  B,  N.  A,  Act,  sec.  91,  as  to  the 
exclusive  powers  of  the  Dominion  Parliament.  Sub-section  15 
enumerates,  among  these  subjects,  "banking,"  the  "incorpora- 
tion of  banks,"  and  the  "  issue  of  paper  money."  Under  this 
the  Dominion  Government  have  passed  a  Banking  Act,  under 
which  a  portion  of  the  capital  of  each  bank  is  tied  up.  They 
say  the  banks  must  keep  in  their  vaults  a  certain  portion  of 
their  capital,  half  of  which  must  be  in  Dominion  notes.  If  you 
concede  the  right  of  the  Local  Legislature  to  tax  this,  there  is 
no  limit  to  the  extent  to  which  it  may  do  so,  and  it  may  so 
hamper  the  operations  of  the  banks  as  to  prevent  Ihem  from 
carrying  on  their  business.  Such  a  power  would  be  incon- 
sistent with  that  possessed  by  the  Dominion  Parliament. 
Doutreon  Constitution  of  Canada,  393.  Under  section  91, 
B.  N.  A.  Act,  I  contend  that  the  Dominion  Government, 
having  exclusive  power,  the  Local  Legislature  cannot  impose 
a  tax  on  the  means  used  by  them  for  the  purpose  of  carrying 
on  their  operations.  The  legislation  by  the  Dominion  Parlia- 
ment^ that  the  banks  shall  keep  a  reserve  of  20  per  eent,  is 
inconsistent  with  any  right  of  the  town  to  impose  a  tax  on 
that  reserve.  I  also  take  the  general  ground  that  this  is  a 
tax  on  the  borrowing  power  of  the  Dominion,  which  is  one  of 
the  means  of  carrying  on  business.  (Weatherbe,  J. — I  do 
not  see-4vhere  you  can  draw  the  line.  According  to  your 
contention,  the  Local  Government  would  have  no  power  of 
taxation  at  all.)  I  do  not  need  to  go  that  far.  (Weatherbe, 
J. — I  think  you  must  go  that  length.)  I  do  not  think  so.  In 
40  U.  C,  Q,  R,  478,  and,  on  appeal,  in  S  Ont  Appeals,  522,  the 
principle  laid  down  in  the  United  States  cases  was  recognized* 
In  this  case  it  was  held  that  the  income  of  a  civil  servant  of 
the  Dominion  Government  was  not  liable  to  taxation  under 
local  acts.    McCulloch  v.  Maryland,  4s  Wheaton,  316,  goes 
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fully  into  the  whole  question.  Desdelens  v.  ComTnissioners 
Erie  County,  16  Peters,  443 ;  Weston  et  ul  v.  Council  of 
Charlestown,  2  Peters,  449.  In  this  case  it  was  held  that  a 
tax  could  not  be  levied  on  stock  of  the  United  States  held  by 
an  individual.  See  on  same  point,  0  BlacVa  U.  8.  Reps.,  620; 
9  Wheaton,  738 ;  S  Wallace,  200.  The  latter  case  is  much 
like  the  present.     Sedgevrick  on  Statutes,  507,  note. 

Grahatn,  Q,  C. — Those  were  cases  where  the  banks  were 
discriminated  against  in  the  taxation.  McCvZloch  v.  Mary- 
land, is  the  leading  case.  It  was  sought  to  ^pply  a  special 
rule  to  the  banks  from  that  which  was  applied  to  individuals. 
The  Dominion  Government  can  refuse  their  assent  to  any  act 
iftiposing  a  tax  which  would  destroy  a  bank.  If  the  Dominion 
Government  have  the  right  to  say  that  the  notes  shall  not  be 
taxed,  they  have  not  exercised  it.  There  can  be  no  objection 
to  a  tax  on  these  Dominion  notes,  provided  a  greater  tax  is 
not  imposed  on  them  than  on  other  moneys.  The  fact  of  this 
being  a  reserve  fund  may  add  a  little  moral  force  to  the  argu- 
ment, but  there  is  no  legal  distinction  between  this  money 
and  any  other.  If  the  notes  were  not  there  the  bank  would 
have  to  have  gold.  9  Wcdlace,  244;  9  Wallace,  361;  6 
American  Reps.,  327. 

Weatherbe,  J.,  now,  (December  18th.  1882,)  delivered 
the  judgment  of  the  Court : — 

The  liability  to  pay  the  assessment  in  question  depends 
upon  the  interpretation  of  the  clauses  of  the  British  North 
America  Act  respecting  the  distribution  of  powers.  It  is  not 
disputed  that  the  bank  is  liable  to  be  assessed  for  its  specie, 
but  the  contention  is  that  it  is  not  liable  for  assessment  on,  and 
the  Province  can  confer  no  power  upon  the  Municipality  to 
levy  an  assessment  upon  notes  of  the  Dominion  of  Canada* 
held  by  the  bank  as  a  portion  of  its  cash  reserve  as  provided 
by  the  act.  The  Province  ha*<  the  power,  exclusively,  to  make 
laws  in  relation  to  municipal  institutions  in  the  IVovince,  and 
I  suppose  it  cannot  be  disputed  that  this  confers  general 
power  to  impose  taxation  upon  the  property  and  persons 
within  the  municipal  district  for  municipal  purposes,  except 
in  cases  of  exemption  under  the  B.  N.  A.  Act.  By  section  125 
no  lands  or  property  belonging  to  Canada^  or  any  Province, 
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shall  be  liable  to  taxation.  It  cannot  be  said  that  these  notes 
in  question  are  the  property  of  Canada,  and,  therefore,  no 
exemption  can  be  claimed  under  that  clause.  It  i^  argued, 
however,  inasmuch  as  "banking,"  "incorporation  of  banks,** 
and  the  "  issue  of  paper  money,"  form  a  class  of  subjects  to  all 
matters  coining  within  which  the  exclusive  legislative 
authority  of  the  Dominion  extends,  that  the  power  of  the 
Province  to  authorise  taxation  for  Municipal  purposes  is 
limited  by  this  language  and  the  assessment  cannot  be  held 
to  be  operative  against  the  notes  in  question.  This  mode  of 
^reasoning  would  preclude  the  plaintiff  from  levying  taxes 
upon  the  real  estate  or  any  other  property  of  the  bank.  The 
same  reasoning  might  be  held  to  exclude  other  property  under 
the  classes  of  subjects,  "Navigation  and  Shipping."  "Currency 
and  Coinage,**  "Bills  of  Exchange  and  Promissory  Notes,*' 
and  perhaps  the  "Regulation  of  Trade  and  Commerce.'* 
**  Exclusive  "  power  in  the  Dominion  to  regulate  banking  by 
legislation  does  not  seem  to  me  to  exclude  the  power  of  the 
Province  to  authorise  assessment.  The  same  may  fee  held  of 
incorporation  of  banks,  because,  if  not,  the  property  of  all 
coi-porations  created  under  Dominion  legislation  would  be 
exempt  from  alf  control  of  the  Province.  The  issue  of  paper 
money  comes  nearer  the  line.  Does  the  exclusive  power  in 
the  Dominion  to  legislate  on  all  matters  within  this  subject, 
"  the  issue  of  paper  money/*  limit  the  taxing  power  of  the 
Province  so  as  to  exempt  this  paper  money  in  the  hands  of  a 
holder  from  the  operation  of  a  general  assessment  law  ? 
In  the  firet  place,  can  the  Dominion  legislate  to  exempt 
the  paper,  money  issued  by  it  from  taxation.  Although 
the  word  "  exclusive  "  might  seem,  in  such  case,  out  of  place 
and  inconsistent  with  the  intention  also  to  give  "exclusive" 
power  to  the  Province  to  impose  taxation  in  cases  where  no 
legislation  to  exempt  has  been  passed  by  the  Dominion,  still 
there  may  be  room  for  discussion  on  the  point.  As  it  is  not 
by  reason  of  right  to  legislate  respecting  banking,  that  it 
could  be  said  Parliament  derives  power  -to  exempt  paper 
money  from  taxation,  such  paper  would  be  free  from  taxation, 
not  in  the  bank  alone,  but  in  the  hands  of  everyone ;  more- 
over, the  right  to  exempt  all  money,  ships,  bills  of  exchange, 
and,  I  suppose,  all  articles  of  trade  and  commerce,  would  exist 
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by  the  name  general  language  in  the  one  case  as  in  the  other. 
I  think,  therefore,  that  it  was  not  the  intention,  in  framing 
section  92,  which  gives  exclusive  power  to  the  Province  to 
tax  and  to  make  laws  relating  to  Municipal  institutions,  to 
limit  that  power  by  the  langua^  of  section  91,  in  the  manner 
here  contended  for.  I  do  not  wish  to  be  understood  as  offering 
an  opinion  as  to  whether  there  may  not  be  power  in  the 
Dominion,  by  legislation,  in  issuing  paper  money,  to  give  that 
money  a  character  by  which  it  may,  perhaps,  by  being 
property  of  the  Dominion,  be  exempt  from  taxation.  It  was 
said  at  the  argument  that  section  125,  B.  N.  A.  Act,  exempting 
lands  and  property  of  the  Dominion  and  the  Provinces  from 
taxation,  manifested  a  design  that  no  other  property  should 
be  exempt  from  assessment ;  but  I  think  it  does  not  follow 
that  because,  in  the  act,  there  were  words  selected  to  afford 
mutual  exemption  for  the  Dominion  and  the  Provinces,  that 
other  words  might  not  consistently  be  introduced  to  give 
power  to  either  of  the  legislative  bodies  to  exempt  in  certain 
cases.  It  i^  true  enough  that  though  the  right  of  exclusively 
making  laws  in  relation  to  provincial  municipalities  is  given 
to  the  Province,  words  might  be  found  to  modify  and  sub- 
ject that  right  to  the  Dominion  powers,  but*  the  conclusion 
can  hardly  be  drawn  from  the  words  of  these  two  sections, 
distributing  the  powers  of  legislation,  that  it  was  the  intention 
to  prevent  the  Province  from  subjecting  the  "  property  in  the 
Province  "  of  every  inhabitant  to  the  burdens  necessary  for 
sustaining  municipal  institutions.  The  construction  con- 
tended for  would,  it  appears  to  me,  lead  to  endless  confusion. 
All  that  [  think  necessary  in  this  case  to  hold  is  that  all 
property,  except  that  of  the  Dominion  or  the  Province,  may 
be  made  equally  liable  to  assessment  for  municipal  purposes 
by  Provincial  legislation.  This  does  not  seem  to  me  to  be  a 
question  relative  to  banks  or  banking. 

By  the  act  in  question  the  bank  is  required  to  hold  the 
portion  of  the  notes  sought  to  be  relieved  from  the  assessment 
in  lieu  of  that  amqunt  of  its  reserved  capital.  I  do  not  under- 
stand that  any  force  is  to  be  derived  from  that  act  to  assist 
defendant's  contention.  If  the  notes  are  to  be  exempt,  they  are 
exempt,  because,  being  paper  issued  by  the  Dominion,  the 
Parliament  has  exclusive  power  to  legislate.  So  far,  I  have  dealt 
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only  with  the  construction  of  the  words.  The  difficult  point,  it 
was  suggested,  was  to  determine  whether  there  are  not  implied 
powers  in  the  Dominion  Parliament  limiting  the  right  of  the 
Provincial  Legislature.  Our  attention  was  directed,  there- 
fore, to  another  argument.  The  issue  of  these  notes,  we  were 
told,  is  a  part  of  the  machinery  for  carrying  on  the  Govern- 
ment of  the  Dominion,  and  the  local  power  cannot  interfere 
with  it.  This  argument  is  adopted  from  the  United  States  of 
America,  where  it  has  been  held  that  "  the  State  Governments 
have  no  right  to  tax  any  of  the  constitutional  means  employed 
by  the  Government  of  the  Union  to  execute  its  constitutional 
powers,  nor  to  retard,  impede,  burden  or  in  any  manner  control 
the  operations  of  the  constitutional  laws  enacted  by  Congress 
to  carry  into  effect  the  powers  vested  in  the  National  Govern- 
ment.^'     1  Kent's  Com.,  425. 

This  doctrine  was  established  by  Chief  Justice  Marshall 
in  the  great  case  of  McCvZIoch  v.  Marylandy  and  avowedly  on 
the  principle  of  self-preservation,  because  the  power  to  tax 
would  involve  the  power  to  destroy,  and  the  power  to  destroy 
might  defeat  and  render  useless  the  power  to  create.  The 
clause  in  the  constitution  declaring  that  the  laws  made  in 
purstrance  thereof  should  be  the  supreme  law  of  the  land  was 
relied  on  in  pronouncing  judgment  restricting  the  taxing 
power  of  the  State  by  a  superior  unapplied  power  in  the 
general  Government.  Considering  the  discussion  already  had 
in  Ontario  and  New  Brunswick,  our  task  might  be  a  more 
difficult  one  were  we  called  on  to  say  whether  this  reasoning, — 
the  argument  drawn  from  the  peril  of  the  supreme  national 
government,  if  sound,  applies  to  our  condition  and  existence 
under  an  Imperial  Act  which  may  be  amended  or  modified  by 
the  Imperial  power.  I  think  this  case,  even  assuming  the 
soundness  of  the  doctrine  referred  to,  and  that  it  may  be  applied 
where  like  cases  occur,  does  not  come  within  the  principle 
contended  for.  This  is  not  the  case  of  a  national  bank,  and 
it  is  not,  it  seems  to  me,  a  case  where  a  question  of  the  right 
under  Provincial  legislation  to  control  the  measures  of  the 
Dominion  Government  arises.  By  section  14  of  cap.  5, 34  Vic, 
the  bank  shall  always  hold,  as  nearly  as  may  be  practicable, 
one  half  of  its  cash  reserves  in  Dominion  notes,  and  the  pro- 
portion of  such  reserves  held  in  Dominion  notes  shall  never 
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be  less  than  one-third  thereof.  It  is,  as  has  heen  already  said, 
admitted  that  the  specie  is  taxable,  but  not  the  notes  substi- 
tuted under  the  act.  These  notes  are  not  the  property  of  the 
Dominion  Government,  but  the  property  of  the  bank,  a 
corporation  with  no  more  legal  rights  to  exemption  than 
any  individual  tax  payer.  Upon  this  ground,  and  without 
offering  an  opinion  upon  the  power  of  the  Dominion  to  restrict 
the  right  of  the  Province  to  authorise  a  general  assessment,  I 
think  the  judgment  should  be  for  the  plaintiff.  The  defendant 
must  pay  the  costs. 

McDonald,  J.,  concurred. 

Smith,  J. — I  am  of  opinion  that  the  bank  is  liable  to  be 
assessed  on  Dominion  notes  as  well  as  other  paper,  or  specie, 
they  being  the  property  of  the  bank,  and  not  of  the  Dominion 
Government ;  and  their  liability  to  assessment  cannot  in  any 
way  affect  the  banking  or  other  interests  of  that  Government. 


McDonald  u  royal  insurance  company. 

Before  Smith,  James  and  Wbathbbbb,  J  J. 

(Decided  Deeember  18th,  188i,) 

Agency.^ Power  of  Attorney  to  Tnsuranci  Agent.— Company  wa$  liable  fw  frsnj- 
actUms  outside  their  ordinary  btmness, 

TiTR  defendants,  an  insurance  company,  jjAre  a  power  of  attorney  to  their  asrent,  whereby 
they  constituted  him  their  true  and  lawful  attorney,  to  act  as  the  Agent  and  Receiver  of  mM 
compnny,  and  for  that  purpose  to  effect  insurances  on  behalf  of  the  company,  and  the  power 
of  attorney  conferred  other  powers  necessary  to  the  ordinary  working  of  such  a  company. 
The  defendant  deixraited  with  the  plaintiff,  a  banker  and  broker,  and  bought  exchange,  Ac, 
the  account  being  kept  In  the  name  of  the  company,  and,  in  the  course  of  the  transaotion,  he 
became  Indebted  to  the  plaintiff  in  the  sum  of  9314.18,  for  which  action  was  brought. 

Held,  That  defendants  were  not  liable,  the  tranaaotlons  being  outside  of  their  ordlnaiy 
business. 

This  was  an  action  by  plaintiff,  who  carried  on  business  as 
a  banker  and  broker,  to  recover  from  the  defendant  company 
a  balance  due  on  an  account  with  James  William  Hutt, 
defendant's  agent.  Plaintiffs  cause  of  action  wan  set  out  in 
the  last  count  of  his  declaration,  as  follows  : 
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And  the  plaintiff  also  says  that  the  said  defendant  com- 
pany, by  an  instrument  in  writing,  under  the  common  seal  of 
their  company,  appointed,  on  or  about  the  30th  day  of 
December,  A.  D.  1875,  one  James  William  Hutc  to  be  the 
agent  of  the  said  defendant  company  at  Halifax,  and  to  be 
the  true  and  lawful  attorney  of  the  said  defendant  company, 
and  promised  and  guaranteed  among  other  things  to  ratify 
and  confirm  all  and  whatever  their  said  agent  and  attorney 
should  lawfully  do  or  cause  to  be  done  about  the  premises, 
and  the  plaintiff  says  that  the  said  James  William  Hutt, 
under  his  authority  as  the  agent  and  attorney  of  the  said 
defendant  company  at  Halifax,  opened  an  account  as  such 
agent  with  the  plaintifif's  banking  house  at  Halifax,  and  the 
plaintiff  recognising  the  said  James  William  Hutt  as  the 
agent  of  the  said  defendant  company,  honored  his  cheques 
and  advanced  and  paid  money  to  and  for  him  as  such  agent, 
as  aforesaid,  at  his  request  as  such  agent,  and  sold  him  bills  of 
exchange  for  the  defendant  company,  at  his  request  as  such 
agent,  whereby  the  sum  of  $314.18  became  due  from  the  said 
defendant  company  to  the  said  plaintiff,  and  all  things  hap-* 
pened,  an(l  all  times  elapsed,  and  all  conditions  were  fulfilled 
necessary  to  entitle  the  plaintiff  to  the  recovery  of  ^aid 
balance  and  sum  of  money ;  yet  the  said  James  William  Hutt 
{las  not,  nor  has  the  said  defendant  company,  paid  the  plaintiff 
the  said  $314.18,  and  the  same  remains  due  and  unpaid. 

To  this  defendant  pleaded  : 

And  for  a  second  plea,  as  to  the  last  count  of  plaintiff's 
declaration,  the  defendant  company  says  that  the  said  James 
William  Hutt  had  no  authority  from  the  defendant  company  to 
open  an  account  with,  draw  cheques  on,  or  borroW  money  or 
purchase  exchange  from  the  plaintiff,  as  alleged,  and  he,  the 
said  James  William  Hutt,  never  was  the  agent  of  the  defend- 
ant company*  for  such  purposes  or  for  any  of  them. 

And  for  a  third  plea,  a»  to  the  said  last  count,  the  defendant 
company  says  that  the  said  James  William  Hutt  did  not  under 
the  authonty  and  as  the  agent  of  the  defendant  company 
open  an  account  with  the  plaintiff,  or  borrow  money  or  pur- 
chase exchange  from  him,  as  alleged,  nor  did  the  plainti0  ever 
honor  the  cheques  of  the  said  James  William  Hutt,  or 
advance  and  pay  money  to  or  for  him  as  such  agent,  as  alleged. 
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The  power  of  attorney  under  which  Hutt  acted  for  the 
company  was  as  follows  : 

Know  all  Men  by  these  Presents,  That  the  Royal 
Insurance  Company,  (registered  and  incorporated  in  pursuance 
of  the  statute  made  and  passed  in  the  seventh  and  eighth 
years  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
intitled  an  Act  for  the  registration,  incorporation  and 
regulation  of  Joint  Stock  Companies,  and  by  that  name 
empowered  to  sue  and  be  sued,)  Have,  for  divers  good  causes 
and  considerations  thereunto  moving,  made,  ordained,  con- 
stituted and  appointed,  and  by  these  Presents  do  make, 
ordain,  delegate,  constitute  and  appoint  James  William  Hutt, 
of  Halifax,  in  the  Province  of  Nova  Scotia,  British  America, 
the  true  and  lawful  attorney  of  the  said  Royal  Insurance 
Company,  to  act  as  the  Agent  and  Receiver  of  the  said  Royal 
Insurance  Company,  for  Halifax,  aforesaid^  and  parts  adjacent 
thereto ;  and  for  that  purpose,  and  the  more  fully  enabling 
the  said  attorney  to  conduct,  manage  and  carry  on  the  duties 
connected  with  such  office  or  employment  of  Foreign  Agent 
and  Receiver,  to  effect  insurances  on  behalf  and  in  the  name 
of  the  said  Royal  Insurance  Company  against  loss  or  damage 
by  fire  upon  all  descriptions  of  buildings,  warehouses,  goods 
and  merchandize  in  Halifax  aforesaid  and  parts  adjacenj^ 
thereto;  also  to  receive  proposals  for  assurance  on  lives  or 
survivorships  on  the  joint  continuance  of  two  or  more  lives  or 
the  duration  of  one  or  more  life  or  lives  for  any  term  of  years, 
absolutely  or  contingently,  determinable  on  a  life  or  lives,  and 
all  such  other  assurances,  whether  connected  with  life  or  not, 
as  may  be  effected  according  to  law,  including  endowments 
for  widows,  children,  and  other  persons  in  Halifax  aforesaid, 
and  parts  adjacent  thereto  ;  and  to  issue  policies  for  the  same 
on  receiving  the  special  authority  of  the  Director,  Manager, 
or  other  officer  of  said  Company  in  each  case  to  that  effect : 
Subject,  nevertheless,  entirely  and  under  all  circumstances  to 
the  instructions  which  shall  from  time  to  time  be  given,  by 
the  manager  or  other  officer  of  the  said  Royal  Insurance 
Company  to  the  said  Attorney,  and  for  effectuating  any  of 
the  purposes  aforesaid,  the  said  Royal  Insurance  Com- 
pany do  hereby  authorise  and  empower  the  said  Attorney  to 
sign  the  names  of  any  two  of  the  directors  for  the  time  being 
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of  the  said  Company  opposite  to  or  against  the  common  seal 
of  the  said  Company  to  any  policy  or  policies  of  insurance 
to  be  granted  or  effected  for  the  before- mentioned  purposes 
upon  such  printed  forms  only  as  shall  be  supplied  to  him 
from  time  to  time  by  the  said  Company,  and  in  such  manner 
as  he  shall  be  directed  by  letters  of  instruction  from  the  said 
manager  or  other  ofRcer  of  the  said  Company :  and  also,  for 
and  on  behalf  of  the  said  Royal  Insurance  Company,  to  collect 
and  get  in,  ask,  demand  and  receive  all  and  every  the 
premiums  and  other  charges,  sum  and  sums  of  money  what- 
soever, which  shall  become  due  and  owing  to  the  said  Company 
from  any  person  or  persons  whomsoever,  in  or  about  the 
effecting  or  granting  of  any  such  insurances  as  aforesaid,  or 
on  any  other  account  whatsoever  relating  thereto  or  otherwise 
howsoever  ;  and  also,  in  the  name  and  on  behalf  of  the  said 
Royal  Insurance  Company,  to  adjust  and  settle  all  or  any 
accounts  with  all  and  every  or  any  persons  or  person  with 
Ivhom  the  said  James  William  Hutt  shall  or  may  have,  as  such 
Agent  or  Receiver,  as  aforesaid,  or  for  or  on  the  Company's 
behalf,  any  dealing  or  transactions  whatsoever  as  aforesaid ; 
and,  also,  subject  to  any  instructions  as  aforesaid,  to  compro- 
mise, agree  and  determine,  or  refer  to  arbitration,  all  disputes 
or  differences  that  may  arise  between  such  person  or  persons 
and  the  said  Royal  Insurance  Company,  or  the  said  James 
William  Hutt  as  Agent  and  Receiver  as  aforesaid;  and,  also, 
whenever  occasion  shall  arise,  in  the  name  of  the  said  Royal 
Insurance  Company  or  otherwise,  but  on  its  behalf,  to  com- 
mence and  institute  any  actions,  suits,  or  other  legal  proceed- 
ings for  the  recovery  of  any  debts,  claims,  damages  or  demands 
which  the  said  Royal  Insurance  Company  shall  h^ve  against 
any  person  or  persons  whomsoever  ;  and  upon  receipt  of  all 
or  any  of  the  sum  or  sums  of  money,  premiums,  claims  and 
demands,  as  aforesaid,  for  the  said  Royal  Insurance  Company, 
and  in  its  name,  and  on  its  behalf,  to  give  good  and  sufficient 
receipts,  acquittances  and  discharges  for  the  same  to  any 
person  or  persons  whomsoever :  And,  also,  subject  to  such 
instructions  as  aforesaid,  by  and  out  of  all  the  moneys  which 
shall  come  to  the  hands  of  the  said  Attorney,  by  virtue  of 
these  presents,  or  otherwise,  to  pay,  satisfy  and  discharge  all 
or  any  sum  or  sums  of  money  which  may  hereafter  become 
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due,  owing  or  payable  by  the  said  Royal  Insurance  Company 
to  any  person  or  persons  whomsoever  for  or  in  respect  of  any 
policies  of  insurance  to  be  granted  or  effected  by  the  said 
Attorney  for  or  on  behalf  of  the  said  Royal  Insurance  Com- 
pany to  any  person  or  persons  whomsoever;  and,  also, 
subject  to  like  instructions,  to  adjust,  arrange,  liquidate,  settle, 
allow  and  determine  all  and  every  or  any  atccounts  or  account, 
reckonings,  disputes  or  differences  which  may  hereafter 
depend  or  remain  unsettled  between  the  said  Royal  Insurance 
Company  or  its  said  Agent  and  Receiver  by  and  on  the  said 
Royal  Insurance  Company's  behalf,  and  any  other  person  or 
persons  touching,  arising,  or  happening  out  of  any  insurance 
transaction  or  business  whatsoever,  and,  generally,  to  do  and 
execute  all  other  such  inatters  and  things  for  the  said  Royal 
Insurance  Company,  or  on  its  behalf,  in  and  about  the  effecting 
and  granting  of  such  insurances  as  aforesaid,  and  of  all  other 
matters  and  things  touching,  relating  to,  concerning,  or 
otherwise  connected  with  the  duties  or  biuiiness  of 
Foreign  Agent  and  Receiver  of  the  said  Royal  Insurance 
Company  which  the  said  Attorney  shall  or  may  deem 
requisite  or  essential  in  and  about  the  premises,  the  Royal 
Insurance  Company  hereby  agreeing  to  ratify  and  confirm, 
and  do  hereby  ratify  and  confirm,  all  and  whatsoever  their 
said  Attorney  shall  lawfully  do  or  cause  to  be  done  in  the 
premises,  subject,  nevertheless,  to  such  special  or  other 
instructions  as  shall,  from  time  to  time,  be  given  by  the 
Manager  or  other  ofiicer  of  the  Company. 

The  cause  was  tried  at  Halifax  before  Mr.  Justice  James, 
in  May,  1881,     Plaintifi's  evidence  was  as  follows: — 

I  do  business  in  Halifax  as  banker  and  broker  under  firm 
J.  S.  Macdonald  &  Co.  Have  been  seven  years  in  the  business, 
— a  general  banking  business.  Receive  money  on  deposit, 
and  buy  and  sell  exchange.  Knew  James  W.  Hutt,  agent  for 
defendant  company.  He  had  been  doing  business  as  agent 
for  defendant  company.  Hutt  opened  an  account  with 
me  in  1877.  He  said  he  wished  to  open  an  account 
and  deposit  and  draw  in  the  usual  way  for  the  defend* 
ant  company,  and  he  would,  likely,  at  certain  times 
ip  the  months,  have  to  overdraw  his  account.     It  wfis  in 
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August,  1877.  4th  August.  Account  opened  in  name  of 
Royal  Insurance  Company,  and  he  would  draw  cheques  in 
name  of  Royal  Insurance  Company,  per  J.  W.  Hutt,  agent. 
He  deposited  mone3*s  or  cheques  and  drew  cheques  almost 
daily.  The  moneys  he  deposited  were  placed  to  that  account, 
and  he  signed  as  above.  He  drew  a  large  number  of  cheques. 
I  knew  he  was  representing  himself  and  acting  for  them.  I 
effected  personally  both  life  and  fire  insurance  through  him 
with  that  company  some  years  previous  to  that  time.  Had 
several  transactions  in  exchange  while  account  was  running. 
It  was  sterling  exchange.  When  he  had  losses  to  pay  he 
would  give  me  exchange  on  the  company,  which  I  would  place 
to  his  crerlit  at  current  rate  of  exchange.  Sometimes  I  did 
not  want  the  exchange,  and  then  he  would  sell  the  bills  to 
other  banks  and  deposit  the  money  with  me.  The  exchange 
would  be  signed  same  as  the  cheques^  Royal  Insurance  Com- 
pany, per  J,  W.  Hutt,  agent.  The  exchange  would  be  sent  to 
England,  to  my  agent,  or  sold  by  me  to  other  banks,  and  it 
was  always  paid.  Hutt  ceased  to  do  business  for  defendant 
eompan^'  about  7th  April,  1880.  At  that  time  the  account 
w&s  overdrawn  $314.18,  which  sum  is  still  due  to  me  on  that 
account.  While  the  account  was  opened  he  deposited  with 
me  in  all  $69,000  and  had  drawn  that  amount  and  $314.18 
more. 

Cross-examined, — I  have  a  license  for  City  of  Halifax.  I 
have  none  under  the  Dominion  Government.  It  has  never 
been  exacted.  I  pay  interest  on  deposits.  I  paid  him  5  per 
cent  interest  when  balance  in  his  favor,  and  charged  7  per 
cent  when  balance  against  him.  I  made  no  returns  to  Finance 
Minister.  The  balance  was  due  a  few  days  before  he  left. 
The  account  was  simply  opened  with  the  Royal  Insurance 
Company.  Mone  of  the  cheques  had  bill  stamps  on.  Interest 
was  deposited  or  credited  each  month.  If  I  had  not  honored 
the  cheques  the  balance  would  have  been  the  other  way. 

Andrew  Grant  sworn. — Know  Mr.  Hutt.  Was  in  his 
employ  when  he  was  doing  business  for  defendant  company. 
Transacted  business  for  him  with  them.  Deposited  moneys 
and  drew  cheques  while  he  was  doing  business  for  defendant 
company.  There  was  an  inspection  of  his  affairs  by  Digby, 
Sub-manager  o{   the  company  ;   he  came   from  head  office. 
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Liverpool.  He  went  through  all  the  books,  and  examined 
them,  and  inspected  the  risks.  He  came  in  1878  and 
made  that  inspection.  Mr.  Hutt  showed  him  his  accounts 
and  papers.  The  company's  books  which  he  examined 
Would  shew  the  state  of  the  account  with  plaintiff.  Thej 
would  shew  that  the  account  was  sometimes  overdrawn. 
Mr.  Johnson  was  the  same  person  that  removed  Mr.  Hutt  in 
1880.  He  left  the  Province  shortly.  He  carried  on  the 
business  after  Hutt  left,  until  the  present  agent  was  appointed, 
and  during  that  time  he  effected  insurances. 

Cro88-exami7ied. — I  went  to  Hutt  about  April,  1877.  He 
was  removed  in  April,  1880.  I  was  present  when  Johnson 
examined  the  company's  cash  book.  I  saw  him  sign  policies. 
I  saw  letters  signed  by  him  from  England.  I  saw  letters  in 
'78  from  head  manager  that  he  would  be  here.  I  don't  know 
what  authority  was  given  him  by  those  letters. 

A  nonsuit  was  moved  for  and  refused.  No  evidence  was 
given  on  the  part  of  the  company.  The  jury  found  a  verdict 
for  plaintiff  for  the  amount  of  his  claim,  and  the  cause  now 
came  up  on  a  rule  to  set  the  verdict  aside,  and  for  a  new  trial 

The  rule  was  argued  April  19th,  1882,  Ritchie,  Q.  C,  in 
support  of  rule,  Attomey-Oeneral,  contra. 

Smith,  J.,  now,  (December  18th,  1882,)  delivered  judg- 
ment as  follows : — 

This  action  was  brought  to  recover  the  sum  of  $314.18, 
alleged  to  be  a  cash  balance,  (per  book,)  with  interest,  dae 
from  defendants  on  an  account  kept  with  one  James  W.  Hutt, 
as  their  agent.  It  appeara  that  the  said  Hutt  opened  an 
account  with  the  plaintiff  in  the  name  of  the  defendant  com- 
pany in  1877,  which  continued  up  to  April,  1880,  during 
which  period  he  deposited  moneys  or  cheques  in  the  name  of 
the  company  and  drew  largely  against  such  deposits.  In 
April,  1880,  when  Hutt  ceased  to  do  business  for  the  company, 
the  account  was  overdrawn  by  him  to  the  extent  of  the  amount 
claimed.  There  is  no  dispute  as  to  the  fact  of  the  said  Hutt 
bein^  the  agent  of  the  defendants,  doing  business  in  this 
Province  as  an  insurance  company,  under  a  power  of  attorney 
put  in  evidence  ;  but,  the  question  arises  how  far,  under  this 
instrument,  Hutt  had  authority  to  deal  with  the  plaintiff  in 
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the  manner  he  did,  by  drawing  cheques,  &c.,  to  render  the 
defendants  liable  in  this  action.  I  have  carefully  perused 
the  said  power  of  attorney,  and  I  cannot  find  that  it  conveys 
any  such  authority.  It  states  that  "  the}*  constitute  and 
appoint  James  William  Hutt,  the  true  and  lawful  attorney 
of  the  said  company,  to  act  as  the  Agent  and  Receiver  of  the 
said  company,  and,  for  that  purpose,  to  effect  insurances  on 
behalf  of  said  company,"  and  gives  him  certain  other  neces- 
sary powers  to  enable  him  to  conduct  the  ordinary  businflbs 
of  a  life  and  fire  insurance  company.  But  to  open  an  account 
with  a  banker  and  deposit  the  moneys  of  the  company,  and 
deal  in  exchange  and  draw  cheques,  and  overdraw  his  account, 
is  a  very  different  thing  for  which  I  dkn  perceive  no  authority 
whatever,  either  from  the  oral  evidence,  or  f tx)m  the  power 
under  which  he  was  acting.  In  this  view  of  the  case  it  will 
be  unnecessary  to  deal  with  the  several  legal  points  raised  at 
the  argument  I  think  the  rule  nisi  to  set  aside  the  verdict 
must  be  made  absolute,  with  costs. 

Weathebbe,  J. — In  this  case  no  claim  was  established 
against  the  defendants,  no  authority  having  been  shown  in 
Hutt  by  which  he  could  bind  them  in  the  manner  contended 
for  by  the  plaintiff.  On  this  ground  I  concur  in  the  decision 
Just  read. 

James,  J. — I  concur  in  the  decision. 


McCULLY    V.  BLAIR 

(Before  McDohald,  Smith,  Jamcs,  and  Wbatbiui,  /  /.) 
^Decided  DeeemUr  18th,  1889.) 
Title  hff  poiseMtUm. 

1x  an  ActioD  of  trotpaw  ptainlilf,  apart  from  his  evidence  of  title,  relied  on  poateulon  for 
a  long  period  of  yean,  tke  aoU  of  peaieHion  oooslating  of  the  oonitruoiion  of  a  •ystem  of 
canals,  (severul  of  them  Uiside  of  the  line  claimed  by  defendant)  connected  on  the  one  side 
with  Ukes,  and  on  the  other  with  a  Bay  of  Fundy  River,  by  which  the  lands  in  controversy 
were  flooded  twioe  a  d^,  and  the  surface  of  the  land  eventually  mised,  thus  oonverting  the 
land  from  a  *'  useless  swamp,  which  could  only  be  crossed  by  a  team  when  frozen,  to  firm 
produoUre  and  valuable  land.** 

Held,  That  plaintiff  was  entitled  to  recover  under  this  evidence.* 

*  The  elaborate  opinion  of  Jams,  J.  touched  a  number  of  polnte  as  to  the*  title  to  the 
land  in  controversy,  the  effect  of  certain  classes  of  evidence,  &c.,  but  the  judgment  of  the 
Court  proceeded  solely  on  tlie  question  as  to  possession. 
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This  cau9&  was  origiDally  argued  March  1  Mb,  1881 »  before 
a  Court  composed  of  DbsBarbes,  Smith,  James  and 
WeatherBB,  J  J.,  OD  the  following  rule  : — 

The  evidence  in  this  cause  having  been  taken  at  Amhersi 
by  Mr.  Justice  McDonai^d, — It  is  ordered  by  the  Court,  by 
and  with  the  consent  of  the  partis  hereto,  tb^r  attorneys 
and  counsel,  that  the  evidence  so  taken  be  a  case  between  the 
parties  for  the  opinion  of  the  Suprea>e  Court,  and  that  the 
siid  Court  shall  have  power  to  draw  the  inferences  in  the 
same  way  that  a  jury  could  do  from  the  said  evidence,  and 
have  power  to  order  a  new  trial,  or  that  judgment  be  entered 
for  the  plaintiffs  or  defendant,  as  to  the  said  Court  may  seem 
right  on  the  whole  ease,  with  costs  of  the  trial,  and  of  any 
argufioent  that  may  take  place  herein,  in  the  discretion  of  the 
said  Court.  And  it  is  further  ordered  that  ei£ber  of*  the 
parties  shall  have  the  right  to  avail  themselves  of  the  objec- 
tions and  points  raised  at  the  trial,  and  if  the  Court  sbaU 
think  that  evidence  was  improperly  rejected,  it  shall  have  power 
either  to  order  a  new  trial,  as  above  provided  for,  or  to  order 
that  such  evidence  be  taken  before  a  )udge  or  commissioner, 
and  added  to  the  case,  as  the  said  Court  may  think  best. 

Dated  June  29th,  A.  D.  1880. 

By  the  Court, 

(Sgd.)        E.  B.  Bl£NKHORN, 
Frothy, 

The  Court  felt  some  doubt  as  to  their  jurisdiction  to  hear 
or  determine  the  case  on  this  rule,  and  in  order  to  enable  a 
decision  to  be  given,  a  second  rule  was  passed,  by  consent,  in 
the  following  form : — 

It  is  ordered  by  the  Court,  by  and  with  the  consent  of  the 
counsel  for  the  plaintiff  and  defendant,  (in  order  to  remove 
any  question  as  to  the  jurisdiction  of  the  Supreme  Court  to 
hear  and  decide  upon  the  argument  on  the  rule  made  herein 
on  the  29th  day  of  June,  1880,)  that  the  said  rule  dated  the 
29th  day  of  June,  1880,  be  amended,by  inserting  therein,  atter 
the  words  **  attorneys  and  counsel,"  the  words  following,  that 
is  to  say  "  that  a  nonsuit  be  entered  in  this  cause,  subject  to 
the  opinion  of  the  Supreme  Court  i/n  banco;**  and  it  is 
further  ordered  by  the  like  consent,  that  the  said  Supreme 
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Court,  nivadr  the  said  rule,  shall  have  power  to  order  the  said 
nonsuit  to  stand,  if  it  should  think  fit  m  to  do ;  also,  that  th# 
amendments  herein  ordered  shall  be  taken  and  considered  to 
have  been  made  in  the  said  rule  on  the  day  on  which  the  said 
rule  bears  date. 

Halifax,  5th  October,  A.  R  188L 
By  the  Court, 

(Sgi)        J.  Parsons, 
Prothy. 

In  consequence  of  the  retirement  of  Mr.  Justice  DssBarres, 
from  the  Bench^  it  was  agreed  that  the  cause  should  be  decided 
without  further  argument  by  the  remaining  Judges,  with  the 
addition  of  Mr.  Justice  McDonald.  The  following  is  the 
argument  before  the  Bench,  as  originally  constituted  : — 

Attorney-Oeiiercd^  with  whom  wa«  (7.  /.  Toymshend,  for 
plaintiff, — We  claim  a  documentary  title  and  title  by  posses- 
sion as  well.  The  documentary  title  is  from  the  Crown 
by  grant  dated  1831,  and  we  claim  adverse  possession  against 
defendants,  which  would  prevent  them  from  acquiring  title 
and  also  estoppel,  having  entered  upon  and  improved  the 
land  with  the  knowledge  of  defendants.  There  was  no 
attempt  to  grant  the  township  of  Amherst,  but  only  a  certain 
quantity  of  land  in  the  township.  The  township  contains 
80,000  acres;  the  quantity  granted  was  26,750  acres.  There  was 
no  intention  that  anything  should  vest  in  the  grantees  until 
after  partition. 

C  /.  Towvshend. — ^The  grant  from  the  Crown  is  dated 
April  ISth,  1890,  to  Cyrus  and  William  McCuUy,  and  the 
title  of  Cyrus  and  of  the  heirs  of  William  is  conveyed  to 
Jonathan  McCuUy  by  deed  dated  July  10th,  1868;  Jonathan 
McC«lly  conveyed  his  title  to  Eobert  McCuUy  by  deed  dated 
Augut  4th,  1871.  Roliert  McCuUy  devised  to  the  present 
plaintiffs  and  Hany  D.  McCuUy  by  will  dated  April  loth« 
1878,  proved  May  22nd,  1878.  Harry  D.  McCuUy  devised 
his  interest  to  the  present  plain tifis  by  will  dated  September 
20th,  1879,  proved  October  2nd,  1879.  We  have  proved  that 
the  land  in  dispute  is  a  portion  of  the  original  grant ;  we  have 
also  proved  continuous  possession  since  1820 ;  the  drawing 
off  the  water  from  the  lake  and  the  di^ng  of  the  eanals  are 
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clear  and  notorious  acts  of  possession.  We  had  the  only 
possession  of  which  the  land  was  capable.  The  canals  had  to 
be  kept  open  so  that  the  clear  water  could  get  out  and  the 
muddy  water  could  get  in.  The  mud  was  deposited  and 
drove  th#  waters  of  the  lake  back  every  year.  Not  one  of 
the  parties  under  whom  the  defendant  claims  was  assessed 
for  the  construction  of  the  canal ;  the  canal  was  for  the  benefit 
of  the  ownere  of  the  marsh,  and  if  any  of  the  parties  onder 
whom  defendant  claims  were  owners  of  the  marsh,  or  were. 
benefitted,  they  would  have  been  assessed  by  the  Commis- 
sioners. The  Commissioners  constitute  a  court  The  defendant 
has  shown  no  title,  by  documents  or  possession,  to  the  land  in 
dispute,  or  any  part.  (Weathbrbe,  J. — ^The  other  side  must 
shew  what  title  they  rely  on.) 

^^&y.  Q'  G'i  contra. — To  recover  in  their  action,  plaintiffs 
must  prove  either  actual  possession  of  the  locus  or  construc- 
tive possession  by  virtue  of  the  grant.  Cutting  a  canal  by 
which  land  is  gradually  deposited  is  not  such  a  possession  as 
to  give  title.  The  grant  includes  350  acres.  The  land  in 
dispute  is  only  3  or  4  acres.  The  object  of  the  acts  of  posses- 
sion was  not  to  drain  the  big  lake,  but  to  use  the  water  to 
keep  the  canal  open,  so  that  when  the  tide  rose  it  would  flow 
in  over  the  marsh  and  deposit  mud,  thus  reclaiming  the  marsh. 
If  they  have  a  good  grant  that  they  have  entered  under  and 
have  possession  of  a  part,  we  admit  that  that  will  give  possession 
of  the  whole  under  our  decisions.  The  McCulIy  grant  of  1730 
has  not  been  localized  by  any  evidence  ;  the  description  shew» 
that  it  is  in  the  township  of  Amherst,  no  natural  boundaries 
are  mentioned,  there  is  nothiug  to  show  that  what  Neil 
surveyed  was  within  the  grant  The  plaintiffs  deeds,  put  in 
evidence,  are  not  shown  to  convey  the  same  land  described  in 
the  grant,  the  descriptions  are  entirety  different,  they  should 
have  shown  that  they  are  the  same.  The  crown  could  not 
grant  this  land  which  I  referred  to  as  being  in  t/te  township 
township  of  Amherst,  because  there  was  a  previous^  grant 
outstanding.  Exhibit  A.  is  the  grant  of  the  township  of 
Amherst.  The  Attorney-General  says  it  only  conveys  a  third 
of  the  land  in  the  township  ;  the  land  in  both  grants  is  said 
to  be  in  the  township.  If  the  Crown  granted  a  certain 
portion  of  the  township  of  Amherst  to  private  individuals  and 
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there  was  no  partition,  the  latter  would  become  tenants  in 
common  with  the  Crown  of  the  whole  township.  No  parti- 
tion has  been  proved.  We  tried  to  prove  it  and  to  shew  that  a 
portion  of  the  land  claimed  by  plaintiffs  was  included,  but  the 
evidence  was  excluded.  After  the  fii*st  grant,  before  partition, 
it  was  not  competent  for  the  Crown  to  make  a  specific  grant. 
The  grant  gives  26,750  acres  out  of  the  township,  which 
includes  altogether  80,000  acres.  The  Crown  could  not  grant 
the  lake  even  if  not  granted  before,  L,  iZ.,  3  Appeal  Cases,  641. 
There  is  evidence  that  we  were  in  possession  of  the  land 
adjoining  this  land.  We  show  a  possession  of  certain  lots 
under  the  grant  of  the  township  of  Amherst.  Dickie,  who 
sold  to  Blair,  traced  his  title  to  Robert  McQowan,  one  of  the 
grantees.  Forrest,  Stewart  and  Sharp  were  also  grantees. 
(Atto^mey-Oeneral, — The  deeds  are  bounded  by  the  lake.)  If 
you  are  bounded  by  a  river,  you  take  to  the  centre, 
(Weatherbe,  J. — Not  if  the  words  are  "  to  the  edge  of  the 
river.")  If  I  get  a  piece  of  land  in  the*  township  I  become  a 
tenant  in  common.  Cites  Davis  v.  Lewis^  2  Chitty,  635.  As 
to  admissibility  of  evidence  of  reputation,  when  a  deed  is 
referred  to  as  lot  30  you  can  give  evidence  to  show  that  it  has 
always  been  so  known,  and  to  show  what  is  included.  We 
have  title  to  the  upland  and  mai*sh,  either  through  the 
Amherst  grant  or  by  possession  ;  we  ran  lines  across  the  lake. 
As  to  possession  cites  Canard  v.  Irving,  James'  Reports,  31. 
Only  one  witness  proves  the  cutting  of  hay  on  the  Dixon  lot, 
more  than  20  years  ago.  He  said  he  did  not  cut  far  on  it ; 
but  the  possession  was  interrupted  17  years  ago.  The  ditch 
was  made  by  the  Commissioner  of  Sewers,  and  therefore  could 
give  no  title  to  the  plaintiff;  it  was  done  by  force  of  the 
statute  and  for  the  benefit  of  all  parties  interested.  If  we 
were  tenants  in  common  with  tha  Crown  of  all  the  ungranted 
portion  of  Amherst  township,  we  are  tenants  in  common  with 
the  plaintiffs,  and  one  tenant  in  common  cannot  eject  another. 
We  contend,  also,  that  there  is  evidence  of  a  partition.  Testi- 
mony was  rejected  on  this  point,  but  there  is  sufficient  to  justify 
the  taking  of  further  evidence.  As  to  the  question  of  forfeiture 
in  consequence  of  want  of  partition,  cites  Wheelock  v.  McKewn, 
Thomson's  Compilation,  15.    The  presumption  is  that  every- 
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thing  was  rightly  done,  and  for  this  reason  evidence  of  a  plao 
and  partition  should  have  been  received. 

Attorney-General,  in  reply. — ^The  grant  of  the  An»horst 
township  in  the  evidence  of  survey  and  partition,  passed  no 
title  to  any  one ;  Cost  in  v.  GhapeU,  1  R  &  C,  40.  The  grant 
is  a  grant  of  land  already  partitioned,  and  a  subsequent 
partion  would  be  of  no  avail.  The  Crown  cannot  be  a  tenant 
in  common  by  operation  of  law,  but  has  the  allodium.  The 
grantees  of  the  Crown  may  be  tenants  in  common  with  each 
other,  but  not  with  the  Crown,  Blackstone,  vol.  2,  105.  The- 
grant  is  not  of  undivided,  but  of  specific  shares,  "according 
to  the  plan  and  present  division."  None  of  the  parties  under 
whom  defendant  claims  trace  their  title  to  the  grant  Every 
one  of  the  acts  in  interruption  of  our  possession  strengthened 
it.  McCully  forbade  Dixon  to  take  the  grass,  but  he  went  on 
and  took  it  in  spite  of  opposition ;  the  mere  assertion  of  right 
by  Dixon  gave  him  nothing  ;  he  claimed  no  j^articular  part  of 
the  marsh.  None  of  the  defendant's  deeds  touch  an  inch  of 
the  plaintiff's  land ;  no  bog  or  lake  is  mentioned  or  bounds 
given.  The  deeds  under  which  defendant  claims  convey  no 
part  of  the  locus,  (see  the  several  descriptions  in  them,)  and 
therefore  Cunard  v.  Irving  would  not  apply,  even  if  he  had 
possession.  Matthew  Logan  was  the  only  person  who  con- 
veyed any  pai-t  of  the  lake,  and  he  only  did  it  in  1876.  In 
regard  to  the  lake,  the  rights  of  the  Crown  to  title  in  the  land 
in  the  colonies  U  presumed  to  extend  to  all  land  which  is 
ungranted ;  Cruies*  Dig.,  vol.  3,  p.  36.  All  the  lands  in  this 
country  were  added  to  the  Crown  by  treaty.  The  question 
in  the  case  cited  was  not  whether  the  Crown  had  the  right  to 
grant,  but  whether  it  owned  the  land.  The  evidence  of  Hill 
localizes  the  grant  sufficiently  ;  he  fixes  the  position  of  several 
well-defined  and  undisputed  boundaries,  says  these  and  all 
the  other  lines  are  correctly  delineated  on  his  plan.  The 
boundaries  which  he  gives  being  ascertained,  the  others  can 
be  astertained  by  mathematical  deduction. 

James.  J.,  now,  (December  18th,  1882,)  delivered  the  judg- 
ment of  the  Court : — 

The  property  claimed  is  described  in  the  writ  as  situatt 
"in  Amherst  township,  on   the   Commons,  so   called,"  and 
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de»ignated  by  metes  and  bounds  so  as  to  include  the  eastern 
part  of  the  McCuUy  grant  hereinafter  mentioned,  including 
the  Big  or  Nappan  Lake,  and  an  area  of  land  at  the  western 
end  of  the  lake.  The  defendant,  in  pleading,  restricted  his 
defence  to  a  part  of  the  land  claimed,  including  the  lake,  and 
a  part  of  the  area  lying  to  the  westward  of  it.  The  plaintiffs 
claim  by  grant  and  possession,  the  grant  from  the  Crown  to 
Cyras  McCully  and  others,  dated  15th  April,  1830,  describes 
the  land  as  "  being  contained  in  the  tract  marked  A.  on  the 
the  amended  plan  abutted  and  bounded  as  followH,  that  is 
to  say :  beginning  on  Denson^i  Line,  at  the  distance  of  ten 
chains,  on  a  course  east  from  Sunken  Creek,  in  the  township  of 
Amherst,"  and  goes  on  to  designate  by  courses  and  distances  an 
area  of  extremely  irregular  shape,  contained  in  the  plan,  with 
DO  less  than  twenty-seven  lines  and  as  many  angles  ;  but,  as  the 
description  reads  in  the  grant,  without  any  natural  or  artificial 
monuments  or  boundaries  by  which  it  might  be  identified  on 
the  ground,  except  "  Denson's  Line,'*  and  the  "  Sunken  Creek." 
The  whole  area,  including  land  covered  with  water,  includes 
360  acres,  the  whole  of  which  is  either  marsh,  bog,  or  land 
covered  with  water.  The  first  question  that  arises  here  is, 
has  the  plaintiffs  evidence  identified  the  lot  claimed,  as  a  part 
of  the  area  conveyed  by  this  grant  ?  We  have  no  evidence 
whatever  of  the  original  survey  upon  which  the  grant  was 
passed,  nor  any  other  survey  on  the  part  of  the  plaintiffs  of 
the  land  contained  in  their  grant,  until  that  of  Mr.  Albert  J. 
Hill,  in  1878,  and  his  evidence  and  the  plan  he  pi-epared  on 
that  occasion  are  before  os;  nor  have  we  evidence  of  the 
original  or  any  other  survey  of  the  Denson  line.  I  shall  have 
occasion,  hereafter,  to  enquire  whether,  in  making  his  survey, 
be  took  the  right  starting  point,  but  if  he  did,  it  appears 
evident  from  an  inspection  of  the  plan,  (lines  827  to  830;,  and 
his  express  testimony,  that  the  land  claimed  in  the  writ  is 
within  the  boundaries  of  the  grant,  and  that  the  land  claimed 
in  the  defendant's  plea  is  part  of  the  land  claimed  by  plaintiff 
in  the  writ.  No  dispute  can,  I  think,  be  maintained  on  this 
point  The  main  question,  and  it  is  one  of  considerable 
difficulty,  is  as  to  whether  Mr.  Hill,  in  making  his  survey, 
started  at  the  right  point — which  was  fixed  by  the  grant  as 
on  "  Denson's  line,**  and  at  10  chains  east  of  ''  Sunken  creek.'* 
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It  was  contended  at  the  trial  and  argument  that  there  is  no 
evidence  to  identify  the  line  and  starting  point  adopted  by 
Hill,  with  those  in  the  grant.  Mr.  Hill  says,  (line  775),  •  * 
"  I  went  first  to  the  house  of  Mr.  John  Smith,  who  lives  on 
the  adjoining  lot;  he  went  with  us  to  point  out  the  Denson 
line  and  Sunken  creek.  He  showed  us  Denson  line,  which 
appeared  to  be  well  marked,  but  the  Sunken  creek  was 
indefinite.  Mr.  Smith  was  uncertain  where  Sunken  Creek 
was  within  small  limits.  I  set  the  compass  on  the  Denson 
line  and  found  the  variation  to  be  about  six  degrees,  which 
corresponded  with  the  date  of  the  grant :  we  then  chained 
from  a  point  10  chains  from  what  was  pointed  out  as  Sunken 
Creek,  forty-seven  chains.  At  the  distance  of  47  chains  I  set 
up  a  stake  as  a  temporary  mark  ;  we  then  ran  according  to 
the  description  of  the  grant,  a  course  until  it  ran  us  into  the 
lake.  As  we  came  to  the  lake  we  were  forbidden  to  go  any 
further  by  James  Noilles,  an  adjoining  proprietor." 

The  first  question  for  us  here  is  to  decide  whether  the 
surveyor  was  right  in  adopting  the  first  line  he  ran  as  the 
Denson  line.  We  have  no  evidence'  when  or  by  whom  this 
line  was  first  surveyed,  but  we  have  evidence  that  there  was 
such  a  line  known  and  recognized  in  1830  in  the  grant  itself, 
which  gives  the  starting  point  as  "  beginning  on  Denson's  line,'* 
and,  by  referring  to  the  plan  annexed  to  the  grant  and  referred 
to  in  the  description,  we  find  Denson's  line  laid  down  as  the 
southern  boundary  of  the  land,and  on  that  side  which  is  nearest 
to  the  Nappan  River,  distant  about  60  chains,  and  running  as 
Mr.  Hill's  line  ran,  and  as  defendant  himself  indicates  the 
line,  which  he  recognized  as  the  Denson  line  to  run,  in  an 
easterly  and  westerly  direction.  The  grant  says  "running 
east,  Mr.  Hill  goes  to  the  locality  and  finds — no  matter  on 
what  information — a  line  which  "  appeared  to  be  well  marked," 
running  in  the  same  direction,  allowing  for  variation  of  the 
compass,  as  the  line  mentioned  in  the  grant  and  depicted  on 
the  plan.  This  evidence,  althonj^h  indicating  a  very  great 
probability  that  Hill  had  found  the  line,  is  not  alone  sufficient 
Let  us  see  what  the  defendant's  witnesses  say  about  the 
Denson  line,  and  let  us  remember  that  they  and  the  defend- 
ants counsel  had,  when  they  gave  their  evidedce,  Hill's 
testimony  before  them.    The  defendant  says  that  he  himself 
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claims  to  the  Denson  line,  that  he  had  been  on  it  with  hia 
surveyor,  Mr.  Donkin,  three  }'ear8  before,  and  had  run  a  line 
up  to  it  and  placed  a  stake  upon  it.  That  stake,  from  the 
defendant's  own  evidence,  must  have  been  in,  or  nearly  in  a 
continuation  of  Hiirs  line,  but  further  east  than  he  ran.  I 
infer  from  his  evidence  that  the  Denson  line  was  a  well-known 
line  and  that  it  was  at  or  about  the  placd  where  Hill  found 
it.  Hon.  R.  B.  Dickie  refers  to  it  repeatedly.  He  says  in  one 
place,  referring  to  the  defendant's  lots,  "  they  are  all  bounded 
by  the  two  end  lots  Denson's  line  and  45  acre  lots."  Again, 
speaking  of  the  same  locality,  "  We  went  across  the  lake  back 
again  and  found  the  line  continued  to  the  Denson  line,  they 
were  old  blazed  lines,  well  defined  and  easily  traced  ; "  and 
again,  in  cross-examination,  "  The  Denson  line  is  a  well 
defined  line ;  I  paid  particular  attention  to  the  Denson  line  as 
I  was  agent  for  lands  south  of  it."  Nelson  Forrest,  who  had 
owned  and  sold  lands  upon  the  Denson  line  says,  "It  ran  up 
to  the  Denson  line,"  again,  "his  lot  ran  southerl}'^  to  the 
Denson  line  "  and  again,  "  we  ran  the  Denson  line  to  Noilles' 
place."  Mr.  Charles  Donkin,  who  had  been  a  land  surveyor 
in  the  County  over  30  years  says,  "  I  am  familiar  with  the 
Denson  line.  *  ♦  ♦  From  the  Denson  line  I  found  a  line 
running  towards  the  lake  northwardly."  John  Smith,  who 
was  with  Hill  in  his  survey,  more  than  once  in  his  evidence 
refers  to  the  Denson  line  as  familiar  to  him,  and  James  E. 
Noilles  who  holds  the  land  bounded  on  the  west  by  plaintiff's 
claim  under  the  grant,  and  on  the  south  by  the  Denson  line, 
speaks  of  it  repeatedly  and  says  in  his  direct  examination, 
"I  never  was  present  at  any  chaining  or  survey  of  the 
McCully  grant,  except  on  the  Denson  line,  and  the  western 
side  line  of  the  McCully  grant;  the  Denson  is  the  southern 
line  of  the  McCully' grant,  up  to  my  land.  It  runs  north- 
westwardly along  what  I  claim  as  my  land,  it  then  runs  in  a 
northeasterly  direction,  skirting  what  I  claim  as  my  land." 
My  object  in  introducing  these  extracts  is  not  solely  to 
show  that  as  all  these  witnesses  i^ere  examined  after  Hill's 
evidence  was  before  the  Court,  the  correctness  of  Hill's 
selection  of  the  Denson  line  derives  strong  confirmation  from 
the  fact  that  not  one  of  them  ventures  to  impugn  its  accuracy, 
though  that  circumstance  is  not  without  weight,  and  would 

Digitized  by  VjOOQIC 


444  McCULLT    v.    BLAIR. 

naturally  and  properly  influence  a  jury.  My  principal  object 
is  to  observe  that  this  old  and  well-established  line,  known  and 
recognized  by  the  Crown  fifty-two  years  ago,  most  probably 
run  and  established  at  the  original  survey  of  the  township^ 
and  known  as  an  actual  and  visible  object  at  the  time  of  this 
trial,  supplies  in  itself,  as  I  conceive,  that  which  is  a  desider- 
atum in  this  case.  It  is  mentioned  in  the  grant,  not  as  a  line 
to  be  found  by  reference  to  some  naitural  or  artificial  monu- 
ment, but  as  in  itself  a  thing  established,  a  thing  to  be  seen 
and  found  as  though  it  were  a  house,  a  church,  or  a  bridge. 
That  it  is  as  well  known  and  recognized  as  if  it  were  a 
building  or  the  boundary  line  of  any  hamlet,  a  village,  or 
manor,  is  evident  from  the  defendant's  evidence.  The  fact 
that  none  of  his  witnesses  have  ventured  to  impugn  the 
accuracy  of  his  survey  will  have  increased  significance  when 
we  consider  another  branch  of  the  case.  It  was  urged  at  the 
argument  by  the  Attorney-General  that  evidence  of  reputa- 
tion is  applicable  to  such  a  line  as  this.  Why  is  such  evidenoe 
admitted  in  case  of  ''  the  limits  of  a  town,  the  extent  of  a 
parish,  the  boundaries  between  parishes,  hamlets,  or  manors, 
or  even  a  reputed  manor  and  the  freehold  of  a  private 
individual,  or  between  old  and  new  land  in  a  manor,"  and  aU 
the  other  cases  summarised  in  Taylor  on  Evidence,  p.  522, 
section  614?  It  is  because  there  is  something  of  a  public 
nature  in  their  character  which  raises  a  presumption  that 
many  persons — the  public  generally — knew  the  facts  relating 
to  them  so  generally  that  they  were  treated  as  indisputable 
facts,  facts  so  well  established  and  so  publicly  known  that 
the  public  reputation  of  them  constitutes  evidence  on  which 
a  Court  of  Justice  will  act.  The  necessity  for  receiving  this 
class  of  evidence  is  the  more  imperative,  because,  in  most  of 
such  cases,  the  evidence  of  the  inception  of  such  things  to  be 
proved  has  been  lost  by  the  lapse  of  time.  Does  not  this  line 
poasess  all  these  requisites  ?  First,  it  is  a  very  ancient  line 
Secondly,  the  evidence  of  its  inception  has  been  lost 
Thirdly,  there  are,  in  fact,  many  persons — and  the  inhabi- 
tants, probably,  of  a  large  section  of  country — aU  of  whose 
lines  have  to  be  proved  by  some  relation  to  this  one.  Fourthly, 
it  is  known,  and  well  known,  to  all  the  witnesses  wlio  were 
asked  about  it    Fifthly,  it  is  well  defined ;  not  a  shadow  of 
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doubt  has  been  thrown  on  it«r  locality.  Sixthly,  it  is  treated 
in  the  grant  as  an  established  line,  as  being  in  itself  not  a 
thing  to  be  described,  but  only  named,  as  a  thing  needing 
from  its  public  character,  no  description,  as  being  in  itself  a 
boundary  monument,  and  thei-efore  not  needing  to  be  identi- 
fied by  any  other  monument,  natural  or  artificial.  To  this 
last  circumstance  I  attach  especial  significance,  as  showing 
that  it  was  then  recognized  by  the  Crown  as  a  line  of  so 
public  a  character  that  they  granted  by  it  by  name,  without 
any  indication  where  it  was  to  be  found.  I  think  this  is  a 
proper  case  for  calling  in  aifl  evidence  of  reputation,  a  much 
fitronger  case  than  many  to  be  found  in  the  books,  and  if  it 
be,  the  evidence  in  this  case  is  overwhelming  as  to  the  locality 
of  this  line,  and  is  applicable  although  the  particular  contest 
is  between  private  paities.  Fisher,  sec.  15,  citing  Coleridge, 
J.,  \n6  A,<k  E.,  525,  529.  The  direct  evidence  of  the  other 
monument,  "  Sunken  Creek,"  is  not  very  satisfactory  at  first 
sight.  J.  K.  Noilles,  a  witness  for  the  defendant,  who  knows 
the  locality  says,  "  The  surveyors  never  could  agree  whether 
to  start  from  the  edge  or  centre  of  the  creek  ;  it  is  a  wide 
creek."  And  John  Smith,  who  was  present  with  Hill,  (although 
he  denies  having  pointed  out  the  creek  to  him),  says, ''  There 
are  two  creeks  on  the  Denson  line  4  or  5  chains  apart,  one  is 
large,  20  or  25  feet  wide,  the  other  14  or  15  feet  wide.  *  * 
I  know  no  other  creek  on  the  Denson  line."  Hill,  whose 
evidence  on  this  point  I  have  already  extracted^  speaks  of 
only  one  creek,  therein  agreeing  with  Noilles,  though  they 
all  three  admit  of  some  uncertainty,  according  to  Smith,  an 
uncertainty  extending  so  far  as  4  or  5  chains.  The  only 
material  discrepancy  in  the  evidence  is  on  this  point.  But  is 
there  anything  also  in  the  evidence  which  will  indicate,  with 
reasonable  certainty,  that  Hill,  however  he  came  by  it,  did  in 
fact  select  the  right  starting  point  ?  The  plan  annexed  to  the 
grant,  a  copy  of  which  is  appended  hereto,  shows  a  large  projec- 
tion on  the  eastern  side  of  the  area,  being  a  very  irregular 
shape.  The  other  parts  of  the  area  are  on  this  plan  defined  by 
straight,  red  lines  and  angles,  and  in  the  grant  the  whole  area, 
is  described  by  straight  lines  and  angles,  some  twenty-seven 
lines  and  as  many  angles  in  all.  But  this  projection  is  not  so 
delineated  on  this  plan,  but  by  a  crooked  red  line  forming  an 
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irregular  oval,  the  two  ends  of  which  red  lines^  where  the 
eastern  extension  joins  the  rest  of  the  area,  are  connected  by 
a  crooked  black  line  completing  the  irregular  oval,  so  as  to 
indicate  that  this  extended  area  has  a  different  character  from 
the  rest  of  the  grant.  Indeed  it  is  impossible  to  look  at  the 
plan  without  forming  the  impression  that  this  irregular 
projection  was  intended  to  represent  a  body  of  water,  although 
it  is  not  so  stated  on  the  plan  ;  if  it  were  we  should  have  very 
little  difficulty  with  the  case,  because  we  should  then  have 
had  a  natural  boundary  sufficient  to  give  us  all  the  other 
outlines  of  the  grant.  In  order  to  ascertain  if  there  is  such 
evidence  in  the  case  as  to  satisfy  us  that  this  projection  was 
in  fact  like,  and  ought  to  be  considered  as  a  natural  monu- 
ment to  guide  us  to  a  conclusion,  let  us  assume  that  Hill  did 
in  fact  select  the  true  starting  point  of  the  survey.  We  find 
that  he  measured  from  his  starting  point  in  strict  accordance 
with  the  description  in  the  grant  on  the  Denson  line,  10 
chains  east,  then  47  chains,  thence  north  39  west  18  chains, 
which  carried  him  into  a  cove  or  a  lake  corresponding  in 
position  with  the  part  of  the  area  which  I  have  described,  and 
at  the  points  where  the  black  line  connects  the  ends  of  the 
irregular  red  line.  This  line  carried  him  just  far  enough  into 
the  cove  to  permit  the  succeeding  line  mentioned  in  the 
grant  to  follow  on  the  course  given  in  the  grant,  a  nearly 
straight  shore,  25  chains,  75  links,  into  another  cove,  thence 
still  following  the  courses  and  distances  given  in  the  grant 
from  cove  to  cove  ar.d  from  headland  to  headland,  comprising 
13  lines  and  as  many  angles,  until  it  comes  to  the  point  where 
the  eastern  end  of  the  black  line  joins  the  red  line  on  the 
plan.  It  cannot,  of  course,  be  said  that  the  lines  of  the  grant 
which  have  been  projected  by  Mr.  Hill  on  his  plan,  now 
before  us,  fit  the  area  of  the  lake  with  absolute  precision,  but 
they  do  so  to  such  an  extent  as  to  carry  an  absolute  convic- 
tion to  my  mind  that  the  eastern  area  on  the  plan  annexed  to 
the  grant  was  a  lake.  If  this  were  so,  then  Mr.  Hill  must 
have  started  from  the  correct  starting  point,  as  stated  in  the 
grant,  otherwise  his  survey  would  have  either  avoided  the 
lake  altogether  or  would  have  been  affected  by  it  in  some 
other  way  than  to  show  that  a  survey  of  the  grant  from  Hill's 
starting  point  includes    an    accurate  survey  of  this  very 
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irregular  area.  The  force  of  this  evidence  is  heightened  so  as 
to  amount  to  absolute  mathematical  demonstration,  when  we 
discover  from  Hill's  evidence  that  he  returned  to  the  starting 
point,  and,  measuring  by  the  lines  of  grant  northerly  and 
easterly — at  the  end  of  thirteen  lines  and  as  many  different 
courses — he  arrived  at  the  point  of  the  same  lake  directly 
opposite  to  the  point  at  which  he  had  struck  the  lake  when 
surveying  in  the  opposite  direction,  and  at  the  very  point 
where  the  northern  end  of  the  black  curved  line  on  the  grant 
plan  touches  the  northern  shore  of  the  lake.  It  is  needless  to 
say  that  this  is  an  additional  and  independent  verification  of 
the  original  starting  point,  which  is  thus  established  to  have 
been  correct,  at  least  within  a  very  few  rods,  and  which  may, 
perhaps,  be  still  more  accurately  ascertained  in  a  new  survey, 
by  surveying  the  lake  first  and  by  surveying  from  it,  finding 
the  precise  position  of  the  starting  point  My  own  opinion  is 
that  Hill's  starting  point  was  perfectly  correct.  The  full  force 
of  this  argument  can  only  be  fully  appreciated  by  a  compara- 
tive examination  of  Hill's  plan  with  that  annexed  to  the  grant, 
both  of  which  I  have  before  me.  I  have  felt  it  my  duty  to 
give  this  imperfect  statement  of  one  of  the  very  peculiar 
features  which  distinguish  this  case.  A  review  of  the  whole 
evidence  satisfies  my  own  mind  that  Mr.  Hill  discovered  the 
true  starting  point,  that  his  survey  was  correct,  and  that  the 
grant  to  the  McCulIy's  is  sufficiently  defined  and  includes  the 
land  claimed  by  the  defendant  in  his  plea. 

In  answer  to  the  plaintiffs  grant,  should  the  survey  be 
sustained,  defendant  claims  under  a  grant  from  the  Crown 
dated  October  30th,  1765,  to  John  Saunders  and  others,  and 
a  plan  or  copy  of  plan  purporting  to  be  "a  copy  of  Mr. 
Throop's  third  original  plan  of  the  township  of  Amherst,  done 
from  a  scale  of  40  chains  to  an  inch.  (N.  B. — ^The  lots  above^ 
number  69,  were  measured  and  laid  out  into  lots,  being  the 
wilderness  land  or  300  acre  lots  which  the  persons  marked  in 
said  lots  are  entitled  to, — done  in  1792  by  Charles  Baker, 
surveyor.")  There  is  no  evidence  whatever  of  this  copy  of 
plan — made  27  years  after  the  date  of  the  grant — being  a 
correct  copy,  nor  is  there  any  evidence  that  the  plan  came  out 
of  the  custody  of  any  public  officer,  or  that  it  has  been  recog- 
nized or  acted  on  by  the  proprietors  of  land  in  the  township 
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as  an  authoritative  document.  The  leading  case  on  this  point 
is  Songster  v.  Payzan/t,  Thompson's  Reps.,  403,  which  has 
been  followed  by  other  cases^  one  of  them  relating  to  the  very 
plan;  and  on  the  authority  of  these  cases  there  can  be  no 
doubt  that  this  plan  was  properly  rejected  on  the  trial — ^if 
there  were  not  other  most  serious  objections  to  its  reception 
as  evidence.  The  grant  is  the  same  grant  adjudicated  upon 
by  this  Court  in  Gostin  v.  Ohappd,  1  R.  &  C,  42.  in  the 
following  terms  :^"  In  defence  there  was  produced  a  grant 
dated  31st  October,  1765,  of  53^  shares,  each  containing  500 
acres  of  land  '  in  the  township  of  Amherst,  according  to  the' 
survey  and  present  division  of  said  township,*  the  grantees 
being  John  Saunders  and  others,  and  we  were  afisured  at  the 
argument  that  this  is  the  only  grant  on  record,  to  be  found, 
and  that  no  partition  exists  of  the  lands  in  said  township.  A 
plan  was  produced  at  the  argument  purporting  to  be  a  plan 
of  said  township,  but  which  the  counsel  of  the  defendant 
withdrew,  as  it  was  not  reported  to  us  as  received  at  the  trial. 
The  grant  of  so  extensive  a  territory,  comprehending  about 
40  square  miles,  contains  no  metes  and  bounds,  and  refers  to 
no  plan  or  map,  and  in  the  absence  of  any  survey,  division,  or 
grant  of  the  township,  appears  to  us  insufficient  to  pass  title." 
The  learned  Chief  Justice,  Sir  W.  Young,  who  delivered 
the  judgment,  would  perhaps  have  been  more  literally  accurate 
had  he  said  that  the  grant  referred  to  no  plan  or  survey  now 
existing,  capable  of  being  produced,  for  the  grant  conveys 
the  53^  shares  "  according  to  the  survey  and  present  division 
of  the  said  township/'  from  which  it  appears  that  thera  bad 
been  at  that  time  a  survey  made  and  a  plan  of  division 
prepared,  but  not,  I  think,  necessarily  importing  that  there 
had  been  any  allotment  of  the  areas  on  the  plan  of  division, 
among  the  grantees;  but  neither  that  plan  nor  any  authenti- 
cated copy  of  it  is  known  to  exist  or  ever  to  have  existed  by 
any  evidence  other  than  the  words  of  the  grant ;  nor  is  there 
any  evidence  in  the  case  to  prove  or  even  render  it  probable 
that  any  partition  was  ev«r  made  by  allotment,  or  otherwise, 
of  the  shares  conveyed  by  the  grant  The  grant  does  not 
even  state  in  what  part  of  the  township  the  shares  were  to 
be  located,  nor  are  we  informed  when  or  to  whom  or  in  what 
locality  the  large  quantity  of  land  in  the  township   ttien 
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remaining  un^ranted  were  disposed  of  by  the  Orown.  Mr. 
Rigby's  very  ingenious  contention,  based  on  this  grant,  in  the 
-able  argument  which  he  presented,  was  that  the  Crown  having 
granted  an  undefined  portion  of  the  township,  was  tenant  in 
•common  with  the  grantees  of  the  whole  township,  and  could 
not  grant  the  renminder  by  metes  and  bounds,  wntil  there  had 
been  a  partition  between  them  and  the  Crown:;  and,  as  this 
was  never  done  and  the  plaintiffs  claim  under  a  subsequent 
^rantythe  plaintiffs  were  tenants  in  common  with  the  defendant 
^and  could  notfimrntain  ejectment  Undoubtedly,  some  founda- 
tion is  to  be  found  for  this  contention  if  the  defendant  is  in 
a  position  to  avail  himself  of  it.  Hilliardy  I.,  808,  sec.  26, 
«ays,  "  It  is  to  be  observed  that  an  alienation  of  the  interest 
•of  one  joint  tenant,  &c.,  either  by  deed  or  legal  process,  is  not 
for  all  purposes  vdd,  b«t  wiU  operate  against  him  and  all  claim- 
ing under  him,  by  estoppel,  whether  he  had  notice  or  not,  and 
•can  be  avoided  only  by  the  co-tenant,  who  is  iiqured,  or  those 
•claiming  under  hira."  So  that  the  defendant,  before  he  can 
•urge  this  defence,  must  show  that  be  is  a  party  ingiired,  by 
tracing  his  title  to  the  Crowa.     This  he  entirely  fails  to  do. 

The  defendant,  in  this  case,  scarcely  ventures  to  claim 
title  in  himself  by  possession ^  but  the  plaintiff  claims  by 
possession  and  introduces  a  large  amount  of  evidence  to 
sustain  his  claim.  The  natcrre  and  circumstances  of  the 
plaintiffs  claim  are  very  pecoKar  and  'aovel,  but  «till  at  least 
worthy  of  our  consideration. 

The  land  now  in  controversy  is  part  ol  a  mucTi  larger 
tract,  belonging  to  plaintiff's  father,  which  includes  about  lot) 
•acres  of  what  is  now  productive  and  valuable  alluvial  land, 
4ill  of  which  is  included  in  tJie  grant  of  1880.  -Some  years 
before  the  passing  •of  the  grant  in  1830,f(.some  of  the  witnesses 
rplaces  it  as  far  back  as  1818,)  the  plaintiff's  father,  the  Rev. 
Samuel  McOwHy,  commenced  draining  the  land  between  the 
Dickson  and  Nappan  Lakes  and  the  Nappan  River.  The  whole 
of  this  tract  was  then  nothing  better  than  a  barren  swamp, 
•often  completely  covered  with  water,  and  utterly  valueless 
for  any  useful  purpose.  Mr.  McCuUy's  operations  consisted 
in  constructing  a  series  of  canals,  connected  on  one  side  with 
the  Big  or  Nappan  Lake  and  Dickson'^  Lake,  and  on  the  other 
with  Nappan  River,  with  the  double  purpose  of  carrying  off 
cc 
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the  surplixs  water  from  the  swamp  and  flooding  the  land  at 
high  tide  with  the  water  of  the  Nappan  River.  This  river  is 
affected  by  the  extreme  tides  of  the  head  of  the  Bay  of 
Fundy,  and  iti»  waters  are  filled  with  the  alluvial  matter 
which,  when  deposited,  constitutes  the  larger  and  very  fertile 
tracts  of  march  in  the  counties  of  Cumberland,  Colchester, 
Hants,  Kings  and  Annapolis.  The  expectation  was  that  this 
alluvial  matter,  being  deposited  on  the  swamp,  would  raise  its 
level,  solidify  its  surface  and  improve  its  drainage.  A  part 
of  the  plan  was  to  use  the  Big  Lake  &s  a  reservoir  to  receive 
and  discharge  the  tide  watei^s^  and  thus,  by  creating  a  strong 
return  current  from  the  lake,  keep  the  canals  and  ditches 
from  becoming  choked.  These  works  were  kept  in  operation 
from  about  1818  to  1830,  and  from  that  time  the  sans  of  Rev. 
Mr.  McCuIly,  the  plaintiff  in  this  cause,  continued  the  work 
with  success.  The  weight  of  the  evidence  goes  to  show  that 
the  canal  did  not  reach  the  Big  Lake  until  1838  or  1839, 
when  the  McCuUy's  called  in  the  aid  of  the  Commissioners  of 
Sewers,  a  local  board  appointed  by  the  Government  under  a 
Provincial  Statute  for  such  purposes.  By  them  the  canal 
appears  to  have  been  carried  into  the  Big  Lake,  and  other 
d3'kes  and  drains  constructed  at  an  expense  of  over  $2500, 
which  was  assessed  upon  the  plaintiff  and  other  proprietors 
of  low  lands  in  the  neighborhood,  which  were  benefitted,  the 
larger  part  of  it  being  paid  by  the  McCuUy's.  This  work  has 
been  continued  and  the  dykes,  canals,  and  ditches  kept  up, 
(several  of  them  inside  of  the  line  claimed  by  defendant,)  by 
the  McCuUy's,  apparently  at  their  own  expense,  until  the 
present  day.  Peter  Noilles,  (line  278,)  says  he  cut  a  ditch  from 
the  canal  into  Big  Lake  for  plaintiffs  18  years  ago ;  and  there 
is  much  more  evidence  of  a  similar  character,  while  there  is  no 
evidence  of  any  one  else  contributing  at  all  since  1839.  These 
are  the  prominent  facts  on  which  plaintiff  claims  title  by 
possession  on  account  of  the  canals  and  ditches^  It  is  clear 
that  they  cannot  claim  for  a  period  beyand  the  time — about 
1839 — when  they  were  assisted  in  constructing  sewers  at  the 
expense  of  the  proprietors.  But  since  that  time  they  have 
kept  up,  altered  and  extended  the  canal  system  over  the 
whole  district,  including  land  between  the  old  line  mentioned 
in  the  plea  and  the  two  lakes,  comprising  nearly  the  whole  of 
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the  defendant's  claim  west  of  the  Big  Lake.  Do  these  acts  of 
ownership,  and  especially  the  act  of  cutting  the  ditches, 
altering  and  maintaining  them,  and  by  their  means  covering 
them  at  spring  tides,  if  not  daily,  with  water  from  the  Tiver, 
constitute  such  a  possession  as  enables  the  plaintifis  to  acquire 
title  in  20  years  ?  I  think  they  do.  The  plaintiffs  had  such 
control  of  the  lands  during  this  period  of  39  years  as  to  affect 
them  more  or  less,  twice  every  day,  and  twice  every  month 
at  the  spring  tides  their  whole  surface  must  have  been  covered. 
Their  control  was  so  practical  and  effectual  as  to  raise  the 
surface  to  the  level  of  the  adjacent  marsh,  and  alter  its 
character  in  course  of  years  from  a  useless  swamp,  which 
could  only  be  crossed  by  a  team  when  it  was  frozen,  to  firm, 
productive  and  valuable  land.  So  far  as  the  value  of  the 
land  is  concerned,  they  may  be  said,  by  their  practical  sagacity 
and  industry,  to  have  created  it.  These  works  were  going  on 
for  many  years  in  and  through  lands  claimed  by  defendant's 
|[rantors,  without  protest  or  rebuke  from  them,  although  they 
saw  and  knew  what  was  going  on,  and  I  cannot  help  thinking 
that  the  doctrine  of  estoppel  which  was  urged  at  the  argument 
is  fairly  applicable  to  a  case  of  this  kind.  The  Dicksons  must 
have  known  that  plaintiffs  were  making  expenditures  on  this 
land,  believing  it  to  be  their  own,  and  they  had  no  right  to 
stand  by  for  39  years,  (without  objection  or  protest,)  until 
plaintiffs  had  made  it  valuable,  and  then  turn  round  and 
dispute  the  plaintiff^s  title.  At  least  I  consider  these  proceed- 
ings to  have  formed  one  continued  act  and  system  of  posses- 
sion from  1839  to  1875,  when  defendant's  possession  commenced. 
The  McCullys  cut  hay  on  different  parts  of  the  land  as  fast 
as  it  improved,  but  this  part  of  it  was  not  in  a  condition  to 
yield  sufficient  hay  to  be  profitable  about  1848.  They  were 
in  the  habit  of  selling  the  hay  at  auction  upon  the  land 
annually,  and  we  have  evidence  of  their  cutting  and  selling 
east  of  the  line  claimed  by  defendant,  from  that  time  down  to 
the  time  when  defendant  took  possession,  about  1875,  a 
period  of  about  27  years.  Jacob  Noilles  cut  there  under 
plaintiffs  30  years  before  the  trial.  John  Gould  lived  pear 
the  place  22  or  23  years,  and  cut  there  every  year  except  two  or 
three.  This  must  have  been  at  least  20  years  before  the  suit 
was  commenced.     Andrew  Ripley  cut  there  15  years  before  the 
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trial,  and  several  other  Vitnesses  show  that  the  sale  and 
cutting  of  hay  there  by  plaintiffs  was  continued  until  defend^ 
ant  took  possession  ;  but  this  was  not  done  without  some 
opposition.  James  K.  Noiles,  one  of  defendants  witnesses 
says,  *'  In  1857  Thomas  Dickson  cut  the  gitiss,  but  it  came  wet 
weather  and  he  left  it  on  the  ground  ;  did  not  get  the  hay." 
This  was  when  it  was  of  little  value,  and  it  does  not  appear 
that  the  plaintiffs  knew  of  his  cutting.  Dickson,  it  is  proved, 
several  times  forbade  plaintiffs  and  others  from  cutting.  On 
one  occasion  Jacob  Noi lies  paid  him  25  cents  for  hay  which 
he  had  bought  from  plaintiffs  and  moved.  James  Noille», 
about  1861,  paid  Dickson  $3  for  hay  which  he  had  bought  from 
plaintiffs  for  35  or  $6,  and  which  Dickson  prevented  him  from 
removing  until  he  paid  the  $;).  There  is  no  proof  thai 
Dixon  ever  took  hay  ofi  the  land  or  made  anything  more 
than  these  one  or  two  very  trivial  and  desultory  interferences 
with  those  who  did,  and  the  whole  period  covered  by  them 
extended  only  from  1857  to  1862.  After  1862  I  do  not  find 
that  he  made  any  further  interference,  and  I  do  not  think  these 
interferences  should  be  held  to  interrupt  the  continuity  of 
the  possession  of  plaintiffs  who  were,  during  all  this  period, 
selling  the  hay  and  keeping  up  the  ditches  and  canals  through 
the  property. 

After  bestowing  a  great  amount  of  care  and  labor  on  this 
perplexing  case,  I  am  able  to  say  that,  in  my  opinion,  judg- 
ment should  be  entered  for  the  plaintiff.  On  the  question  of 
title  my  conviction  in  his  favor  is  very  strong,  and  on  the 
questions  of  possession  and  estoppel  my  conviction  is  only  less 
strong  because  the  peculiarity  of  the  circumstances  opens  a 
wide  field  for  diversity  of  opinion. 

Smith,  J. — In  this  action,  without  referring  to  the  docu- 
mentary title  under  which  the  plaintiff  claims,  we  think  there 
is  sufficient  evidence  of  possession  by  him  of  the  locus  where 
the  trespass  was  committed,  to  entitle  bim  to  recover.  We 
think,  therefore,  the  judgment  should  be  for  the  plaintiff. 

Weatherbe,  J.— -On  the  point  as  to  the  effect  to  be  given 
to  the  acts  of  possession,  I  entirely  concur  with  the  judgment 
read.  On  some  points  I  had  doubts,  but  it  is  not  necessary 
to  go  into  them. 
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ATTORNEY-GENERAL  OF  CANADA  v.  FLINT  et  al. 

Before  McDonald,  Smith,  Jamks  and  Weathbrbi,  J  J. 

(Decided  December  18th,  288t.) 

ConttitutioH  of  Courts, -^Juritdietion  given  to   Vice- Admiralty   Cowrts  to  enforce 
penaUiei  for  urdavofui  distillery. — Ultra  yiteB.— Prohibition, 

Ths  legralation  of  the  Dominion  Parliament  (81  Vic.  C.  8,  8.  IM.)  iriving  the  Vioe-Admi- 
rally  Court  jurisdiction  in  cases  for  the  collection  uf  penaltie»  for  illegal  distilling,  isvUra  virer, 
auid  the  Vice  Admiralty  Court,  as  an  Inferior  Court,  may  be  restrained  by  the  Supreme  Court 
by  writ  of  Prohibition. 

Defendants  having  been  cited  to  appear  in  the  Vice- 
Admiralty  Court  at  Halifax,  to  show  cause  why  penalties  due 
for  breach  of  the  Dominion  Inland  Revenue  Act,  Acts  of  1867, 
chapter  8,  should  not  be  prounced  for,  a  rule  was  obtained 
by  defendant's  counsel,  on  affidavit,  calling  upon  the  Judge  of 
the  Vice- Admiralty  Court,  and  the  Attorney-General  of  Canada, 
to  show  cause  before  this  Court  why  a  Writ  of  Prohibition 
should  not  issue,  directed  to  said  Judge  of  said  Court  of  Vice- 
Admimlty,  to  prohibit  the  said  Court  from  further  proceeding 
in  the  plaint  or  action.  The  rule  was  argued  December  22nd, 
1881. 

Ritchie,  Q.  £7.,  in  support  of  the  application,  cites 
Dominion  Acts  1867,  chapter  8,  sections  156-157.  The 
penalties  are  sought  to  be  recovered  under  this  Act.  In 
the  first  place  the  Court  of  Vice-Admiralty  is  an  imperial 
court,  created  by  an  imperial  statute,  and  has  no  jurisdiction 
beyond  that  given  by  the  statute.  The  Dominion  Parliament 
has  no  power  to  give  jurisdiction  to  an  imperial  court, 
Langloia  v.  Valin,  L.  R.  6,  Appeal  Div.,  115.  By  the  British 
North  America  Act,  section  129,  this  Court  is  expressly 
excepted  from  the  control  of  the  Dominion  Legislature.  The 
Court  of  Vice-Admiralty  is  created  by  26  Vic,  chapter  24,  by 
which  all  other  acts  are  repealed.  On  the  same  principle  the 
Dominion  Legislature  might  give  jurisdiction  to  a  court 
martial  to  try  a  man  for  larceny.  The  Court  of  Vice- 
Admiralty  never  had  a  jurisdiction  such  as  that  sought  to  be 
enf 01  ced  here,  3  EL  <k  EL,  236  ;  Forsyth* 8  Constitutional  Law, 
p.  94  ;  Berion*8  Reports,  (New  Brunswick,)  #10.  There  is  a 
distinction  in  the  act,  even  conceding  the  right,  between  a 
proceeding  for  forfeiture  of  goods,  and  a  proceeding  for  the 
recovery  of  pecuniary  penalties  which  must  be  recovered  in  a 
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different  way.  There  was  no  proceeding  to  forfeit  the  goods. 
Penalties  are  to  be  sued  for  before  any  two  justices,  or  a  court 
of  competent  jurisdiction.  The  right  of  a  man  to  trial  by 
jury  in  a  criminal  matter  should  not  be  taken  away  unless  it 
is  clear  that  it  should  be.  There  is  no  appeal  here  except  to 
the  Privy  Council,  which,  to  a  poor  man,  is  virtually  no 
appeal.  Besides  that,  this  is  a  proceeding  by  the  Attorney- 
General  of  Canada,  in  which,  even  if  he  succeeded,  he  might 
recover  no  costs.  I  admit  that  if  the  law  is  clear  this  is  no 
ground.  The  latest  cases  on  the  point  of  jurisdiction  are  L.  i2., 
7,  Exch.,  787  ;  L.  iJ.,  6  Q.  B.,  729. 

Sedgexvicky  Q.  0.,  showed  cause. — ^The  first  point  we  take  is 
that  there  is  no  writ  of  prohibition  from  the  Supreme  Coui-t 
of  Nova  Scotia  to  the  Vice- Admiralty  Court.  The  Vice- 
Admiralty  Court  is  a  branch  of  the  Admiralty  Court  in 
England.  (Weatherbe,  J. — We  have  the  same  jurisdiction 
as  the  Queen's  Bench  in  England  ;  if  the  Queen's  Bench  in 
England  has  jurisdiction  to  issue  a  writ  of  prohibition  to  the 
Admiralty  Court  in  England ;  if  the  Admiralty  Court  came 
within  our  jurisdiction,  we  could  issue  such  a  writ  here.) 
Well,  I  will  not  dwell  on  that  point.  The  next  point  is  that 
this  is  a  proceeding  on  the  part  of  Her  Majesty,  and  Her 
Majesty  can  go  into  any  Court  she  pleases  independent  of  any 
statute.  Chitty  on  Prerogative,  244  ;  Hume's  Customs,  p.  368, 
section  11 ;  also  p.  396.  (Weatherbe,  J. — All  that  is  repealed 
and  part  of  it  re-enacted.)  The  point  is  that  the  action  was 
for  penalties,  which  are  payable  to  the  Queen,  who  has  a  right 
to  go  into  what  Court  she  pleases  to  collect  them  ;  Attorney- 
Genercd  v.  Walker,  25  Grant's  Ch.  Rep.,  233.  That  is  a  case 
under  this  very  statute.  Corporation  of  London  v.  The 
Attorvey-Oe^ieral,  1  House  of  Lords,  460.  The  forms  of  the 
Court  of  Vice-Admiralty  provide,  expressly,  for  the  recovery 
of  penalties  for  violation  of  the  revenue  and  navigation 
laws.  The  precise  form  is  given  for  the  recovery  of  a 
penalty  such  as  this,  p.  141.  I  was  under  the  impression 
that  the  Court  of  Vice-Admiralty  would  have  jurisdiction  by 
virtue  of  the  original  warrants,  but  I  have  looked  carefully 
into  it  and  find  I  cannot  sustain  that  contention.  'I'he  next 
point  is  that  the  Dominion  Act  is  constitutional  and  gives  juris- 
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diction  to  the  Jourt.  There  is  a  presumption  in  favor  of  the 
<5onstitutionallty  of  the  act.  The  only  method  of  determining 
whether  a  colonial  statute,  relating  to  matters  in  the  colony, 
is  constitutional  or  not,  is  whether  or  not  it  is  repugnant  to 
imperial  legislation.  Cites  Imperial  Acts  of  1865,  chap.  63 ; 
Fisher's  Dig.,  title  Colimicd  Law,  It  seems  to  me  there  is  no 
Answer  to  this.  If  the  Dominion  Act  is  not  repugnant  to 
English  Legislation  it  is  valid.  The  Dominion  Parliament 
may  have  power  to  confer  jurisdiction  on  the  Court  of  Vice- 
Admiralty  without  being  able  to  compel  that  Court  to  accept 
the  jurisdiction ;  but,  if  ihe  Court  accepts  the  jurisdiction 
conferred,  and  the  Dominion  Parliament  have  jurisdiction 
over  the  subject  matter,  the  defendant  cannot  set  up  the 
unconstitutionality  of  the  act.  Cites  Valin  v.  Langlois, 
3  Supreme  Court  Reps.,  1 ;  Todd,  385.  The  R  N.  A.  Act  has 
given  absolute  power  to  the  Dominion  Parliament  to  enact  as 
many  laws  as  are  necessary ;  they,  therefore,  sub  modo,  can 
repeal  imperial  acts ;  our  act  is  a  copy  of  3  and  4  William  IV., 
chap.  59,  sec.  64.  Jurisdiction  was  given  to  the  Court  of 
Vice-Admiralty  by  6  George  IV.,  chap.  114,  sec.  64.  A  writ 
of  prohibition  will  not  lie  because  there  is  no  appeal. 

Ritchie,  Q.  C,  in  reply. — The  right  of  the  King  to  go  into 
any  Court  is  restricted  by  the  Statutes  at  Large,  vol.  3,  page 
135  ;  he  must  sue  in  the  ordinary  courts  of  justica  The  Court 
must  have  jurisdiction,  and  this  distinction  is  carried  through 
all  the  cases.  Provision  is  only  made  in  the  Admiralty  Court 
for  proceeding  in  personam  in  two  cases,  and  the  proceeding 
must  be  by  warrant.  There  is  no  proceeding  in  personam  for 
breach  of  the  revenue  laws,  but  the  proceeding  is  in  rem  to 
condemn  the  thing  seised,  Flcut  Book,  20.  The  proceeding  here  is 
not  to  forfeit  the  goods,  but  the  monition  calls  in  the  party  to 
show  cause  why  the  penalties  should  not  be  forfeited.  The 
Imperial  Act  of  1865,in  relation  to  the  constitutionality  of  colo- 
nial legislation,  does  not  refer  to  an  act  like  this,  which,  in  effect, 
alters  the  jurisdiction  of  an  Imperial  Court,  but  to  cases  of 
conflicting  legislation  in  relation  to  the  same  subject.  The 
jurisdiction  of  the  Court  is  altogether  limited  by  the  act 
creating  it,  26,  Vic,  (1863,)  chapter  24.  (Weatherbe, 
J. — Could  not  the  Dominion  Legislature  give  to  the  Collector 
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of  Customs,  for  the  time  being,  power  to  try  Admiralty  cases  ?) 
They  would  have  to  create  a  court.  (Weathbrbe,  J. — Could 
they  give  power  to  the  City  Court  ?)  They  could,  I  thinks 
within  the  jurisdiction  of  the  court.  I  don't  know  that 
they  eould  give  jurisdiction  in  excess  of  that  now  possessed 
by  the  Court.  The  statute  should  be  strictly  construed  in 
favor  of  the  party. 

Sedgevrick,  Q.  C, — The  words  "Act  of  Parliament"  in  the 
Imperial  Act,  giving  jurisdiction  to  the  Court,  will  include 
Acts  of  the  Dominion  Legislature. 

Weatherbe,  J.,  now,  (December  18th,  1882,)  delivered 
judgment  as  follows  : — 

This  was  an  application  to  us  for  a  writ  of  prohibition  to 
stay  a  suit  in  the  Vice- Admiralty  Court  at  Halifax.  This 
Court  was  convened  under  the  statute,  the  then  Equity 
Judge,  Mr.  Justice  Ritchie,  presiding,  for  the  express  purpose 
of  obtaining  the  rule  nisi,  and  the  case,  one  no  doubt  of 
importance,  was  argued  before  ray  brothers,  McDonald  and 
Smith,  and  myself  in  the  second  division.  My  brother, 
McDonald,  previous  to  the  attack  of  illness  which  still  con- 
fines him  to  his  house,  had  considered  the  subject,  and  we 
have  been  enabled  to  confer  with  him  recently,  and  he  has 
expressed  his  concurrence  with  us  in  a  case  to  which  we  have 
given  as  much  attention  as  the  unusual  number  of  cases  before 
the  Court  would  permit.  Proceedings  wore  taken  in  the 
Vice-Admiralty  Court  here  in  ^personam  before  the  Judge 
Ordinary  under  the  Canadian  Act,  cap.  8,  31  Vic,  respecting 
inland  revenue,,  to  collect  a  penalty  for  illicit  distilling.  The 
prindpal  clauses  in  question  are  the  155th,  156th  and  166th, 
which  are  as  follows  .•' — 

Section  155.  Any  duties  of  excise  or  license  duties  or  fees 
payable  under  this  Act  shall  be  recoverable  at  any  time  after 
the  same  ought  to  have  been  accounted  for  and  paid,  ♦  ♦  ♦ 
and  all  such  duties  and  license  fees  shall  be  recoverable  with 
full  costs  of  suit  as  a  debt  due  Her  Majesty,  in  any  Court  of 
competent  civil  jurisdiction^ 

Section  156.  All  penalties  and  forfeitures,  incurred 
under  this  Act,  or  any  other  law  relating  to  excise,  may  be 
prosecuted,  sued  for,  and  recovered  in  the  Superior  Courts  of 
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law  or  Court  of  Vice-Admiralty  having  jurisdiction  in  that 
Province  in  Canada  where  the  cause  of  prosecution  arises,  or 
wherein  the  defendant  is  served  with  process ;  and  if  the 
amount  or  value  of  any  such  penalty  or  forfeiture  does  not 
exceed  five  hundred  dollars  the  same  may  also  be  prasecuted, 
sued  for  and  recovered  in  anj'  County  Court  or  Circuit  Court 
having  jurisdiction  in  the  place  where  the  cause  of  prosecution 
arises  or  where  the  defendant  is  served  with  process. 

Section  166.  Provided  always  that  any  pecuniary  penalty 
or  any  forfeiture  imposed  by  this  Act,  whatever  be  the  amount 
thereof,  may  be  sued  for  and  recovered  with  costs  on  the  oath 
of  any  one  competent  witness  in  any  Court  having  civil 
jurisdiction  to  the  amount  of  such  penalty  or  forfeiture,  by 
Her  Majesty's  Attorney-General,  or  bj'^  any  other  person  or 
officer  thereunto  authorized  by  the  proper  authority. 

The  jurisdiction  of  the  Vice-Admiralty  Court  was  disputed 
and  the  question  was  argued  there,  and  in  the  judgment 
printed  in  the  case  before  us,  the  learned  Judge  claimed  the 
right  to  proceed  with  the  cause.  It  is  is  admitted  this  penalty 
could  be  recovered  in  the  Supreme  Court.  The  learned  Judge 
in  giving  judgment  says  : — "  In  the  first  case  I  was  called  upon 
to  decide  as  ex-officio  Judge  of  Vice- Admiralty,  that  of  the 
City  of  Petersburg,  1  Oldright,  815,  in  1S65, 1  had  occasion  to 
look  into  the  question  of  jurisdiction,  which  has  been  so 
exhaustively  and  learnedly  discussed  by  Judge  Story  in 
DeLovio  v.  Boil,  2  Gallison,  398  to  476.  That  case  depended 
a  good  deal  on  American  legislation,  having  no  effect  here. 
The  commission  to  my  predecessors  at  Halifax  and  to  the 
Judge  at  Quebec  I  also  throw  out  of  the  case,  having  no 
commission  myself,  and  regarding  chiefly  the  Acts  of  Parlia- 
ment. The  practice  and  proceedings  in  this  Court  are  founded 
mainly  on  the  Imperial  Act  of  1832,  the  2nd  Will.  4,  ch.  51, 
and  the  rules  and  regulations  issued  thereunder  by  Her 
Majesty  in  Council.  Among  these,  section  27  relates  to  prose- 
cutions for  breaches  of  Revenue  or  Navigation  Laws,  which 
means,  of  course,  such  laws  as  were  in  force  in  the  several 
colonies  throughout  the  Empire,  are  and  now  in  force  therein. 
This  section  contains  the  following  clause: — 'In  the  case  of  a 
monition  citing  all  persons  in  general,  and  not  describing  any 
person  by  name,  no  penalties  can  be  pronounced  for ;  but,  if 
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the  person  by  whom  the  oflFence  was  committed  should  after- 
wards be  discovered,  a  subsequent  monition  may  be  issued  in 
the  same  suit  against  him  or  them  for  the  recovery  of  the 
penalties/  The  principle  stated  in  this  clause,  as  well  as  in 
the  note  to  our  fee-table,  folio  8,  has  a  direct  bearing  upon 
the  case  in  hand,  and  this  rule,  emanating  from  the  Queen  in 
Council,  by  virtue  of  the  Act  of  Parliament,  has  the  same 
authority  as  if  it  were  in  the  Act  itself.  Much  was  said  at  the 
argument  of  the  power  of  the  Dominion  Legislature  over  this  as 
an  Imperial  Court,  and  no  doubt  if  a  Dominion  Act  were  to 
attempt  to  give  this  Court  a  jurisdiction  analogous  to  that  of 
Admiralty  Courts  in  the  United  States,  and  exceeding  that  of 
the  High  Court  of  Admiralty  in  England,  I  would  have  no 
difficulty  in  holding  that  such  an  Act  was  vltra  vires,  but  it 
is  very  certain  that  no  such  Act  will  ever  pass.  What  we  are 
dealing  with  here  is  the  recovery  of  penalties  by  a  separate 
suit,  after  forfeiture  of  the  goods,  for  breaches  of  the  Inland 
Revenue  Law  of  the  Dominion.  The  15Gth  section  of  the 
Act  provides  that  all  penalties  and  forfeitures  incurred  under 
the  Act  may  be  prosecuted,  sued  for  and  recovered  in  the 
Superior  Courts  of  Law,  or  the  Court  of  Vice-Admiralty  having 
jurisdiction  in  the  Province  where  the  cause  of  prosecution 
arises.  For  the  reasons  I  have  assigned,  I  am  of  opinion  that 
this  Court  has  jurisdiction,  that  the  156th  section  of  the  Act 
is  not  ultra  vires,  and  that  the  objection  now  taken  cannot 
prevail." 

We  were  all  satisfied,  before  granting  the  rule  nisi,  that  the 
Vice-Admiralty  Court  is,  under  the  authorities,  an  inferior 
court,  to  restrain  which  this  Court,  having  like  powers  with 
the  Supreme  Court  of  Westminster  Hall,  by  the  express  words 
of  our  statute,  may  grant  a  writ  of  prohibition,  and  nothing 
has  been  said  to  shake  this  opinion.  Indeed,  the  argument 
turned  mainly  upon  the  interpretation  of  the  Canadian  Act, 
and  the  power  conferred  on  the  Dominion  to  impose  a  duty 
on  a  court  admittedly  not  a  Dominion  Court.  That  the 
Parliament  of  Canada  has  power  to  create  a  Court  for  the 
whole  Dominion  for  the  recovery  of  these  penalties  is  not 
doubted.  PlaintiflTs  counsel  goes  further  and  submits  that 
we  are  concluded  by  authority  of  the  Supreme  Court  of 
Canada  on  this  very  point,  citing  the  case  of  Valin  v.  Langlois, 
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3  Canada  Supreme  Court  Reps.,  page  1 ;  L.E.,  5,  App.  Cases,  115. 
Some  discussion  took  place  as  to  the  effect  of  that  case,  and 
there  can  be  no  doubt  it  is  a  binding  authority  on  us  requiring 
us  to  exercise  jurisdiction  over  all  election  petitions  respecting 
elections  of  members  for  the  House  of  Commons.  That  was 
the  disputed  point  in  the  case  decided  by  the  Supreme  Court 
of  Canada.  There  was  a  petition  for  leave  to  appeal  to  the 
Privy  Council,  and  such  leave  was  refused.  We  were  directed 
to  some  expressions  of  the  learned  Judge?  in  the  Supreme 
Court  of  Canada,  to  the  effect  that  it  is  competent  to  the 
Parliament  of  Canada  to  interfere  with  the  organization  and 
procedure  of  Provincial  Courts  in  certain  cases,  notwithstand- 
ing the  legislation  on  these  subjects  is  assigned  exclusively  to 
Provincial  Legislatures.  The  question  was  whether  the  Parlia- 
ment of  Canada  had.  in  reality,  created  a  new  tribunal,  or 
imposed  duties  on  a  Provincial  Court,  and,  in  dismissing  the 
appeal,  Lord  Selborne,  in  referring  to  the  disputed  language, 
says : — '  Words  could  not  be  more  plain  than  those  to  create 
this  as  a  new  Court  of  record,  and  not  the  old  Court  with 
some  superadded  jurisdiction  to  be  exercised  as  if  it  had  been 
part  of  its  old  jurisdiction."  Beyond  this  I  will  not  say  there 
is  ngt  enough  to  be  gathered  from  the  case  to  conclude  us, 
were  this  Vice- Admiralty  Court  a  Provincial  Court,  on  the 
ground  that  even  where  the  Canadian  Act  only  commits  the 
exercise  of  a  new  jurisdiction  on  a  matter  within  the  exclusive 
power  of  the  Parliament  to  a  Provincial  Court  it  is  competent 
for  Parliament  to  pass  such  an  Act, — to  conclude  us  and  relieve 
us  from  the  difficult  task  imposed  on  the  higher  Courts  of 
reconciling  the  conflicting  words  of  the  statute.  It  is  admitted 
that  where  the  Canadian  Act,  by  its  terms,  says  that  a  duty 
on  distilling,  or  a  license  fee,  or  a  penalty  shall  be  a  debt, 
recoverable  as  such,  that  it  may  then  be  recovered  in  any 
Provincial  Court  like  any  other  debt,  because  the  Dominion 
has  power  to  make  that  thing  a  debt,  and  the  Provincial 
Court  has  jurisdiction  overall  debts.  It  is  denied,  however, 
that  the  Provincial  Court  could  be  Affected  by  the  Canadian 
Act  to  make  this  debt  collectable  by  one  procedure,  while 
other  debts  created  by  our  own  or  foreign  lawj^are  collectable 
by  a  different  procedure  in  the  same  Court,  unless  the  words 
imported  the  erection  of  a  new  tribunal.     And  it  was  suggested 
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that  it  had  escaped  observation  that  the  B.  N.  A.  Act  does  not 
say  that  new  jurisdiction  shall  not  be  imposed  ;  that  it  is  only 
the  or<yani2ation,  maintenance,  and  procedure  that  are  assigned 
exclusively  to  the  Province  in  Provincial  Courts.  The  Pro- 
vincial Court,  no  one  ever  doubted,  must  undertake  the  duty 
of  adjudicating  upon  any  debt,  even  that  contracted  in  a 
foreign  country  and  imposed  under  foreign  laws.  Has  the 
Dominion  power  to  require  any  Provincial  Court  to  deal  with 
any  specified  debt  ?  Is  it  competent  to  say,  for  instance,  that 
our  Probate  Court  shall  try  all  questions  of  promissory  notes 
and  all  disputes  relating  to  ships  unless  by  the  words  used  an 
intention  is  manifest  to  set  up  a  new  tribunal,  that  is, 
to  make  the  Provincial  Court  a  new  Court,  (as  Lord  Selborne 
interprets  the  language  of  Parliament  in  relation  to  elections,) 
to  adjudicate  upon  questions  of  negotiable  paper  or  shipping  ? 
Cannot  every  word  of  the  B.  N.  A.  Act  be  reconciled  by 
giving  any  Provincial  Court,  with  its  own  machinery, 
authority  to  administer  a  remedy  for  everything  coming  within 
matters  not  exclusivelj*  assigned  to  the  Provinces,  declared  by 
the  Canadian  Parliament  to  be  a  wrong,  in  the  legal  sense  of 
these  words  "remedy"  and  "wrong,"  in  just  the  same  way 
that  the  Provincial  Court  now  supplies  the  remed)'  ?  Oif  the 
one  hand  we  were  told  that  all  this  has  been  settled,  and  on 
the  other  that  most  of  the  questions  suggested  remain  undis- 
posed of.  We  are  cautioned  in  the  Citizens*  Fnsuravce  Com- 
pany  y.  Parsons,  by  the  judgment  of  the  Privy  Council,  to 
decide  in  each  case  of  dispute  as  to  the  distribution  of  powers, 
only  what  is  before  us,  only  what  is  necessary  in  the  particular 
question  in  hand,  without  attempting  unnecessary  interpre- 
tation, a  wholesome  rule,  I  should  say,  for  courts  to  adopt  in 
all  cases.  We  are  not  much  assisted,  perhaps,  by  the  discus- 
sions and  decisions  involving  the  distribution  of  powei-s, 
because  there  does  not  seem  to  be  any  language  in  the 
B.  N.  A.  Act  assigning  power  to  the  Province  which  renders 
the  disputed  enactment  ultra  vires  as  affecting  that  distribu- 
tion. This  appears  to  be  an  entirely  different  question.  I 
suppose  if  the  Province  were  to  assign  the  recovery  of  a 
penalty  for  breach  of  one  of  its  own  laws,  on  a  subject  within 
its  exclusive  power,  to  the  Vice- Admiralty  Court  that  would 
be  the  same  question  that  is  now  before  us.     At  any  rate,  if  the 
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Province,  previous  to  Confederation,  had  assigned  such  duty 
it  would  be  so.  Could  the  old  Provinces  impose  a  duty  on 
the  Imperial  Court  ?     Could  Australia  do  so  ? 

One  view  may  be  taken  of  section  156  in  which,  though 
the  Vice-Admiralty  Court  cannot  act,  yet  it  could  hardly  be 
said  that  the  clause  in  question  is  ultra  vires.  May  it  not  be 
that  the.  Dominion  Parliament  intended  to  give  permission,  so 
far  as  Parliament  could,  to  the  Imperial  Court — this  Vice- 
Admiralty  Court — to  exercise  jurisdiction,  leaving  it  to  the 
Imperial  Parliament,  which  created  the  Court,  to  confer  the 
jurisdiction  ?  I  suppose  no  one  will  doubt  that,  by  amendment 
of  the  Imperial  Act  permitting  the  Vice-Admiralty  Court  to 
exercise  the  disputed  jurisdiction,  it  could  then  be  exercised 
in  this  very  case  by  virtue  of  both  Acts.  However  that  may 
be,  we  havo  now  to  say  whether  this  Vice-Ailrairalty  Court, 
organized  and  clothed  with  peculiar  power  and  procedure 
by  an  Imperial  Act,  can  be  set  in  motion  with  new  powers 
and  a  different  procedure  by  a  Colonial  Act  passed  by  the 
Canadian  Parliament.  The  Legislature  of  the  United  States 
has  made  certain  debts,  promissory  notes,  recoverable  in  the 
Admiralty  Court  of  that  county,  and  the  learned  Judge  of  the 
Vice- Admiralty  Court  in  his  decision  claiming  the  disputed 
jurisdiction,  seems  to  admit  that  it  would  have  been  vMra 
vires  for  the  Dominion  to  have  required  this  Vice- Admiralty 
to  have  adjudicated  upon  such  matters  because  that  exceeded 
the  jurisdiction  of  the  High  Court  of  Admiralty  in  England. 
The  jurisdiction  of  this  Vice-Admiralty  Court  was  derived 
from  the  English  statute. 

With  the  greatest  deference  to  tho  learned  Judge,  Sir 
William  YocJNO,  we  think  that  the  admission  in  his  judgment 
respecting  the  want  of  power  in  the  Canadian  Parliament  to 
require  collection  of  promissory  notes  in  the  Vice-Admiralty 
Court  at  Halifax,  if  good  law,  is  fatal,  and  that  this  jurisdic- 
tion now  claimed,  if  allowed,  must  be  allowed  upon  the  main 
ground  taken  by  Mr.  Sedgewick,  that  the  Canadian  Parlia* 
ment  had  the  right  to  empower  the  Court  below  to  deal  with 
the  penalties  in  question — not  on  account  of  any  power  it 
derived  by  virtue  of  its  being  an  Imperial  Court,  and  thereby 
having  jurisdiction  already  over  the  geneml  subject  of  internal 
revenue,  (which  cap.  24,  2G  Vic,  of  the  English  Acts  does  not 
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show),  but  on  the  broad  ground  that  the  Parliament  of  the 
Dominion  is  not  to  be  limited  in  organizing,  adopting,  or 
selecting  its  tribunal  or  procedure  for  the  trial  of  any  matter 
over  which  it  has  exclusive  right  to  legislate,  that  its  power 
is  not  even  to  be  confined  to  creating  new  courts  or  clothing 
established  provincial  tribunals  with  any  authority  it  sees  fit, 
but,  that  it  may  require  any  Imperial  Court  having  jurisdic- 
tion of  any  kind  in  this  country — and  even  in  one  Province 
of  the  Dominion — to  exercise  jurisdiction  of  another  kind 
altogether,  and  adopt  a  new  procedure,  and  hear  evidence 
which  in  no  other  case  would  be  heard,  and  even  to  impose  a 
duty  on  the  war  and  naval  authorities  on  this  station  requiring, 
for  instance,  the  Courts — Courts  Martial — which  have  been 
erected  by  the  Imperial  power  for  particular  purposes,  to  try 
offences  against  regulations  of  the  service,  to  try  questions  of 
Canadian  militia,  revenue  or  shipping.  I  distinctly  submitted 
a  suggestion  of  this  to  counsel  at  the  argument,  and  we  did 
not  understand,  and  cannot  now  understand  that  it  can  be 
denied  to  be  the  necessary  result  of  the  argument  presented 
to  us.  Mr.  Ritchie  took  the  ground  that  the  defendant, 
belonging  to  this  Province,  had  the  right  to  be  tried  for  this 
•penalty  by  the  Court  of  the  Province,  the  foi'um  doTnicUii, 
I  suppose  in  the  ordinary  way  and  by  a  jury,  and  that  the 
present  proceeding  is  an  invasion  of  his  civil  rights  and  a 
violation,  as  I  understand  his  contention,  of  clause  13  of 
section  92  of  the  B,  N.  A.  Act.  Before  the  passing  of  the 
B.  N.  A.  Act  no  penalty  could  be  recovered  for  a  violation  of 
a  revenue  law,  or  indeed  for  any  penalty,  except  by  a  trial  by 
jury.  I  suppose  the  Province  Iiad  then,  and  has  now,  the 
right  to  deprive  a  citizen  of  trial  by  jury,  but  the  argument 
is  that  it  would  be  an  invasion  of  the  right  for  the  Dominion 
Parliament  to  interfere  in  this  way.  Admitting  the  power  of 
the  Dominion  to  use  the  Vice-Admiralty  Court  and  adopt 
procedure,  it  follows  that  the  trial  may  be  in  any  form 
specified.  And  as  for  the  case  of  a  Dominion  Court  established 
for  Dominion  purposes,  no  doubt  an  inhabitant  of  any  Pro- 
vince may  be  tried  without  a  jury  if  the  Parliament  ordains  it 
Another  point  was  taken.  In  this  case,  before  the  Vice- 
Admiralty  Court,  the  proceeding  is  in  personam  and  not  in 
rem,  and  proceedings  in  personam  do  not  seem  to  have  been 
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contemplated  by  the  procedure  in  the  Vice-Admiralty  Court, 
and  even  if  section  166  be  ultra  vires  the  jurisdiction  in  this 
view  intended  to  be  conferred,  it  was  contended,  was  only  in 
relation  to  the  forfeiture  involving  proceedings  in  rem  and 
not  to  the  penalties  which  were  to  be  collected  by  the  other 
tribunals  provided  in  the  clause.  Upon  the  whole  case  we 
have  to  say  that  if  the  words  purporting  to  confer  jurisdiction 
on  the  Vice- Admiralty  Court  can  be  construed  to  relate  to 
penalties  as  well  as  forfeitures,  then  looking  at  the  Act 
respecting  Inland  Revenue,  and  the  authority  under  which 
the  Parliament  of  Canada  exists  and  acts,  we  cannot  come  to 
the  conclusion  that  the  Imperial  Legislature  ever  contemplated 
in  clothing  that  Parliament  with  power  to  make  laws  for  the 
Government  of  Canada,  that  it  should  pass  an  act  conferring 
a  new  jurisdiction  upon  the  British  Vice- Admiralty  Court  and 
require  that  Court,  without  further  Imperial  Legislation,  to 
adjudicate  upon  such  a  matter  as  this  collection  of  penalty, 
and  under  the  forms  and  by  the  evidence  prescribed,  and,  we 
think,  the  rule  must  be  made  absolute. 

Smith,  J.,  concurred. 

James,  J.,  also  concurred,  though  with  some  little  doubt 
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ABANDONMENT. 

Ste  CoMSTBVcnvx  Total  Loss. 

ABSCONDING  DEBTOR. 

See  ATTAOBMVit. 

ADVERTISING  CONTRACT. 

Plaintiff  declared  on  a  contract  to  publish  an  advertisement  for 
4ef6ndant  for  a  year,  to  occujpy  a  stipulated  space,  for  $200  per 
annum,  defendant  to  have  the  privilege  of  changing  the  advertisement. 
Previous  to  the  expiration  of  the  year  defendant  ordered  the  adver- 
tisement to  be  discontinued.  No  further  advertisement  was  published 
for  defendant,  and  the  spacs  was  filled  with  other  matter. 

Heldf  that  plaintiff  was  entitled  to  recover  for  the  whole  year, 
Including  the  period  daring  which  no  advertisement  was  published. 
Afmand  v.  Breiman 32 

AFFroAVIT  FOR  ATTACHMENT. 

See  Pbaoiicb— Attachment. 

AGENCY. 

1.  Plaintiff  brought  an  action  against  defendant  for  .the  price  of  a 
horse,  and  the  declaration  contained  also  the  common  counts.  It 
appeared  that  the  horse  had  been  sold,  not  to  defendant,  but  to  a 
third  party,  from  whom  defendant  received  |65,  to  be  paid  to  the 
plaintiff.  He  paid  only  $52,  used  the  balance  of  $13  for  his  own 
purposes,  and  told  plaintiff  he  would  give  him  the  balance.  He 
afterwards  claimed  a  set-off  against  plaintiff,  of  which  there  was  no ' 
plea. 

Heldy  that  in  the  absence  of  a  plea  to  the  jurisdiction,  as  required 
by  the  County  Court  Act,  plaintiff  was  entitled  to  recover  the  $13 
under  the  money  counts,  ana  that  the  judgment  for  defendant  should 
be  reversed.     McDonald,  J.,  dissenting. 
Sharp  V.  Maxner 106 

2.  The  defendants,  an  insurance  company,  gave  a  power  of  attorney 
to  their  agent,  whereby  they  constituted  him  their  true  and  lawful 
attorney,  to  act  as  the  agent  and  receiver  of  said  company,  and  for 
that  purpose  to  effect  insurances  on  behalf  of  the  company,  and  the 
power  01  attorney  conferred  other  powers  necessary  to  the  ordinary 
working  of  such  a  company.  The  ^gent  deposited  with  the 
plaintiff,  a  banker  and  broker,  and  bought  exchange,  kc. ,  the  account 
being  kept  in  the  name  of  the  company,  and,  in  the  course  of  the 
transactions,  he  became  indebted  to  the  plaintiff  in  the  sum  of  $314. 18, 
for  which  action  was  brought. 

Ileldj  that  defendants  were  not  liable,  the  transactions  being 
outside  of  their  ordinary  business. 
iicDmuM  v.  Royal  Ifuuraaice  Company ^ 42^ 
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ALLOWANCE  OF  WRIT  OF  ATTACHMENT. 

See  PkAcncE— Attachment. 

APPEAL,  ACTION  FOR  REFUSING. 

Plahrtiff  brought  an  action  a^nst  a  magistrate  for  malicioiialy 
refusing  an  appeal ;  but  on  his  direct  examination  stated  merely  that 
he  had  demanded  an  appeal,  and  that  nothing  further  was  said. 
Defendant  swore  that  he  did  not  hear  the  appeal  demanded.  Plaintiff's 
attorney  swore  that  in  the  defendant's  presence  he  had  asked  plaintiff 
if  he  had  not  offered  to  make  the  affidavit  and  demanded  an  appeal^ 
to  which  plaintiff  had  replied  that  he  had  done  so.  The  jury,  in 
answer  to  the  question  whether  the  justice  had  been  require  to 
prepare  an  affidavit,  said  "  yes,"  and  in  answer  to  the  question 
whether  the  justice  had  acted  with  malice,  replied  "  apparently  ;"^ 
and  they  found  a  verdict  for  plaintiff. 

A  rule  being  granted,  the  verdict  was  set  aside. 
MeKenzU  v.  McKay 122 


AGAINST  ASSESSMENT. 

See  AssissMEKT. 

FROM  COMMISSIONER  OF  MINES. 


One  of  several  applicants  for  a  mining  area  produced  evidence  at 
the  hearing  before  tne  Commissioner  of  Mines  to  prove  that  he  was 
the  first  applicant.  In  the  course  of  the  investigation  a  witness 
against  the  appellant  was  examined,  and  while  he  was  being  cross- 
examined  on  a  subject  of  importance  to  the  inquiry,  his  crocs- 
examination  was  stopped  by  the  Commissioner. 

ffeldf  that  this  was  sufficient  ground  on  which  to  sustain  the 
appeal,  and  that  the  appellant  was  a  party  aggrieved  ;  the  caae 
differing  from  the  case  In  Be  Spelman,  in  that  there  the  applications 
were  simultaneous. 
In  Re  Appeal  Stephen  Sweet 397 


FROM  COUNTY  COURT. 

See  Practice— Appeal  from  County  Court. 

FROM   MUNICIPAL   COUNCIL. 

See  AsssssMBNT  of  SHiPpnro. 

IN   INSOLVENT  DEBTOR'S   CASE. 

See  Praotics — ^Appeal  from  Commissioners. 

UNDER  INSOLVENT  ACT  OF   1875. 

See  Insqlysnt  Act  of  1875. 

ARBITRATION. 

Defendant  appealed  from  an  order  referring  a  cause  to  arbitration 
at  the  instance  of  plaintiff,  on  the  ground  that  there  was  a  plea  of 
negligence  in  the  conduct  of  the  services  for  which  the  action  was 
brought;  but  it  wa&not  shown  that  the  defence  would  really  be 
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rMBed.    It  was  alno  argued  that  the  Judge  had  no  jurisdiction  to 
refer  the  cause  to  arbitration  after  a  demand  Awle  for  trial  by  jury, 
but  this  ground  was  not  taken  in  the  rule  for  appeal. 
The  appeal  was  dismissed. 

EcUon  V.  Eoue 274 

See  also  Award. 

ASSESSMENT,  appeal  from. 

Rule  to  quash  an  assessment  of  defendant's  property  discharged 
with  costs  where  defendant  appealed  against  Lis  assessment  and 
showed  that  it  was  excessive  relatively  to  certain  others  named. 
The  proper  remedy  in  such  a  case,  under  the  by-laws  of  the  Town  of 
Windsor,  is  to  appeal  against  the  other  assessments  as  too  low. 
Wiggins  v.  Town  of  Windsor 256 


OF  BANKS. 

See  Banks,  Taxation  of. 

OF   SHIPPING. 


1.  By  the  Revised  Statutes,  (4th  Series,  1874,)  an  ai>peal  from  an 
assessment  was  given  to  the  Court  of  Sessions.  In  1876  it  was  enacted 
that  any  party  aggrieved  by  the  decision  of  the  Sessions  could  appeal 
to  the  -County  or  Supreme  Court.  In  1879  the  powers  and  authori- 
ties of  the  Sessions  were  "given  to  the  Municipal  Councils." 

Heldf  that  the  power  given  to  the  Council  to  near  appeals  from  the 
assessment  imder  this  statute  was  subject  to  the  condition  that  an 
appeal  should  lie  to  the  County  Court  in  the  same  manner  as  formerly 
from  a  decision  of  the  Sessions. 

The  appellant  appealed  to  the  County  Court  against  an  assessment 
of  $5,000  on  *' ships  in  other  districts,"  which  had  been  built  but 
were  not  registered  in  the  county  in  which  they  were  assessed,  and 
the  County  Court  Judge,  on  the  authority  of  Kenny  v.  CUy  of 
ffcUifaXf  decided  that  they  were  not  Liable,  but  as  it  was  shown  on 
the  trial  of  the  appeal  that  the  appellant  had  a  ship  on  the  stocks, 
partially  built,  he  amended  the  assessment  to  cover  half  the  value  of 
the  saia  ship. 

Heldf  that  the  Judge  was  correct  in  his  judgment  as  to  the  non- 
liability for  shipping  out  of  the  coun^,  and  that  he  could  not,  on  the 
trial  of  that  appeal,  consider  a  dififerent  item  of  assessment,  not 
submitted  to  the  Court  at  all,  as  to  the  ship  on  the  stocks,  and  the 
appeal  must,  therefore,  be  allowed. 
In  Re  AssessTnent  of  James  Crowe 301 

2.  Held,  that  a  vessel  registered  in  the  port  of  Halifax  and  owned  by 
a  trader  resident  at  Isaac's  Harbor,  which  was  not  at  the  time  of  the 
assessment  in  the  district  of  Isaac's  Harbor  or  the  County  of  Guys- 
boro',  was  not  assessable  in  the  district  of  Isaac's  Harbor  for  County 
rates. 

James,  J.,  dissenting. 
In  Re  Effie  Sweet 380 

ASSIGNMENT  for  the  benefit  of  creditors. 

See  Cloud  on  Title. 

ASSOCIATED  COUNSEL,  right  of  to  be  heard. 

iS'ee  PBAcncx-^Counsel. 
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ATTACHING  CREDITOR,  liability  or   for  assignee's 

COSTS. 

See  Insolvent  Act  of  1875. 

ATTACHMENT. 

Plaintiff,  as  assignee  of  J.   S.   McD.,  to  whom  defendant  was 
indebted,  attached  certain  goods  of  the  debtor.     Chattel 


sought  to  set  aside  plaintiff's  attachment  on  the  ground  that  the  debt 
was  not  '*  justly  due"  and  ** payable"  to  plaintiff,  as  there  had 
been  no  notice  given  by  plaintiff  under  R.  S.,  cap.  94,  sec  357. 

Heldf  that  notice  was  not  necessary  in  order  to  enable  plamtiff  to 
attach. 
Parsons  v.  Maclean ,....« 405 


OF  POLICY  OF  INSURANCE. 

See  Gabnishee  Obdbb. 

AWARD. 

Plaintifis  brought  action  on  a  policy  of  Marine  Insurance,  which 
contained  a  clause  providing  that  m  case  of  dispute  the  claim  should 
be  submitted  to  arbitrators.  Defendants  contended  that  the  plain- 
tifib  had  no  insurable  interest,  and  the  dispute  was,  according  to  the 
terms  of  the  policy,  submitted  to  arbitrators,  who  made  an  award  in 
favor  of  the  plaintiffs. 

Held,  that  the  Court  could  not  go  behind  the  award  to  ascertain 
whether  plainti£b  had  an  insurable  interest. 

Troop  et  al,  v.  Anchor  Marine  Insurance  Company 234 

See  also  Estoppel  bt  Submission  and  Award. 

BAIL,  OBJECTION   TO  TAKEN  AT  ARGUMENT  TOO  LATE. 
See  P&Acncx— Bail,  ko. 

BAIL-BOND,  SUIT  on. 

See  Pbaotige — ^Appeal  from  County  Court,  6. 

BANKS,  TAXATION  OF. 

The  Local  Legislature  has  authoritv  to  enact  a  law  imposing  a  tax 
on  the  Dominion  notes  held  by  a  bank  as  portion  of  its  cash  reserve, 
under  the  Dominion  Act  relating  to  "JBanks  and  Bankinc,"  (34 
Vic,  c.  6,  s.  14,)  and  under  the  by-laws  of  the  Toi^n  of  Windsor 
such  property  was  held  to  be  properly  included  by  the  assessors  in 
their  valuation. 
Toion  of  Windsor  v.  Commercial  Bank  qf  Windsor   42Q 

BETTING  AGENT. 

An  action  was  brought  to  recover  $100  placed  by  plaintiff  in  the 
hands  of  the  defendant  for  the  purpose  of  betting  on  a  boat  race. 
The  bet  was  made  in  the  plaintin^s  name,  but  the  money  was 
contributed  by  several  parties  in  small  sums,  and,  although  no 
arrangement  wot  made,  plaintiff  stated  in  his  evidence  that  the 
several  parties  were  interested  to  their  respective  amounts,  and  if 
he  had  won  they  would  have  expected  their  money  and  he  would 
have  been  obliged  to  pay  them.  Plaintiff  counteimanded  the  bet 
before  the  defendant  parted  with  the  money,  and  there  was  no  clear 
evidence  to  shew  that  defendant,  as  betting  agent  for  plaintiff,  had 
become  bound  before  the  bet  was  so  countermanded. 


Digitized  by  VjOOQIC 


INDEX.  V 

ffddy  that  the  contributors  could  not  sue  jointly,  but  that  plaintiff 
was  er  titled  to  recover  back,  not  the  whole  amount,  but  only  his 
o>vn  share  of  the  money  deposited,  for  which  judgment  must  be 
entered  in  the  Court  below. 
R088  V.  Harrington 325 

BILL  OF  EXCHANGE. 

Plaintifis,  as  indorsees,  sued  defendant  as  drawer  of  a  foreign  bill, 
alleginff  that  the  bill  was  duly  presented  for  acceptance  and  dis 
honored  and  defendant  had  not  any  effects  in  the  hands  of  the 
drawees  nor  any  reasonable  ground  for  expecting  that  he  would 
have  or  that  the  bill  would  M  honored,  and  that  defendant  had 
sustained  no  damage  by  reason  of  having  no  notice  of  the  non- 
acceptance.  Defendant  demurred,  on  the  ground  that  plaintiff  was 
bound  to  give  notice  to  defendant  of  non-acceptance,  or  hold  tiie 
bill  till  due  and  again  present  it  for  payment  before  sueing,  and  to 
allege  accordingly.     Demurrer  overmled. 

Stayiier  et  aL  v^  ffowaU 26 

See  aUo  Noncx  of  Dishonor. 

BOND  FOR  SALE  OP  LAND. 

Defendant  entered  into  a  bond  to  plaintiff  under  seal  in  whioh  it 
was  recited  that  plaintiff  had  agreed  to  purchase  from  defendant  a 
tract  of  land  foi  $1200,  with  interest  as  follows,  one  year's  interest 
to  be  paid  in  one  year  from  date  of  bond,  one  year's  interest  in  two 
years,  and  one  year's  interest,  together  with  principal,  in  three 
years.  It  was  further  specified  that  if  default  should  be  made  in 
the  payment  of  the  principal  or  interest  as  agreed  upon,  plaintiff 
ahould  become  a  tenant  to  defendant  at  an  annual  rent  of  ^2,  and  . 
that  all  payments  made  by  plaintiff,  or  upon  certain  specified  notes 
of  hand  endorsed  by  way  of  security  for  tne  purchase  money,  should 
be  applied  to  the  inteiest  or  rent,  as  the  case  might  be.  Another 
part  of  the  agreement  stated  that  whatever  sums  were  applied,  a* 
aforesaid,  the  remainder  should  be  applied  to  reducing  the  principal 
sum ;  and  further,  that  in  the  event  of  plaintiff  failing  to  pav  aa 
aforesaid  and  surrendering  up  the  premises  at  the  end  of  the  three 
years,  all  payments  made  in  that  case  being  applied  towards  rent  at 
the  rate  aforesaid,  the  said  note  and  the  said  endorsed  note  shall  be 
given  up  by  the  said  defendant,  &c 

Ileldy  that  plaintiff  was  entitled  to  recover  the  amount  that  he 
had  paid  defendant  over  and  above  the  amount  appropriated  towards 
the  rent  for  the  period  for  which  he  occupied. 
Hdmea  y.  Daviwa    61 

BUILDING  CONTRACT,  bond  for  performance  of. 

In  an  action  p  gainst  the  principal  and  suretieB  on  a  bond  to  the 
plaintiff  for  the  payment  of  the  cost  of  a  house  which  the  plaintiff 
was  to  build  for  the  principal,  it  appeared  that  the  work  was  not 
done  in  strict  pursuance  of  the  agreement  and  specifications.  The 
plans  referred  to  in  the  contiact,  and  which  were  part  of  it,  were 
not  put  in  evidence.  The  person  employed  by  the  inspector  named 
in  the  contract,  who  was  to  superintend  the  work,  was  superseded 
by  another  by  plaintiff  without  the  consent  of  the  defendants. 

Beldy  that  plaintiff  oould  only  recover  on  a  amantum  merwU,  and 
that,  as  there  was  not  sufficient  evidence  to  enable  the  jury  to  deter- 
mine how  far  the  contract  had  been  departed  frmn,  and  as  the 
aureties  could  not  be  bound  by  the  appointment  of  the  new  inspector, 
the  yerdict  for  plaintiff  must  be  set  aside. 
Feleh  y.  Ritchie  etal 407 
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CERTIORARI. 

See  pRAcncJB— Certiorari. 

CHAMBERS,  power  of  judge  at. 

See  Practioe— Rule  Returnable  on  Circuit. 

CHOSE  IN  ACTION,  attachment  of  without  notice. 

See  Attachment. 

CITY  COURTS,  jurisdiction  of. 

An  action  was  brought  a^dnst  the  defendant,  in  the  Police  Court, 
at  the  suit  of  the  City  of  Halifax,  for  an  alleged  violation  of  a  city 
ordinance  in  keeping  a  marine  and  junk  store  without  license  therefor, 
and,  after  trial,  the  defendant  was  oonyicted  of  keeping  a  rag  and 
junk  $hop  without  license. 

Jffeldy  per  Wbathbbbe  and  Riobt,  JJ.,  that  the  conviction  waa 
bad  in  that  the.offenoe  for  which  the  defendant  was  convicted  was 
different  from  that  charged  in  the  summons. 

Per  Riobt,  J.,  that  the  criminal  side  of  the  City  Court  had 
jurisdiction  over   the  subject  matter,  and  could  afford  complete 
redress,  and  that  the  prosecution  was  wrongly  instituted  in  the 
Police  Court  at  the  suit  of  the  City. 
CUy  of  Halifax  v.  OVonnar 190 

CITY  TAXES,  LIEN  FOR. 

See  iNSOLVxirT  Act  of  1875,  6. 

CLAIM  AGAINST  INSOLVENT  ESTATE,  FILING  SECOND. 
See  Insolvxnt  Act  of  1875,  5. 

CLOUD  ON  TITLE. 

Rogers  k  Co.,  on  the  10th  of  May,  assigned  all  their  individual  and 
partnership  property,  both  real  and  personal,  to  a  trustee,  for  the 
ceneral  benefit  of  their  creditors,  ana  executed  at  the  same  time  a 
deed  in  trust  to  him  of  their  lands,  which  was  recorded  the  12th  of 
Mav.  Defendants  entered  a  judgment  against  Rogers  &  Co.  on  the 
15th  of  May,  which  was  recorded  the  next  day.  On  the  17th  of  May 
a  writ  of  attachment  was  issued  against  Rogers  &  Co.,  under  tne 
Insciwnt  Act  qf  1875,  and  in  June  cr^itors*  assu;nees  were  appointed, 
to  whom  the  trustee  subsequently  conveyed  the  lands,  which  were 
afterwards  sold  to  certain  of  the  plaintiffs,  in  trust  to  secure  the 
purchase  money  to  the  creditors'  assignees.  Defendants  proceeded 
to  advertise  and  sell  the  land  under  execution,  and  plaintifEs  sought 
to  restrain  tiiem  by  injuBction. 

Held,  that,  as  between  the  parties  to  it,  the  deed  from  Roffers  & 
Co.  to  the  trustee  was  valid,  and  that  it  was  open  to*the  creditors* 
assignees,  if  they  considered  it  for  the  benefit  m  the  estate,  to  have 
the  property  conveyed  to  them  by  the  trustee ;  that  the  judgment 
creditor  never  obtained  any  lien  on  the  property  under  his  judgment ; 
but  that,  although  the  Court  would  restrain  a  judgment  creditor 
from  selling  property,  even  und^  a  judgment  that  would  convey  no 
title  to  the  purchaser,  and  where  the  creditor  only  proposed  to  sell 
the  right,  title  and  interest  of  the  judgment  debtor,  yet  it  was 
incumbent  on  the  plaintifib  to  show  that  the  cloud  on  their  title  was 
caused  by  what  was  apparently  a  good  title,  though  in  fact  defective, 
and  that  in  the  present  case  defendants  had  not  an  apparently  good 
title,  as  the  first  deed  from  Rogers  k  Co.  appeared  to  convey  the 
title. 
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Weatherbx,  J.,  concurring,  limited  his  opinion  with  reference  to 
the  effect  of  the  deed  from  Rogers  k  Co.  to  the  trustee,  to  the  case  of 
a  naked  conveyance  by  the  insolvent  for  the  benefit  of  creditors. 
Johna  et  al,  v.  Barbour  etai. 43 

COMMISSIONER  OF  MINES,  appeal  from. 

See  Appeal  fbom  Gommissionxb  of  Mines. 

COMPANY,  NOTE  GIVEN   BY. 

In  an  action  brousht  by  indorsees  on  a  promissory  note  signed  by 
defendants  as  Presiaent  and  Secretarv  of  a  company,  the  «iudge  of 
the  County  Court  found  that  at  the  date  of  the  note  the  compcmy 
was  not  incorporated,  and  rejected  evidence  offeted  by  plaintiff  to 
show  that  at  the  time  of  negotiating  the  note  the  company  was 
incorporated. 

The  judgment  for  plaintiff  was  appealed    from  and  the  appeal 
dismissed. 
Jardvne  et  cU.  v.  EotoUy  et  cU 244 

COMPOSITION,  UNDER  INSOLVENT  ACT  OF   1875. 
See  iNSOLYSirr  Act  of  1875,  6. 

CONDITION,  WAIVER  OF. 

5ee  Insurance,  Firb. 

CONSTRUCTIVE  TOTAL  LOSS. 

A  vessel  was  stranded  at  the  mouth  of  Shelbume  harbor,  which 
she  was  seeking  to  enter  under  stress  of  weather,  being  on  a  voyage 
from  Sydnev,  C.  B.,  to  Boston.  The  harbor  was  frozen  for  four 
miles  from  the  town,  and  the  hull,  rigging  and  hawsers  were  encimi- 
bered  with  ice.  Her  steering  apparatus  parting,  she  struck  on  the 
rocks  and  became  stranded  early  in  the  morning  of  Saturday,  at 
nearlv  high  water.  Notice  of  abandonment  was  given  in  Halifax 
on  behalf  of  the  owners  on  the  evening  of  the  following  Mondav,  to 
which  the  underwriters  replied  declininfl;  to  accept  it  without 
further  jparticulars,  and  the  vessel  was  sold  on  Tuesday,  after  the 
master  bad  communicated  with  the  owners.  Evidence  was  given 
that  the  tide  did  not  suit  on  Saturday  to  make  any  effectual  attempt 
to  float  the  vessel,  and  that  the  drift  ice  prevented  getting  out  more 
than  one  anchor ;  and  there  was  evidence  that  all  that  was  useful 
had  been  done  on  that  day,  that  on  Saturday  night  she  filled  with 
water,  and  that  on  Sunday,  a  gale  coming  on,  she  was  bilged.  On 
Monday  a  winter  gale  was  blowing  with  heavy  sea  breaking  over 
the  vessel,  so  that  the  crew  could  not  survive  on  board.  The  vessel 
was  grinding  on  the  bottom  and  was  in  danger  of  going  to  pieces, 
so  that  experienced  people  thought  she  was  in  a  hopeless  condition. 
Afterwards,  by  the  aia  of  a  favorable  tide,  and  By  a  vessel,  not 
available  when  the  notice  of  abandonment  was  given,  she  was  got 
off  and  repaired.  The  Judge  who  tried  the  cause  without  a  jury, 
found  for  plaintiff,  and  the  Court  refused  to  set  the  verdict  aside. 
CorbeU  v.  Providence  Washington  Insurance  Company 109 

CONTEMPLATION  OF  INSOLVENCY. 
See  Insolvent  Act  or  1875,  2. 


Digitized  by  VjOOQIC  


Vlll  INDEX. 

CONVICTION   FOR  OFFENCE  DIFFERING  FROM  INFORMATION. 

An  action  was  brought  affainst  the  defendant,  in  the  Police  Coari> 
at  the  suit  of  the  City  of  Halifax,  for  an  alleged  violation  of  a  city 
ordinance  in  keeping  a  marine  and  Junk  store  without  license  therefor, 
and,  after  trial,  the  defendant  was  convicted  of  keeping  a  rmg  and 
junk  shop  without  license. 

Jleldy  per  Wsathkiuib  and  BiGBY,  JJ.,  that  the  conviction  was 
bad  in  that  the  offence  for  which  the  defendant  waa  convicted  was 
different  from  that  charged  in  the  summons. 

Per  RiOBY,  J.,  that  the  criminal  side  of  the  City  Court  had 
jurisdiction  over  the    subject  matter,  and  could  afford  complete 
redress,  and  that  the  prosecution  was  wrongly  instituted  in  the 
Police  Court  at  the  suit  of  the  City. 
City  of  Halifax  y.  (yConnar 190 

COSTS  OF  APPEAL. 

See  P&Aoncs,  Costs. 


OF  OFFICIAL  ASSIGNEE. 

See  iNsoLVEirr  Act  of  1875,  1. 

COUNSEL,  RIGHT  OF  ASSOCIATED,  TO  BE  HEARD. 
See  Pbactics,  Counsel 

COUNTY  COURT,  appeal  from. 

See  Pbacticb— Appeal  from  County  Court 

COURT  OF  RECORD. 

See  Judgment  in  Tnpper  v.  Murphy,  173. 

CREDITOR,  DEFINITION  OF,  IN  INSOLVENCY  PROCEEDINGS, 

On  an  appUeatiat  to  oonfirm  a  deed  of  oomporition  and  diachaiM 
VBder  the  JbBolvent  Act  of  1875,  a  creditor  appeared  to  oppose  iSe 
djflchai^e,  who  had  not  filed  his  claim,  though  he  was  mentioned  in 
the  list  annexed  to  the  affidavit  accompanying  the  insolvent's 
petition,  and  notice  of  the  application  had  oeen  sent  to  him. 

Heldj  that  the  claimant  was  a  creditor  within  the  meaning  of  the 
Act  for  the  purpose  of  opposing  the  discharge. 

In  Be  Creighton,  1  Rw  i  G.,  211,  overruled. 
In  Re  John  Bauer, .'. 140 

CROSS-EXAMINATION  of  witnesses  stopped,   qround 

FOR  APPEAL. 

See  Appeal  trom  Comwissionx&  of  MiKfts« 

DAMAGES  IN  ACTION  FOR  ESCAPE. 

See  EsoAPi* 

DECEIT,   ACTION  FOR. 

See  RKPBkESKNTATioN  AS  "SO  Cbkdit. 
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DEED,  PROOF  OF  DELIVERY  OF. 

See  Dbutebt  of  Dsbd,  &c« 

DEFAULT. 

Set  Fractiob— Defanlt. 


— ,  OPENING  JUDGMENT  BY. 

Set  Practice— Opening  judgment  by  default. 

DEFENCE  ON  the  merits. 

Set  Pkactick— Opening  judgment  by  defaults  . 

DELAY  IN  PLEADING,  accounting  for. 

Set  PRAcncE-^Opening  judgment  by  default. 

DELIVERY  OF  DEED,  registry  ^ar  prima  fade  proof  oF. 

The  question  in  an  action  of  ejectment  turned  on  the  execution  of 
a^deed  from  one  H.  M.  to  R.  M.  Plaintiff  produced  no  other  evidence 
to  the  jury  than  the  certified  copy  of  the.  Registry,  under  Revised 
StcUtUeat  cap.  06,  sec.  33 ;  and  the  grantee  swore  that  he  had  never 
seen  the  deed  from  his  father.  The  Judge  who  tried  the  cause  left 
it  to  the  jury  to  find,  from  the  registry  as  prima  fade  evidence,  that 
the  deed  had  been  executed. 

Held,  that  this  was  a  misdirection,  and  that  there  was  no  evidence 
of  the  delivery  of  the  de^d. 

Oammon  Joudrey,  2  R.  &  C,  314,  questioned. 
McDontuU  ti  al,  v.  McMaater 372 

DEMAND  AND  REFUSAL  IN  TROVER. 

The  plaintiff,  as  assignee  in  insolvency,  brought  an  action  of  trover 
for  goods  which  had  b^n  conveved  by  one  Renwick  to  defendant,  in 
contemplation  of  insolvency.  The  goods  had  been  sold  by  defendant 
before  action  brought. 

Heldf  that  evidence  was  not  necessary  of  a  demand  and  refusal. 
Bligh  V.   Darling 248 

DISCHARGE,  who  may  oppose. 

See  GsBDitoB,  Definition  of. 

DISCRETION  OF  JUDGE. 

See  Fbbsh  Eymutcs. 

DISHONOR,  NOTICE  OF. 

See  No¥iCB  of  Dxsrokob. 
DIVERSION  OF  A  STREAM. 

See  EviDKNCa,    VKBStOI   AOAIKBV. 

ENCROACHMENT  ON  STREET. 

See  head-note  p.  321 
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EQUAL  DIVISION  OF  COURT. 

The  Court  being  equally  divided  on  the  rule  for  new  trial,  the  rule 
dropped. 
Ehnbree  v.   NoUea » 82 

EQUITABLE  REPLICATION  without  leave. 

See  Pleadinos,  Departure. 

ESCAPE,  DAMAGES  IN  ACTION  FOR. 

In  an  asBessment  of  damages  after  default  in  an  action  against  a 
sheriff  for  an  escape,  the  Coroner  directed  the  jury  that  if  the  debtor 
had  been  allowed  to  escape  through  any  negligence  in  taking  the 
proper  precaution  to  prevent  such  on  his  part,  they  were  bound  to 
find  the  full  amount,  *'or  at  least  heavier  damages." 

Held,  that  this  was  a  misdirection,  the  proper  measure  of  damages 
being  the  pecuniary  value  of  the  custody  at  the  moment  of  escape. 
McRae,  v.  DurUop * 315 

ESTOPPEL. 

In  an  action  against  the  City  for  removing  plaintiff's  steps,  it* 
appeared  in  evidence  that  When  the  City  Engineer  called  on  plaintiff 
in  reference  to  the  alleged  encroachment  on  the  street,  plaintiff  asked 
the  Engineer  to  give  him  the  line  of  the  street,  whereupon  the  Engi- 
neer marked  it  on  the  comer  of  the  steps  with  a  pencil.  Defendant's 
counsel  contended  that  plaintiff  was  boimd  by  this  proceeding,  under 
section  270  of  the  Act  of  Incorporation,  and  tnat,  not  having 
appealed  under  section  271)  he  was  estopped. 

add,  that  the  defendant  could  not  take  advantage  of  the  estoppel, 
not  having  pleaded  it. 
Evana  v.  The  City  qf  Halifax 321 


■  ,  BY  SUBMISSON  AND  AWARD. 

The  surviving  executor  cited  the  parties  interested  in  the  estate  of 
deceased  to  attend  for  the  purpose  of  a  final  settlement,  and  a  pre- 
liminary question  was  raised  as  to  whether  all  matters  in  dispute  nad 
not  been  settled  bv  an  award.  The  award  in  question  resulted  from 
a  submission  to  which  the  executor  and  executrix  alone  were  parties, 
and  recited  differences  between  those  parties  only.  It  appeared  that 
other  pckrties  than  those  were  interested  in  the  estate,  viz.,  the  child- 
ren and  the  creditors  of  the  testator. 

Held,  that,  whether  the  parties  to  the  submission  were  or  were 
not  estopped,  as  there  were  other  parties  interested,  the  Judge  of 
Probate  should  have  overruled  the  preliminary  objection  and  deeded 
upon  the  evidence  independently  of  the  submission. 
In  lie  B$taU  of  George  SmUhere 306 

EVIDENCE,   CONFLICTING. 

Plaintiff  brought  an  action  aeainst  defendants  for  injury  to  her 
luggage  on  defendants'  steamship,  caused  by  the  breaking  of  a 
dummy,  or  side-light,  and  the  alleffed  negligence  of  defendants'  ser- 
vants. Conflicting  evidence  was  given  on  the  question  of  negligence, 
and  a  general  verdict  was  found  for  the  plaintiff,  which  the  Court 
refused  to  disturb. 
Wood  v.  Allan » 211 
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EVIDENCE,  LEFT  TO  JURY  AS    QUESTION  OF  LAW. 

An  action  of  trover  was  brought  for  three  sheep,  two  of  which 

Slain^  alleged  that  she  had  brought  with  her  to  the  residence  of  one 
IcKay,  with  whom  she  was  living  when  they  were^  taken,  and  one 
of  which  she  had  purchased  when  there.  The  sheep  were  seized  as 
the  property  of  McKay.  McKay  and  his  sister  with  another  witness 
gave  evidence  substantially  the  same  as  that  of  the  plaintiff  as  to  the 
property  in  the  sheep  and  the  mode  in  which'  it  had  been  acquired.  • 
There  was  evidence  that  the  sheep  bore  McKay's  mark,  and  a  witness 
for  defendants  testified  that  plaintiff  had  admitted  that  McELay  had 
appropriated  to  his  own  use  her  sheep,  and  said  he  was  to  have  given 
her  others,  but  had  not  done  so,  and  that  he  understood  plaintiff's 
sheep  had  been  killed.  The  Judge,  after  referring  to  the  conflicting 
evidence,  told  the  jury  that  if  the  defendants'  evidence  was  true,  it 
^  was  matter  of  law  that  the  sheep  were  not  the  plaintiff's,  and  he 
recommended  them  to  bring  in  a  verdict  for  defendants  upon  this 
ground  if  they  took  the  same  view  of  the  evidence,  adding  that  it 
would  be  better  for  the  parties  that  the  jury  should  follow  the  law, 
as  a  departure  from  the  rules  of  the  Court  would  only  tend  to  prolong 
litunttion. 

Sddf  that  the  verdict  must  be  set  aside  on  the  ground  of  misdi- 
rection. 
McLdlan  v.  iTigmhatn  et  al 164 


-  OF  ESTOPPEL,  INADMISSIBLE  WITHOUT  PLEA. 
See  EsTOFFBL. 

-,  VERDICT  AGAINST. 


In  an  action  for  damages  to  plaintiff's  mill  property  and  privilege 
by  a  dam  erected  lower  down  the  stream  and  the  diversion  of  a 
brook  in  such  a  manner  as  to  raise  the  surface  of  the  water  in  the 
pool  below  plaintiff's  mill  and  so  interfere  with  the  working  of  his 
mill  wheel,  the  jury  found  for  the  defendant.  The  Judge  who  tried 
the  cause,  after  a  lengthy  analysis  of  the  evidence,  concluded  thai 
there  was  not  a  single  material  fact  in  the  case  in'  favor  of  plaintiff 
which  was  not  conclusively  shown  by  the  witnesses  for  the  defence. 

ITeldt  that  the  verdict  must  be  set  aside. 

Per  RiGBY,  J.,  that  the  conclusion  arrived  at  by  the  jury  was  not 
a  conclusion  at  which  reasonable  men  ought  to  have  arrived  on  the 
evidence  before  them,  and  that  they  had  decided  the  iuues  sub- 
mitted to  them  without  givine  sufficient  weight  to  the  uncontradicted 
testimony  in  favor  of  pUintiff. 
lawyer  v.   Ckuper 344 

FIRE  INSURANCE. 

See  Insvbano,  Firx. 

FRESH  EVIDENCE 

The  County  Court  Judge  gave  judgment  for  defendant  on  appeal 
from  the  Magistrates,  and  afterwards  granted  a  new  trial  on  the 
ground  of  surprise  and  the  discovery  of  new  evidence.  The  only 
element  of  surprise  consisted  of  the  fact  that  a  witness  not  examined 
in  the  Magistrates'  Court  had  given  evidence  in  the  County  Court. 

Held,  that  the  discretion  of  the  Judge  had  been  unwisely  exercised 
in  granting  a  new  trial,  and  that  there  was  an  appeal  under  section 
90  of  the  County  Court  Act,  1880. 
OverBeert  of  the  Poor  v.  McKenzu 259 
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GARNISHEE  ORDER,  foucY  op  insueancb  attached 

UNDER. 

A  ffanuBhee  order  waa  made  April  7tb,  at  the  inataace  of  plaintifl^ 
attaching  an  amount  alleged  to  be  payable  to  <ie^endant  under  a 
policy  of  inaurAnce.  On  application  by  the  agent  of  the  Company 
for  delay,  on  the  ground  that  the  loss  was  not  admitted  and  that  he 
'  wished  to  get  instructions  from  the  Company,  an  order  was  made 
that  the  garnishee  should  not  be  required  to  pay  the  money  until  the 
further  order  of  the  Court,  and  that  in  the  meantime  the  debt  should 
remain  attached.  On  11th  October,  the  Company  having  in  the 
mecmtime  admitted  the  debt  and  paid  it  over  to  the  assignee  of  the 
claimant,  the  Judge  made  an  order  nisi  for  the  payment  ot  the  moneT 
to  the  judgment  creditor,  which  he  afterwards  made  absolute,  hold- 
ing that  Sxe  garnishee,  after  assenting  to  the  order  of  April  23rd, 
was  estopped  until  that  order  was  rescinded  from  raising  the  questuMi  ^ 
that  a  policy  of  insurance  oould  not  be  gamisheed,  and  that  the  prool  * 
of  loss  naving  been  satisfactorally  made,  the  amount  became  attach- 
able as  an  existing  and  acknowledged  debt  which  the  gamiehee 
had  paid  over  to  the  assignee  at  his  periL 

Heldf  that  the  policy  was  not  attachable  under  the  garnishee 
order  issued  in  April,  a^  that  nothing  had  afterwards  occurred  to 
alter  the  legal  relations  of  the  parties. 
Fopham  v.   Cahoon 277 

INDORSEE,  ACTION  by,  against  drawer. 

Set  Bin.    OT  KXCWANQK. 

INJUNCTION  TO  RESTRAIN  SALE  UNDER  EXECUTION. 

Rogers  &  Co.,  on  the  10th  of  Mav,  assigned  all  their  individual 
and  partnership  property,  both  real  and  personal,  to  a  trustee,  for 
the  general  benefit  of  their  creditors,  and  executed  at  the  same 
time  a  deed  in  trust  to  him  of  their  lands,  which  was  recorded  12th 
of  May.  Defendants  entered  a  judgment  against  Rogers  &  Co.  on 
the  15th  of  May,  which  was  recorded  the  next  day.  On  the  17th 
of  May  a  writ  of  attachment  was  issued  against  Rogers  &  Co. ,  under 
the  Insolvent  Act  of  1875,  and  in  June  creditors^  assignees  were 
appointed,  to  whom  the  trustee  subsequently  conveyed  the  lands, 
wmch  were  afterwards  sold  to  certain  of  the  plaintiffs  who  conveyed 
to  others  of  the  plaintiffs  in  trust  to  secure  the  purchase  money  to 
the  creditors*  assignees.  Defendants  proceedea  to  advertise  and 
sell  the  land  under  execution,  and  plaintiffs  sought  to  restrain  them 
by  injunction. 

HMf  that  as  between  the  parties  to  it  the  deed  from  Rogers  k  Co. 
ifii  ^1)Q .  trustefit  was  valid,  sod.  that  it  was  open  to  the  creditors' 
assignees,  if  they  considered  it  for  the  benefit  of  the  estate,  to  have 
'  the  property  conveyed  to  them  by  the  trustee ;  that  the  judgment 
creditor  never  obtained  any  lien  on  the  property  under  his  jud^ent; 
but  that,  although  the  Court  would  restrain  a  judgment  creditor 
from  selling  property  even  under  a  judgment  that  would  convey  no 
title  to  the  purchaser,  and  where  the  creditor  onlv  proposed  to  sell 
the  right,  title,  and  interest  of  the  judgment  debtor,  yet  it  was 
incumbent  on  the  plaintifib  to  show  that  the  cloud  on  their  title 
was  caused  bv  what  was  apparently  a  good  title,  though  in  fact 
defective,  and  that  in  the  present  case  defendants  had  not  an 
apparently  good  title,  as  the  first  deed  from  Bogers  &  Co.  appeared 
to  convey  the  title. 

WsATHEBBS,  J. ,  Concurring,  limited  his  opinion  with  reference  to 
the  effect  of  the  deed  from  Rogers  &  Co.  to  the  trustee,  to  the  case 
of  a  naked  conveyance  by  the  msolvent  for  the  benefit  of  creditors 
Johns  et  al,  v.   Barbour  et  ol 43 
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INSOLVENT  ACT  OF  1875. 

1.  The  defendant  placed  a  writ  of  attachment  in  the  hands  of  the 
plaintiff  as  official. assignee  under  the  Insolvent  Act  of  1875,  who 
after  the  creditors*  meeting  gave  defendant  notice  of  taxation. 
Defendant  attendid  the  taxation,  and,  at  his  instance,  some  of  the 
items  were  struck  off.  The  balance  of  the  amount,  as  taxed  by  the 
Judffe  for  the  costs  of  the  official  assignee  down  to  the  appointment 
of  the  creditor's  assignee,  defendant  promised  to  pay.  An  action 
ifas  brought  by  the  plaintiff  for  the  amount,  and  judgment  was 
given  for  toe  plaintiff  by  the  County  Court  Judge,  which,  on  appeal, 
was  reversed,  judgment  below  being  entered  for  defendant. 
Greenfield  v.  Yorhe   19 

2.  The  insolvent,  T.  J.  B.,  being  indebted  to  the  Merchants'  Bank, 
made  an  arrangement  in  pursuance  of  which  he  addressed  a  letter  to 
the  Accountant  of  the  Kailway  Department  on  October  22,  1878, 
instructing  him  to  send  any  cheque  coming  to  him  from  the  Depcurt- 
ment  to  tne  care  of  Maclean,  Cashier  of  the  Bank,  llie  Cashier 
received  the  letter,  which  was  addressed  to  the  insolvent,  care  of 
Merchants' Bank,  and,  having  removed  the  cheque,  which  he  endorsed, 
"  T.  J.  B.,  per  Qeorge  Maclean,  agent  for  Merchants'  Bank,  guaran- 
teed," &c.,  drew  the  money  without  authority  from  the  insolvent, 
and  refused  to  pay  it  over.  At  the  time  of  the  arrangement  in  1878, 
T.  J.  B.  was  in  insolvent  circumstances,  with  notes  lying  overdue  at 
the  Merchants'  Bank,  and^udgments  recorded  against  mm. 

Jleldf  that  the  arrangement  was  made  in  contemplation  of  insolvency, 
and  was  within  the  provisions  of  section  133  of  the  Act  of  1875,  and 
that  the  assignee  was  entitled  to  the  full  amount  received  by  the 
d^endant  Bsmk,  with  costs. 
Creighton,  Amgnee^  v.  MerchanU*  Bank  etcU 139 

3.  On  an  application  to  confirm  a  deed  of  composition  and  discharge 
under  the  Insolvent  Act  of  1875,  a  creditor  appeared  to  oppose  the    ' 
discharge,  who  had  not  filed  his  claim,  though  ne  was  mentioned  in 
the  list  annexed  to  the  affidavit  accompanying  the  insolvent's  petition,    • 
and  notice  of  the  application  had  been  sent  to  him. 

Heldy  that  the  claimant  was  a  creditor  within  the  meaning  of  the 
Act  for  the  purpose  of  opposing  the  discharge. 

In  Re  CretghUmy  1  R.  &  G.,  211,  overruled. 
In  re  John  Bauer 149 

4.  An  order  waa  made  by  the  County  Court  Judge  in  an  insolvent 
matter  under  the  Act  of  1875,  for  the  purpose  of  appealing  from 
which  the  insolvent,  within  eight  days  from  the  making  of  the  order, 
filed  a  bond  approved  of  by  the  Judge,  and  obtained  from  him  an 
order  giving  leave  to  appeal  to  this  Court.  Ko  further  proceedings 
were  token  in  this  Court  within  the  eight  days. 

Held,  that  the  appellant  had  not  ''adopted  proceedings  on  the 
said  appeal "  within  the  meaning  of  section  128  of  the  Act,  and  that 
the  alleged  appeal  must  be  quashed. 
In  Be  David  Bucldey    164 

5.  Plaintifib,  being  creditors  of  the  defendant,  an  insolvent,  executed 
a  composition  de^  under  the  provisions  of  the  Insolvent  Act  and 
received  their  composition,  payable  in  several  instalments,  on  a 
claim  filed  in  September,  1876,  shewing  a  balance  of  $2,036,  aftor 
siving  credit  for  a  "note  endorsed  by  T.  Coffin."  After  the  time 
for  payment  of  the  composition  elapsed  plaintiffs  filed  a  second 
claim  containing  substentially  the  same  aebits,  but  omitting  the 
credit  of  the  note  endorsed  by  T.  Coffin  &  Co.  The  total  amount  of 
the  debite  in  the  second  clium  was  |2,831,  from  which  plaintifb 
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deducted  $2,036,  the  amount  of  the  first  claim,  leaving  a  balance  of 
$795.  PlaintifGi  recovered  a  verdict  lor  the  composition  on  thim 
amount. 

Held,  that  in  filing  the  first  claim,  on  which  the  Coffin  note  waa 
credited,  and  receiving  a  composition  on  the  claim  as  thus  filed, 
plaintifib  had  waived  the  right  to  demand  a  composition  on  the 
Slim  that  would  have  been  due  if  they  had  not  given  credit  for  the 
Coffin  note. 
Andersen  et  ai.    v.    StUherland  ei  aX 356 

6.   The  City  of  Halifax  has  no  preferential  claim  for  taxes  against  the 
assignee  under  the  Insolvent  Act  of  187fi. 
In  Re  Marter 412 

See  also  Demand  akd  Refusal  in  Tsoyer. 

INSOLVENT  DEBTORS,  relief  of. 

See  PKAcrriGE,  Appeal  from  Commissioners. 

INSURABLE    INTEREST. 

See  AwABD. 

INSURANCE,  FIRE. 

Under  conditions,  in  a  policy  of  fire  insurance  for  $400,  requiring 
that  in  claiming  for  a  loss  the  whole  uctualcash  value  of  the  property 
insured  should  oe  declared,  and  providing  that  any  fraud  or  false 
swearing  should  vitiate  the  claim,  defendants  pleaded  that  plaintiff 
deliver^  a  false  and  fraudulent  account  of  the  alleged  loss,  and  that 
tiie  defendant  had  declared  the  building  destroyed  to  De  worth  $600,  to 
induce  the  defendants  to  pay  him  $400,  whereas  the  building  was  not 
of  that  value,  and  plaintiff  had  not  suffered  damage  to  that  extent, 
as  the  insured  well  Knew. 

Held,  that  the  defence  was  sufficiently  pleaded. 
Oastonguay  et  al,  v.  Sovereign  Fire  Ins,  Co.  334 


MARINE. 


A  vessel  was  stranded  at  the  mouth  of  Shelbume  Harbor,  which 
she  was  seeking  to  enter  under  stress  of  weather,  being  on  a  voyage 
from  Sydney,  C.  B.  to  Boston.  The  harbor  was  frozen  for  four  miles 
from  the  town,  and  tl^e  hull,  rigging  and  hawsers  were  encumbered 
with  ice.  Her  steering  apparatus  parting,  she  struck  on  the  rocks 
and  became  stranded  eany  in  the  morning  of  Saturday,  at  nearly 
high  water.  Notice  of  abimdonment  was  ^ven  in  Halifax  on  behalf 
of  the  owners  on  the  evening  of  the  followmg  Mondav,  to  which  the 
underwriters  replied  declining  to  accept  it  without  farther  particu- 
lars, and  the  vessel  was  sold  on  Tuesday,  after  the  master  had  com- 
municated with  the  owners.  Evidence  was  nven  that  the  tide  did 
not  suit  on  Saturday  to  make  any  effectu^  attempt  to  float  the 
vessel,  and  that  the  drift  ice  prevented  getting  out  more  than  one 
anchor ;  and  there  was  evidence  that  all  that  was  useful  had  been 
done  on  that  day,  that  on  Saturday  night  she  filled  with  water,  and 
t^at  on  Sunday,  a  gale  coming  .on,  she  was  bilged.  On  Monday  a 
winter  gale  was  blowing  with  heavy  sea  breaking  over  the  vessel,  so 
that  the  crew  could  not  survive  on  ooard.  The  vessel  was  grinding 
on  the  bottom  and  was  in  danger  of  going  to  pieces,  so  that  experi- 
enced people  thought  she  was  in  a  hopeless  condition.  Afterwards, 
by  the  aid  of  a  favorable  tide,  and  by  a  vessel,  not  available  when 
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the  notice  o!  abandonment  was  given,  she  was  got  off  and  repaired. 
The  Judge  who  tried  the  cause  without  a  jury,  found  for  plaintiff, 
and  the  Court  refused  to  set  the  verdict  aside. 
CarbeU  v-.  Providence  WaahiJigt&n  Insurance  Co 109 

See  Money  Paid,  Action  for. 

See  aUo  AwAXtK 

INTEREST,  DISQUALIFICATION   OF  JUSTICE  BY. 

The  defendant  was  convicted  belore  F.  A.  Laurence,  Stipendiary 
Magistrate,  presiding  in  the  Town  Omrt  of  Ti-uro,  of  selling  liquors 
oentrary  to  law.  The  Stipendiary  Magistrate  was  a  rate-payer  of  the 
town,  and  received  a  fixed  salary  as  Stipendiary,  payable  out  of  the 
funds  of  the  town  to  which  half  the  peaalty  imposed  oecame  payable. 

Hddy  that  the  Magistrate  was  disqualified  by  interest  from  acting 
in  the  matter. 
Tupper  V.   Murphf I7S 

INTOXICATING  LIQUORS,  charges  for,  in  account. 

In  an  action  on  the  common  counts,  the  County  Court  Judge  non- 
suited the  plaintiff  on  the  ground  that  items  for  intoxicating  liouors 
in  quantities  of  less  than  one  gallon  were  in  plaintiff  s  claim, 
though  not  included  in  the  account  sued  on.  Plaintiff,  on  the* 
appeal,  claimed  that  he  should  have  judgment,  having  proved  his 
pMticulars  at  the  trial,  but  the  Court  refused  it,  and  granted  simply 
the  usual  order  allowing  the  appeal. 
McOowcmv,  HMen *^.  ...^. ,. ,,.,..  2M 

IRREGULAR  APPEAL. 

See  Practice,  Appeal  from  County  Cenrt 

IRREGULARITY  IN  APPEAL. 

See  Practioe,  Appeal  from  County  Courts 

JOINDER. 

An  action  was  brought  to  recover  $100  placed  by  plaintiff  in  the 
hands  of  the  defendant  for  the  purpose  of  betting  on  a  boat  race. 
The  bet  was  made  in  the  j^laintin's  name,  but  the  money  was 
contributed  by  several  parties  in  small  sums,  and,  although  no 
arrangement  was  made,  plaintiff  stated  in  his  evidence  that  the 
several  parties  were  interested  to  their  respective  amounts,  and  if 
He  had  won  they  would  have  expected  their  money  and  he  would 
have  been  obliged  to  pay  them.  Plaintiff  countermanded  the  bet 
before  the  defendant  parted  with  the  money,  and  there  was  no  clear 
evidence  to  shew  that  defendant,  as  betting  agent  for  plaintiff,  had 
become  bound  before  the  bet  was  so  countermanded. 

Heldf  that  the  contributors  could  not  sue  jointly,  but  that  plaintiff 
was  entitled  to  recover  back,  not  the  whole  amount,  but  only  his 
own  share  of  the  money  deposited,  for  whioh  judgment  must  be 
entered  in  the  Court  below. 


Soaa  y«  Harrin{fton  . 


JUDGMENT  BY  DEFAULT,  OPENma. 

See  P&Acncs— Opening  judgment. 
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JUSTICE  OF  THE  PEACE,  refusing  appeal. 

See  Appeal,  Action  fok^  bsfusing. 

J  DRY,  FUNCTIONS  OF. 

See  EviDKKCE,  Yebdict  against. 

LANDLORD  AND  TENANT. 

See  per  Johnstokk,  J.,  p.  169. 

LICENSE  LAW. 

See  Pbactigb,  Certiorari* 

LUGGAGE  DAMAGED  ON  STEAMSHIP. 

See  Keolxosnoc, 

MAGISTRATE,  disqualified  by  interest. 

The  defendant  was  convicted  before  F^  A.  Laurenee,  Stipendiary 
Mi^gistrate,  presiding  in  the  Town  Court  of  Truro,  of  telling  intosd- 
toting  liquors  contrary  to  law.  The  Stipenddanr  Ma^trate  was  a 
rate^payer  of  the  town,,  and  received  a  nxed  salary  as  Stipendiary, 
payable  out  of  the  funds  of  the  town  to  which  half  the  penalty 
impoeed  became  pavable. 

Held,  that  the  Magistrate  was  disqualified  by  interest  from  acting 
in  the  matter. 
Thipper  v.  Murphy 17^ 

MARINE  INSURANCE, 

See  Insurance^  Marine, 

MISDIRECTION. 

See  Deliveby  of  Deed,  &c. 
See  also  Evidence,  conflicting,  left  to  jury,  &c. 

MONEY  DEPOSITED  WITH  BETTING  AGENT,  action 

FOR. 

An  action  was  brought  to  recover  $100  placed  by  plaintiff  in  the 
hands  of  the  defendant  for  the  purpose  of  betting  on  a  boat  race. 
The  bet  was  made  in  the  plaintiff's  name,  but  the  money  was 
contributed  by  several  parties  in  small  sums,  and,  althou^  no 
arrangement  was  made,  plaintiff  stated  in  his  evidence  that  the 
several  parties  were  interested  to  their  respective  amounts,  and  if 
he  had  won  they  would  have  expected  their  money,  and  he  would 
have  been  obliged  to  pay  them.  Plaintiff  countexinanded  the  bet 
before  the  defendant  parted  with  the  money,  and  there  was  no  clear 
evidence  to  shew  that  defendant,  as  betting  agent  fcNr  plaintiff,  had 
become  bound  before  the  bet  was  so  countermanded. 

Held,  that  the  contributors  could  not  sue  jointly,  but  that  plaintiff 
was  entitled  to  recover  back,  not  the  whole  amount,  but  only  his 
own  share  of  the  money  deposited,  for  which  judgment  must  be 
entered  in  the  Court  below. 
Rosa  V.  Harrington ^  ^ ....... r 32$ 
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MONEY  PAID,  ACTION  for. 

Plaintrfifs  assinior  gave  his  promimory  note  for  the  amount  of  a 
premium  on  a  policy  of  marine  insurance  on  a  vessel  of  which  said 
assignor  and  the  defendant,  with  others,  were  part  owners.  The 
note  was  never  paid  and  the  policy  stipulated  that  in  the  event  of 
the  premium  not  being  paid,  the  company  might  cancel  it.  Plaintiff, 
as  assignee  in  bankruptcy,  sued  the  defendant  for  his  riiare  of  the 
premium,  as  money  paid. 

Heldj  that  whatever  mlffht  be  plaintiff^s  rights  had  the  note  been 
accepted  as  a  payment  and  the  defendant  released,  there  could  be  ne 
action  for  money  paid  in  the  present  case. 

Barclay  et  al.  v.  Qooch,  2  Esp.,  571,  distinguished, 

Dickie  Y,  BUnkhom 387 

See  dUo  Bond  fob  Sals  or  Land. 


RECEIVED. 

See  AoENCT  1. 

NEGLIGENCE. 

Plaintiff  brought  an  action  asainst  defendants  for  injury  to  her 
luggage  on  defendants*  steamship,  caused  by  the  breaking  of  a 
dummy,  or  side-light,  and  the  alleged  negligence  of  defendanto*  ser- 
vants. Conflicting  evidence  was  siven  on  the  question  of  negligence, 
and  a  general  verdict  was  found  for  the  plaintiff,  which  the  Court 
refused  to  disturb.  « 
Wood  V,  Allan 211 

NEWSPAPER,    CONTRACT  FOR  ADVERTISEMENT  IN. 
See  Adyxrtisino  Contract. 

NON-JOINDER. 

See  Practicx,  Variance.  * 

NOTICE  OF  DISHONOR. 

A  judgment  was  given  for  defendant  in  an  action  by  indorser 
against  indorsee,  there  being  no  proof  of  the  contents  of  a  notice 
said  to  have  been  sent  by  telegraph  or  of  the  telegram  having  been 
received. 

Judgment  sustained. 
McLean  v.  Oamier 276 


TO  MAGISTRATE  BEFORE  CERTIORARI. 
See  Practice,  Certiorari,  2. 

TO   OVERSERS  OF  POOR. 


A.  B.  and  C,  describing  themselves  as  Overseers  of  Poor  for 
North  River,  brought  action  against  D.,  K.  and  F.',  described  as 
Overseers  of  Poor  for  Brookfield,  for  the  maintenance  of  a  pauper. 
The  Act  of  1876  reduced  the  number  of  Overseers  to  be  appointed 
for  townships  from  five  to  three,  but  the  Sessions  of  the  defendants' 
township  appointed  five,  and  notice  was  ^ven  to  one  of  the  five  so 
appointed,  who  was  not  made  defendant  m  the  action. 

Heldf  that  notice  was  necessary  to  enable  plaintiff  to  recover,  and 
that  the  notice  in  this  case  was  not  given  to  the  proper  parties. 
McCurdy  et  al.  v.  Harvey  et  al 240 
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OPENING  JUDGMENT. 

See  PaAcncs. 

OVERSEERS  OF  POOR. 

See  NoncE  to  Oyebsbess. 

OVERVALUATION  IN  PROOFS  OF  LOSS. 

See   FLEADINQ9. 

PARTIES. 

See  Pbacticx. 
See  qUo  Joiin>EB. 

PARTIES  AGGRIEVED  by  decision  or  commissioner  of 

MINES. 

See  Appeal  vbom  ComnssEOZixa  of  Hikea, 

PAYMENT  INTO  COURT,  plea  or. 

See  Flbadinqs— Tender. 

PLEADINGS. ' 

DEPARTUBE. 

In  an  action  of  trover  for  logs,  defendant  pleaded  den3rmg  plain- 
tiff's property  and  possession,  and  plaintiff  replied  setting  up  an  equit- 
able right  to  the  logs.  The  Judge  at  nisi  pntu  ruled  that  there  was 
a  departure  in  the  pleading  on  the  part  of  the  plaintiff,  who  had,  in 
his  replication,  set  up  an  equitable  interest  in  the  prop«*ty,  instead  of 
the  leffal  right  asserted  in  his  declaration  ;  and  he  directed  the  jury 
to  find  a  T^dict  for  defendant,  which  they  did.  The  Court  refused 
to  set  aside  the  verdict,  Smith,  J.,  holding  that  there  was  no  evi- 
dence d  property  in  the  plaintiff ;  Wkathsbbb,  J.,  that  the  replica- 
tion was  only  a  reply  to  a  bad  plea  as  shown  by  the  pleadings,  q.  r. 
Christie  ▼.    Thomas 90S 

Otertaluation,  plea  of. 

Under  conditions,  in  a  policy  of  fire  insurance  for  $400,  requiring 
that  in  claiming  for  a  loss  the  whole  actual  cash  value  of  the  pro- 
perty insured  should  be  declared,  and  providing  that  any  fraud  or 
false  swearing  should  vitiate  the  claim,  defendants  pleaded  that 
plaintiff  delivered  a  false  and  fraudulent  account  of  the  alleged  loss, 
and  that  defendant  had  declared  the  building  destroyed  to  be  worth 
|600,  to  induce  the  defendants  to  pay  him  9400,  whereas  the  build- 
ing was  not  of  that  value,  and  plamtiff  had  not  suffered  damage  to 
that  extent,  as  the  insured  well  knew. 

Held,  that  the  defence  was  sufficiently  pleaded. 
Qcutonguay  et  cU,  v.  Soveneiffn  Fire  Insurance  Company 334 

Second  plea  wrrHoirr  leave. 

Su  head-note  p.  270. 
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PLEADINGS. 

Tender,  plea.  of. 

Plaintiff  claimed  in  his  writ  $100.  Defendant  pleaded  a  tender  of 
$58.23  in  the  UBual  form,  alleging  that  it  was  sufficient.  Plaintiff 
replied  denying  the  tender,  denying  that  the  amount  was  sufficient, 
and  denying  that  plaintiff  was  always  ready,  allying  a  demand  and 
refusal  of  the  amount.  No  evidence  was  given  that  the  money  had 
been  paid  into  Court,  though  it  was  so  alleged  in  the  plea.  The 
Judge  of  the  Countv  Court  found  that  $58.23  was  due,  and  that  the 
tender  was  not  ffood,  not  having  been  made  to  a  person  authorized  to 
receive  it.  De^ndant  appealed  on  the  ground  that  the  plaintiff 
having  denied  that  the  amount  paid  in  was  sufficient,  and  the  Judse, 
havine  found  that  it  was,  the  judgment  should  have  been  for  tne 
defendant.  * 

Held,  that  the  plea  was  properly  treated  as  a  plea  of  tender,  and 
the  Judge  having  found  that  no  valid  tender  was  made,  judgment 
was  properly  given  for  the  plaintiff,  and  the  appeal  nuist  be  dismissed 
with  costs. 
OtUramr,  Taylor 158 

Trespass. 

To  an  action,  of  trespass  to  land  defendant  pleaded  amon^  other 
pleas,  that  the  land  was  not  plaintiff's  as  alleged.  The  verdict  was 
lor  plaintiff^ 

Heldy  by  McDokald,  C.  J.,  and  Wsathbbbx,  J.,  that  the  plain- 
tiff's possession  was  put  in  issue  by  the  plea. 

By  McDonald  ana  Jambs,  J  J.,  that  the  possession  should  have 
been  specifically  denied,  and  the  plea  was  not  sufficient. 

The  Court  being  equally  divided  on  the  rule  for  new  trial,  the  rule 
dropped. 
Enitrte  v.   NoUta 82 

POLICE  COURT,  JURISDICTION  of. 

See  Cmr  Coubts. 
POLICY  OF  INSURANCE,  condition  in. 

See  Insurangb,  Fibe. 


-,  GARNISHEEINQ. 


See  QABNI3HEB  Obokb,  Ac 

PORT  OF  REGISTRY. 

See  Assessment  of  Shipping. 

POSSESSION,  PLEA  TO   RAISE  QUESTION  IN  TRESPASS. 

See  Pleadings,  Trespass. 


TITLE  BY. 


In  an  action  of  trespaM  plaintiff,  apart  from  his  evidence  of  title, 
relied  on  possession  for  a  long  period  of  years,  the  acts  of  possession 
consisting  of  the  construction  of  a  system  of  canals,  (several  of  them 
inside  of  the  line  claimed  by  defendant,)  connected  on  the  one  side 
with  lakes,  and  on  the  other  with  a  Bay  of  Fundy  river,  by  which 
the  lands  in  controversy  were  floooded  twice  a  day,  and  the  surface 
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of  the  land  eventoally  raised,  thus  converting  the  land  £rafni  a  "  nselea* 
swamp,  which  could  only  be  crossed  by  a  team  when  frozen,  to  firm, 
productive  and  valuable  land." 

HeUlf  that  plaintiff  was  entitled  to  recover  under  this  evidence. 
McCvllyy,  Btair 43S 

PRACTICE. 

Amendment  refused  after  terdict. 

After  a  general  verdict  for  plaintiff  in  an  action  on  a  policy  of 
insurance,  defendant  moved  at  the  argument  to  add  a  ]plea  setting  up 
the  defence  that  the  action  had  not  men  brought  within  six  months, 
as  required  by  the  conditions  of  the  policy..  The  amendment  was 
refused.  See  2  B.  <i^  O.,  300. 
CaldweU  v.  JSladaeotia  Insurance  Company 218^ 

Appeal  from  commissioners, 

1.  A  debtor  was  imprisoned  on  process  issued  out  of  the  County 
Court,  and  was  brought  before  Comnussioners,  who  ordered  his 
discharge.  An  appeal  was  taken  to  a  court  organized  under  the  Act 
of  1880,  chapter  2,  section  111,  but  the  order,  though  made  by  the 
Clerk  of  the  County  Court,  was  signed  by  him  as  Prothonotary .  The 
proceedings  were  brought  up  by  certiorari^  and  a  rule  "taken  to  quash 
the  certioranit  on  the  ground,  amon£  others,  that,  as  the  special  court 
had  not  been  regularly  organized,  it  nad  no  jurisdiction,  and  eertiorari 
would  not  lie. 

Held,  that  the  certiorari  must    be  quashed.     See  O^Connor  v. 
Condon,  p.  2,  note, 
Fletcher  v.  Chisholm 1 

2.  Defendant  was  imprisoned  in  the  county  jail  under  process  issued 
out  of  the  County  Court,  and  detained  under  an  order  of  Commissioners 
for  the  relief  of  Insolvent  Debtors.  An  application  was  maae  to  this 
Court  in  banc  for  a  summons  to  have  the  prisoner  brought  up  by  way 
of  appeal. 

Heldy  that  the  Court  had  no  jurisdiction  to  hear  the  case,  not 
having  met  within  ten  days  from  the  date  of  Ihe  order  from  which 
the  appeal  was  sought. 
Brookfield  v.  Syme* 17 

Appeal  from  county  court. 

1.  Where  a  cause  was  tried  at  the  County  Court  Chambers,  December 
5th,  1879,  judgment  pronounced  December  26tfa,  1879,  and  a  motion 
for  appeal  made  on  the  last  day  of  the  January  term  of-  the  County 
Court,  1880,  which  was  refusea, 

HeJd,  that  the  appellant  had  not  brought  himself  within  the  terms 
of  the  County  Court  Act  of  1877,  and  that  the  appeal  from  the 
decision  of  the  County  Court  Judge,  refusing  the  appeal,  must  be 
dismissed. 
.  McDonald  v.  Vavx  15 

2.  A  rule  nisi  was  taken  April  2nd,  1881,  to  strike  a  cause  off  the 
docket  on  the  grounds  that  the  papers  were  not  on  file,  and  that  the 
cause  had  origmated  in  the  City  Court,  and  the  amount  in  dispute 
was  less  than  $40,  being  only  $10.50.  It  was  shewn  by  affidavit  on 
the  argument  of  the  rule  that  the  reason  why  the  papers  were  not  on 
file  was  that  an  application  was  pending  in  tne  Court  below  to  amend 
the  minutes.  The  rule  niei  was,  after  argument,  discharged. 
Another  rule  nisi  was  taken  out  (December  14ui,  1881, )  to  strike  off 
the  cause  and  dismiss  the  appeal  on  the  same  grounds  as  before. 
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The  papers  were  not  on  file  at  the  tirae  of  taking  out  the  rule  nisi, 
hut  were  filed  before  the  argument. 

Held,  that  this  was  not  sufficient,  and  that  the  appeal  must  be 
dismissed. 
Sosaom  v.  Coombea    25 

•'3.    Appellant  allowed  to  enter  cause,  on  payment  of  costs  ef  rule  te 
disnuss  appeal  for  non-entry,  where  the  failure  to  enter  it  resulted 
from  misunderstanding  between  counsel  engaged. 
Johnston  V.  McLean 31 

4.  A  rule  for  an  appeal  from  the  ruling  of  a  Judge  refusing  to  allow 
an  examination  of  an  agent  in  regard  to  certain  matters,  imder  the 
Absconding  Debtors'  Act,  was  taken  in  the  following  form : — It  is 
ordered  that  an  appeal  be  taken  from  the  ruling  of  the  presiding 
Judge  given  at  the  examination,  etc.,  on  the  grounds,  etc,  and  that 
a  re-hearing  of  said  agent  be  had,  unless  cause  to  the  contrary  be 
shewn  before  the  Supreme  Court  in  banco  at  Halifax,  within  the  first 
four  days  of  the  next  ensuing  term. 

Appeal  dismissed. 
Dobsenv.  McDtmald 127 

45.  Plaintiff  sued  in  the  County  Court  on  a  bail-bond  given  by  the  three 
defendants,  who  pleaded  and  proved  that  the  execution  had  been 
returned  before  the  expiration  of  the  sixty  days  within  which  it  was 
made  returnable.  The  County  Court  Judge  held  that  this  was  a 
mere  irregularity,  not  touching  the  merits,  and  could  not  be  taken 
advantage  of  by  plea,  and  he  gave  judgment  against  the  three 
defendants.  Defendants  appealed,  and  in  the  ap^al  bond  recited 
the  judgment  as  a  judgment  against  two  of  the  defendants. 

'  Htldy  that  the  appeal  was  irregular,  and  that  amotion  was  properly 
made  in  this  Court  to  set  it  aside,  though  the  papers  had  been  certified 
and  the  bond  approved  by  the  County  Court  Judge. 
WaUonr,  Heney 131 

^.  In  a  cause  under  $40,  the  County  Court  Judge  granted  an  appeal 
in  the  following  form  :  **  On  hearing  read,  &c.,  &c.,  and  on  motion, 
I  do  order  that  A.  B.  have  leave  to  appeal,  and  an  appeal  is  hereby 
ffranted  from  my  decision,  &c.,  to  the  Supreme  Court,  on  the  follow- 
ing grounds. ''  Three  grounds  were  stated,  the  first  being  in  general 
terms,  the  other  two  pointing  distinctly  to  the  objections  relied  on. 

HM,  that  under  section  14  of  chapter  9  of  1878  the  appeal,  being  in 
a  cause  under  $40,  should  shew  on  its  face  that  it  was  granted  in  the 
discretion  of  the  Judge,  and  not  as  an  ordinary  appeal,  and  that  the 
rule  for  appeal  was  insufficient. 
McEwan  v  ChUram 209 

7.  An  action  was  brought  in  the  Magistrates*  Court,  and  judgment 

S'ven  for  plaintiff     The  County  Court  Judee^  on  appeal,  decided 
lat  the  question  of  title  was  involved,  and  uie  Court  was  therefore 
**  excluded  from  jurisdiction." 

Held,  that  an  appeal  lay  to  the  Supreme  Court  from  the  decision. 
Creighton  v.  Lindsay    243 

8.  In  an  action  on  the  common  counts,  the  County  Court  Judse  non- 
suited the  plaintiff  on  tiie  ground  that  items  for  mtoxicating liquors 
in  quantities  of  less  than  one  gallon  were  in  plaintiff's  claim,  though 
not  included  in  the  account  sued  on.  Plaintiff,  on  the  appetd, 
claimed  that  he  should  have  judgment,  having  proved  his  particulars 
•at  the  trial,  but  the  Court  refused  it,  and  granted  simply  the  usual 
t>rder  allowing  the  appeal. 

McOowan  v.  Hdden 266 
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9.  The  Conrt  dismiwed  an  appeal  for  irregnlaritj  ia  the  form  of  the 
mle,  and  granted  a  rule  directing  the  Clerk  of  the  County  Conrt  to 
eater  up  judgment  in  the  €bnntT  Court  for  the  plaintiff.  On  app^l 
from  a  decision  discharging  a  rule  nwt  to  set  the  judgment  aside, 

Held,  that  the  order  of  this  Cburt  for  entering  up  judgment  was 
in  excess  of  jurisdiction,  and  the  Clerk  of  the  County  Court  had  no 
authority  to  enter  mp  jiidgment. 
HwsHb  ▼.  Lyons 284 

PRACTICE. 

Appeal,  judgment  on. 

The.Court  dismissed  an  appeal,  for  irregtdarity  in  the  form  <rf  the 
rule,  and  granted  a  rule  directing  the  Clerk  of  the  County  0>urt  to 
enter  up  judgment  in  the  C6untv  Cburt  for  the  plaintiff.  On  appeal 
from  a  decision  discharging  a  rule  nUi  to  set  the  judgment  aside, 

Hddy  that  the  order  of  this  Cburt  for  entering  up  judgment  was  in 
ezcesa  of  jurisdiction,  and  the  Clerk  of  the  GMinty  Court  had  no 
authority  to  enter  up  judgment. 
Buestis  T.  Lyom    284^ 

Attachment. 

The  affidavit  for  attachment  agamst  defendant,  as  an  absconding 
debtor,  set  out  that  defendant  was  indebted  to  plaintiff  in  the  sum  of 
$82.82,  for  that  plaintiff,  by  his  promissory  note,  ftc,  promieed  to- 
pax  plaintiff,  as  gmuxlifti^)  $56.70,  with  interest,  ftc;  also  that, 
defendant  was  inc^bted  to  plaintiff  for  expends  in  connecticn  tcith 
aaddnote^ 

held,  that,  as  there  was  nothing  in  the  expression  aato  expenses 
to  indicate  a  legal  liability,  the  affidavit  of  a  cause  of  action  in  that 
respect  was  not  sufficient,  but  that  a  distinct  **  cause  of  action  "  wa« 
shewn,  and  could  be  gathered  from  the  affidavit,  to  the  amount 
required  for  an  attachment,  and,  although  the  writ  was  not  endorsed 
for  the  amount  so  shewn,  but  for  a  lai^r  amount,  (t.  e. ,  including 
the  expenses,)  the  attachment  could  not  be  set  aside  on  tiiat  ground. 

The  endorsement  of  tiie  amount  need  not  be  signed  by  theONnmis- 
sioner,  nor  the  writ  allowed  ;  McDonald,  CI  J.,  dissenting  aato. the 
necessity  of  s^ing  the  endorsement. 
MeDoncUd  Y,  Fraser..^ 29$ 

Bail,  objection  tov  too  late. 

A  preliminary  objection  was  taken  at  the  argument  that  the  bait 
was  defective. 

Held,  that  under  the  present  system  of  printed  casea  the  objection 
was  too  late. 

Per  KiOBY,  J. — That,  as  the  material  necessary  to  enable  the  Cburt 
to  consider  the  objection  was  not  included  in  uk&  case  aa  furnished, 
the  objection  was  not  open  to  the  plaintifik. 
McDonald  et  cU.  v.  McMcuter 372: 

Certiorari. 

I.  A  debtor  was  imnrisoned  on  process  issued  oat  of  the  Cbmty  Cburt^ 
and  was  brought  before  commissioners,  who  ordered  his  discham* 
An  appeal  was  taken  to  a  court  organized  under  the  Act  of  1880, 
chapter  2,  section  111,  but  the  order,  though  made  by  the  Clerk  of 
the  County  Court,  waasigned  by  him  as  Prothonotary.  The  proceed- 
ings were  brought  up  by  certiorari,  and  a  rule  taken  to  quash  the: 
certiorari,  on  the  ground,  among  others,  that  as  the  special  court  haii 
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not  been  regularly  organized,  it  had  no  jurisdiction,  and  certiorari 
would  not  he. 

Held,  that  the  certiorari  must  be   quashed.     See  0*Connor  v. 
Condon,  p.  2,  noU. 
Fletcher  v.  CMaholm 1 

2.  The  eertiomri  was  attacked  on  the  ground  that  no  notice  had  been 
given  to  the  magistrate,  as  required  by  Imperial  Statute,  13  Geo.  II., 
chapter  18,  but  no  such  ground  waa  taken  in  the  rule. 

Held,  that  this  ground  could  not  be  taken  at  the  argument.  Qiuere, 
whether  the  rule  requiring  notice  applied  to  this  case,  where  the 
justice  acted  as  a  special  stetutory  court,  and  not  simply  as  a  justice 
of  the  peace. 

The  ground  was  also  taken  that  the  affidavit  required  by  chapter 
12  of  the  Acts  of  1879,  (stating  that  the  defendant  had  not  sold 
intoxicating  liquors  within  six  months  contrary  to  law,)  had  not  been 
made.  ^ 

Heldf  that  the  statute  did  not  apply  where  the  proceedings  were 
coram  nonjudiee. 

Held,  further,  that  in  cases  such  as  the  present  (q.  v. )  certiorari 
would  lie  after  judgment,  notwithstanding  tne  general  rule  that  in 
civil  cases  certiorari  will  not  lie  after  jud^^ent. 

Held,  further,  over-ruling  Crawley  v:  Anderson,  I  Grel.  &  Ox,,  385, 
that  it  is  no  objection  to  uie  writ  of  certiorari  that  an  appeal  also 
would  lie. 

The  ffroimd  was  taken  in  the  rule  to  quash  the  certiorari  that  the 
bond  filed  was  irregular  and  bad  in  substance  and  form. 

Held,  that  under  this  sround  the  objection  could  not  be  taken  that 
a  bail-piece  should  have  oeen  filed  instead  of  a  bond. 
Tupper  V.  Murphy   178 

PRACTICE. 

COxNSENT  RULE  REFERRING  EVIDENCE  TO  THE  COURT. 

A  cause  was  tried  at  Svdney,  and  not  concluded  when  the  Court 
adjourned.  A  rule  was  then  made,  consented  to  by  the  counsel  and 
attorneys  of  both  narties,  ordering  that,  in  addition  to  the  evidence 
taken  before  the  Court,  further  evidence  should  be  taken  at  Svdney 
before  a  Judge  or  a  person  named  in  the  rule,  and  at  Halifax  before 
a  Master,  in  the  manner  set  out  in  the  rule,  that  all  the  evidence 
should  be  filed  with  the  Prothonotary  at  Halifax,  and  the  cause 
should  be  heard  upon  such  evidence  before  the  Court  sitting  tn  bane 
at  Halifax,  and  that  the  Court  should  have  power  to  refer  any  matter 
of  account  in  scdd  cause  to  a  Master  or  referee  for  his  report,  which 
report  the  Court  might  confirm,  reject,  or  utilize,  as  it  should  see  fit, 
and  enter  up  judgment  for  either  of  the  parties  ;  and  it  was  further 
ordered  that  the  Court  should  have  power  to  make  all  and  any 
orders,  and  do  all  things  necessary  for  the  purpose  of  finally  disposing 
of  the  cause. 

Held,  that  the  Court  had  no  jurisdiction  to  hear  the  cause  under 
the  rule. 
Oisbome  v.  Cape  Breton  Company,  (Limited)    27 

Costs  of  Appeal. 

Per  RioBT,  J. — Costs  do  not  follow,  as  a  matter  of  course,  where 
the  appeal  is  sustained. 

Pfsr  WKATHSBBK,  J.— Costs  of  the  appeal  follow,  as  a  matter  of 
course. 
In  Be  Appeal  Stephen  Sweet  397 
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PRACTICE. 

Counsel. 

Associated  counsel  has  no  right  to  be  heard  if,  on  tne  opening,  the 
•     Court  deems  it  unnecessary  to  call  upon  respondent. 

HubUyy.Boak 239 

Default,  judgment  by. 

In  an  action  on  a  bond  for  $400,  at  the  suit  of  the  Crown  against 
the  principal  and  one  of  the  sureties,  the  defendants  pleaded  more 
than  one  plea  without  leave,  and  the  plaintiff's  attorney,  treating  the 
plea  as  a  nullity,  on  the  ground  that  the  Crown  was  not  bound  by 
section  178  of  the  Practice  Att,  (allowing  a  second  or  subsecjuent 
plea,)  marked  default,  and,  without  filing  any  record,  entered  judg- 
ment without  an  assessment  of  damages,  upon  ;prhich  execution  was 
issued,  endorsed  to  levy  for  a  sum  less  than  eishtjr  dollars. 

Held,  on  ap^l  from  the  County  Court,  that  the  judgment  was 
properly  set  aside  by  the  County  Court  Judge. 
The  Queen  v.  Hawes  etcd 270 

Equal  division  of  court. 

Where  the  Court  was  equally  divided  on  a  rule  for  new  trial  the 
rule  dropped. 
Enibree  v.  Noilles 82 

Execution  returned  before  sixty  days. 

See  WaUon  v.  Heney   131 

Filing  papers  on  appeal. 

See  iupra  Appkal  fboh  County  Court. 

Grounds  in  rule. 

The  ground  was  taken  in  the  rule  to  quash  the  certiorari  that  the 
bond  filed  was  irregular  and  bcMl  in  substance  and  form. 

Held,  that  under  this  ground  the  objection  could  not  be  taken  that 
a  bail-piece  should  have  Deen  filed  instead  of  a  bond. 
Tupper  V.  Murphy    173 

Indorsement  on  writ  of  attachment. 

See  aupra  Attaohmbnt. 

NON   PROS,  PROCEEDING  TO  TRIAL  AFTER. 
See  post  NuLLiTT. 

Nullity. 

After  notice  of  rum  proa  a  peremptory  undertaking  was  given  for 
the  next  term  at  Pictou ;  out  plaintiff  failed  to  try  his  cause. 
Defendants*  counsel  moved  for  judgment  of  non  proa,  and  the  Judge 
took  the  papers  and  reserved  his  decision.  After  the  Court  had 
closed  at  Pictou,  the  Judge  was  applied  to  for  hia  decision  at  another 
Court,  and  initialled  the  rule  for  judgment,  upon  which  the  judgment 
was  signed  by  the  Prothonotary  at  Pictou.     Plaintiff,  treating  the 
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jucUpqcient  as  a  nullity,  proceeded  to  the  trial,  in  which  defendant 
took  no  part.  * 

Held,  that  the  plaintiff  could  not,  under  the  circumstances,  pro- 
ceed to  trial,  and  the  verdict  must  be  set  aside. 
Fraser  v.  Fraser  et  al 128 

PRACTICE. 

Objection  to  bail. 

See  9upra  Bail,  Objection  to. 

Opening  judgment  by  default. 

Judgment  by  default  was  set  aside  in  an  ejectment  suit  where  the 
affidavits  disclosed  a  defence  on  the  merits  without  alleging  in  terms 
that  the  defendants  had  a  defence  on  the  merits,  and  the  want  of  a 
plea  was  accounted  for  by  defendant's  attorney  swearing  that  in  con- 
sequence of  an  appeal  from  an  order  for  security  for  costs  in  the  cause 
and  of  several  papers  in  the  cause  being  served  on  his  counsel  in 
Halifax,  he  was  misled  as  to  the  position  in  which  the  cause  stood, 
and  was  not  aware  that  the- suit  was  in  a  position  in  which  judgment 
could  be  marked,  until  a  levy  was  made  on  defendant's  property. 
Plaintiff's  attorney,  in  reply,  swore  that  the  rule  absolute  setting 
aside  the  order  for  security  had  been  forwarded  for  service  on  defend- 
ant's attorney,  and  that  for  this  and  other  reasons,  which  he  detailed, 
the  statement  of  the  attorney  as  to  his  having  been  misled  could  not 
be  true. 

HeMf  (Weathxbbe,  J.  dvbUantet)  that  the  appeal  from  the  judg- 
ment setting  aside  the  default  must  be  dismissed. 
DeWcUft  V.  Bdrnta 4 

Rule  returnable  on  circuit. 

A  Judge  at  Chambers  has  no  power  to  make  a  rule  ntat  returnable 
before  the  Court  on  circuit. 
EUwtt  V.  McDmald 283 

Rule  returnable  before  presiding  judge  on 

CIRCUIT. 

A  rule  to  set  aside  pleas  was  made  by  a  Judge  returnable  before 
*'  the  presiding  Judge  of  this  Honorable  Court  at  'Guysborough,  on 
the  first  day  of  the  ensuing  October  term  there,"  and  was  argued  on 
the  first  day  of  the  term  after  the  opening  of  the  Court.  Judgment 
was  reserved  and  afterwards  at  Halifax  the  learned  Judge  who  neard 
the  argument  made  an  order  absolute  setting  aside  one  of  the  pleas, 
and  then  resigned. 

HMy  that  the  order  must  be  rescinded  on  the  ground  that  it  was 
made  returnable  in  Court. 
McDonald  v.  McDonald 29 

Variance. 

a  bond  was  made  to  three  obligees,  one  of  whom  had  died  before 
the  action,  which  was  brought  oy  the  surviving  obligees  and  the 
executrix  of  the  deceased  obligee.  At  the  trial  plaintiffs'  counsel 
obtained  leave  to  strike  out  the  name  of  the  executrix.  There  was 
no  allegation  in  the  writ  of  the  death  of  one  of  the  obligees  bat  evi- 
dence of  the  fact  was  given  at  the  trial. 

Held,  that  the  omission  in  the  writ  was  fatal,  and  that  the  verdict 
by  consent  for  plaintiflb  must  be  set  aside. 

Black  et  al,  v.  Bares 35 

See  alio  pleadings. 
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PROHIBITION,  WRIT  OF. 

Ste  Vios-Adioxaltt  Covbt. 

PROMISSORY  NOTE. 

In  an  action  brought  by  indorsees  of  a  promissory  note  si^ed  by 
defendants  as  President  and  Secretary  of  a  company,  the  Judge  of 
the  County  Court  found  that  at  the  date  of  the  note  the  company 
was  not  incorporated,  and  rejected  evidence  offered  by  plaintiff  to 
show  that  at  the  time  of  negotiating  the  note  the  company  was 
incorporated. 

The  judgment  for  plaintiff  was  appealed  from  and  the  appeal  dis- 
missed. 

Jcurdine  et  aL  r.  Bowiey  et  al 244 

See  also  Moyxr  Paid,  action  for. 

PUBLIC  WHARF. 

^ee  head-note  p.  290. 

QUANTUM  MERUIT. 

See  Bui£Dnro  Contiuct. 

QUASHING  APPEAL,  motion  in  appellate  court. 

See  PBAcrnoK,  Appeal  from  County  Court,  5. 

RECORD,  PROOF  OF  BT  SECONDARY  EVIDENCE. 

In  an  action  to  revive  a  judgment,  secondary  evidence  of  the  record 
was  admitted  on  proof  of  loss,  and  of  the  entries  in  the  hand  of  the 
late  Prothonotary  in  the  judgment  book,  indicating  that  the  roll  had 
been  filed  and  execntioB  issued. 
Oraham  v.  Book    286 

REGISTRY  OF  DEED. 

To  an  action  of  trespass  defendant  pleaded,  justifjring  under  an 
alleged  grant  of  a  right  of  way.  Plaintiff  replied  excess,  and  proved 
that  a  gate  on  the  property  had  been  removed  and  torn  down  in  the 
exercise  of  the  alleged  right  of  way.  Plaintiff  and  defendant  both 
claimed  their  adjoining  lots  by  convevance  from  the  same  grantor, 
and  defendant  relied  on  the  fact  that  his  deed,  which  comprised  th« 
crant  of  the  right  of  way  over  plaintiff's  land,  had  been  registered 
u>ng  previously  to  the  registry  of  plaintiff's  deed,  but  no  evidence 
was  given  as  to  the  registry  or  the  aate  thereof. 

JBeldy  per  Jamss,  J.,  that  under  the  decision  in  Ootdd  v.  MeOregor, 
1  R.  &  G.,  339,  the  certificate  shoul4  have  been  tendered,  and  proved 
if  objected  to,  and  further,  that  plaintiff  was  entitled,  imacir  the 
evidence,  to  hold  his  verdict  on  the  ground  of  excess. 

Per  Weatherbe,  J.,  that  the  locus  of  the  trespass  had  not  been 
identified  by  defendant  with  the  way  as  described  in  his  deed. 

McDonald,  J.,  dissenting. 
MeCormaeky.  Dennison 71 


NOT     PRIMA     FACIE    PROOF    OF 


DELIVERY. 

See  Deuvbry  or  Db>d,  &e. 

RE-LETTINQ  PREMISES. 

See  Temanct,  Determination  of. 
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RENT,  RECOVERY  OF. 

Ste  Tenancy,  Determination  of. 
See  also  Usb  and  Occupation. 

REPRESENTATION  as  to  credit. 

In  an  action  on  the  case  for  false  representations  by  defendant  of 
the  credit  of  one  Higgins,  plaintiff's  only  evidence  as  to  defendant's 
knowledge  of  the  position  of  Hiffgins  consisted  of  the  fact  that  he 
had  a  trust  deed  from  Higgins  of  all  his  real  estate,  and  the  state- 
ment of  Higgins  that  defendant  was  aware  of  his  position.  The 
goods  were  purchased  on  a  three  months*  credit,  and  it  was  in 
evidence  that  at  the  end  of  the  time  Higgins  had  more  than  sufficient 
property  to  meet  the  claim.  The  Court  refused,  on  appeal,  to  reverse 
the  judgment  for  .defendant. 
Tupper  V.  Crowe 261 

RESERVE,  DOMINION  notes  held  as,  assessable. 

See  Banks,  Taxation  of. 

RIGHT  OF  WAY. 

See  Reoistby  of  Deed. 

RULE  referring  evidence  to  court. 

See  Practice,  Consent  Rule. 

returnable  on  circuit. 

See  Practios,  Rule,  Ac. 

SALE,  justifiable. 

See  Insurakce^  Marine. 

SCIENTER  IN  action  for  false  representation. 

See  Represehtatiok  as  to  Credit. 

SECONDARY  EVIDENCE  of  record. 

See  Record. 

SECOND  CLAIM  asainst  insolvent  estate,  filing. 

See  Insoltskt  Act  of  1875-5. 

SET-OFF  raising  question  of  title. 

*         Where  a  Court  has  no  jurisdiction  to  try  a  qnestion  of  title, 
defendant  cannot  oust  the  jurisdiction  to  entertain  a  claim  involving 
no  question  of  title,  by  pleading  a  set-off  that  involves  a  question  of 
title. 
Creighton  v.  Lindsay    243 

SHIPPING,  assessment  of. 

See  AssBasMjENT  or  Shipfiko. 
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SHIPS,  TAXATION  OF. 

See  AssESSMEirt  of  Srifpino. 

STEAMSHIP,  DAMAGE  TO  LUaaAGE  ON. 
Set  Kegligencs. 

SUMMARY  CONVICTIONS. 

8ee  City  Gottrts. 

SURPRISE,  NEW  TRUL  ON  GROUND  OR 
Set  Fresh  Evidence. 

SURRENDER,  by  reletting  premises. 

Set  Tbnanct,  Determination  op. 

TAXATION  OF  BANKS. 

See  Banks. 


OF  SHIPPING. 

See  Assessment  op  Ships. 

TAXES,  LIABILITY  OF  TENANT  FOR. 

Set  Per  Johnstone,  J.,  p.  159. 


,  LIEN  FOR. 

Set  Insolvent  Acw  op  1876-5. 

TELEGRAPH,  notice  of  dishonor  by. 

Set  Notice  op  Dishonor. 

TENANCY,  determination  of. 

Defendant,  being  a  yearly  tenant,  left  before  the  end  of  his  term, 
and  plaintiff  re-let  the  premiBos  to  another.  Plaintiff  then  sought  to 
recover  rent  from  defendant  for  one  of  the  quarters  of  the  unexpired 
portion  of  the  term,  givine  credit  for  the  amount  received  from  the 
tenant  to  whom  he  had  re-let.  There  was  no  evidence  or  findins  of 
a  consent  or  request  from  the  defendant  to  whom  he  had  re-let. 

Heldf  that  the  plaintiff  could  not  recover. 
Matthicu  v.  Pace  ^ , 366 

TENDER,  PLEA  OF. 

Set  Pleadings. 

TITLE,  QUESTION  OF  RAISED  IN  SET-OFF. 

See  Sbt-opp* 
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TRESPASS. 

1.  To  an  action  of  trespass  to  land  defendant  pleaded  amon^  other 
nleaa,  that  the  land  was  not  plaintiff's  as  alleged.  The  verdict  was 
lor  plaintiff. 

Hdd,  by  McDonald,  C.  J.,  and  Wbathebbe,  J.,  that  the  plain- 
tiff's possession  was  put  in  issue  by  the  plea. 

By  McDonald  and  James,  J  J.,  that  the  possession  should  have 
been  specifically  denied,  and  the  plea  was  not  sufficient. 

The  Court  being  equally  divided  on  the  rule  for  new  trial,  the  rule 
dropped. 
Emhrtt  v.   NoHea 82 

2.  To  an  action  of  trespass  defendant  pleaded,  justifying  under  an 
alleged  grant  of  a  right  of  way.  Plaintiff  replied  excess,  and  i>roy6d 
that  a  gate  on  the  property  had  been  removed  and  torn  down  in  the 
exercise  of  the  alleged  right  of  way.  Plaintiff  and  defendant  both 
claimed  their  adjoining  lots  by  conveyance  from  the  same  grantor, 
and  defendant  relied  on  tlie  fact  that  his  deed,  which  comprised  the  ' 
ffrant  of  the  right  of  way  over  plaintiff's  land,  had  been  registered 
long  previously  to  the  registry  of  plaintiff's  deed,  but  no  evidence 
was  given  as  to  the  registiy  or  the  date  thereof. 

Heldy  Per  James,  J.,  that  under  the  decision  in  Oovld  v.  McOrtgoTt 
1  R.  &  6.,  339,  the  certificate  should  have  been  tendered,  and  proved 
if  objected  to,  and  further,  that  plaintiff  was  entitled,  under  the 
evidence,  to  hold  his  verdict  on  the  ground  of  excess. 

Per  Weathebbe,  J.,  that  the  locus  of  the  trespass  had  not  been 
identified  by  defendant  with  the  way  as  described  m  his  deed. 

McDonald,  J.,  dissenting. 
McCormack  v.  Denniwm 71 


TROVER. 

See  DiHAND  AND  RircsiX. 

ULTRA    VIRES. 

Ste  yicK-AsHnuLTT  Coitbt. 

USE  AND  OCCUPATION. 

Plaintiff  brought  action  for  use  and  occupation  of  premises  by 
defendant  who  was  assignee  of  one  McCleeve.  The  alleged  use  con- 
sisted in  allowing  machinery  of  the  insolvent  (McCleeve)  to  remain 
on  the  premises.  Plaintiff  had  requested  the  defendant  not  to  sell 
the  machinery  by  tender,  stating  that  he  would  make  a  better  offer 
than  anyone  else ;  and  the  first  notice  that  defendant  had  to  remove 
the  machinery  was  in  September,  1879.  The  machinery  was  removed 
in  February,  1880,— but  the  County  Court  Judge  held  that  the 
agreement  between  plaintiff  and  defendant  being  contingent,  and 
havine  fallen  through,  plaintiff  was  entitled  to  recover  for  tne  whole 
period,  and  he  allowed  |200. 

Held^  that  plaintiff  could  only  recover  for  the  period  after  the 
agreement  fell  through,  that  the  appeal  must  be  sustained,  and  judg- 
ment entered  below  for  plaintiff  for  $80  for  the  use  of  the  premises 
itom  September  to  February,  being  at  the  same  rate  allowed  by  the 
County  Court  Judge. 
Brennan  v.  J(iek 
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XZX  INDEX. 

VERDICT,   SETTING  ASIDE. 

See  BviDXNCX,  Tkrdict  AOAiNarr. 

VICE-ADMIRALTY    COURT. 

The  legislation  of  the  Dominion  Parliament  (SI  Vic.  C.  8,  S.  156,) 
giving  the  Vioe- Admiralty  Court  iurisdiction  in  cases  for  the  collec- 
tion of  penalties  for  illegal  distilling,  is  tdtra  vireSf  and  the  Vice- 
Admiralty  Court,  as  aa  inferior  Court,  may  be  restrained  by  the 
Supreme  Court  by  a  writ  of  Prohibition. 
AUamey-Oeneral  qf  Canada  v.  FUni  et  ai * 453 

WAIVER. 

Su  Iksolyxnt  Act  op  1875^ 


or  CONDITION. 

See  IiTSURANGE,  Fire. 

WHARF,  USE  AND  OCCUPATION  OP. 

Plaintiff  brought  suit  for  use  and  occupation  of  a  wharf.  Defend- 
ant pleaded  never  indebted,  and  gave  evidenoe  that  part  of  the  wbaif 
was  built  on  a  public  landing  over  which  the  public  had  for  a  long 
period  been  accustomed  to  pass  for  the  purpose  of  landing  fish  from 
their  boats.  Defendant  contended  also  tbat  plaintiff  could  not  build 
a  public  wharf,  without  leave  from  the  Crown.  The  Judge  charged 
for  plaintiff,  and  the  jury  found  for  defendant,  but  the  verdict  was 
set  aside  with  costs. 
Lindsay  v.  Creightmi  Hoi 290 
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